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CASES 

ARGUED  AND  DETERMINED 


IN    THE  1802. 

Court  of  KING'S  BENCH,          ~~ 

IN 

MICHAELMAS    TERM, 

In  the  Forty-third  Year  of  the  Re '12:11  of  GEORGE  III. 


RICHARDS  a^ainsL  HARRIS.  Tuesday 

Nov.  9th. 

J>URROUGH  moved  to  set  aside  a  verdict  for  irregularity 

.LL  •  ^i  i    c  xi '  It  is  not  ne- 

111  an  action  on  the  case  on  promises,  on  the  ground  ot  the  r 

_  '•-'  Lcssdry  to 

plaintiff's  not    having  given   a   term's    notice  of   trial,  as  give  a  term's 

required  by  the  practice  of  this  Court,  founded  on  the  rule  of  notice  of  tri- 

Court  of  1654  (a),  where  no  proceedings  have  been  had  for  a       a;ter  P.ro" 

i    c  1-1  ii  i.  TT      i  11  ceedms's  m 

year  before,  which  was  the  case  here.     He  observed,  how-  tj^  ca"si 

ever,  that  in  last  Hilary  vacation  (which  was  within  the  year),  have  been 

a  notice   had  been   given,  that  after  Raster  term  then  next  suspended 

the  plaintiff  would  proceed  in  the  cause  ;  after  which  the  „ 

for  ci  vCtir  it 

common  notice  of  trial  was  given  :  and  he  submitted  that  withj,j  the 

such  previous  notice  within  the  year,  upon  which  no  pro-  year  the 

ceeding  was  had,  did  not  supersede  the  necessity  of  the  plaintiff 

term's  notice.     But,  ^ave]  noticc 

that  lie 

The  Court,  after  consulting  the  Master,  said  that  the  prac-  snouiti  P10_ 

tice  was  settled  otherwise  :  and  therefore  the  notice  of  trial  coed  again ; 
being  sufficient,  but  the  coin- 
Rule   refused,   (6)  mon  notice 
ot  trial  is 

(V/)  This  is  a  rule  of  Court  of  C.  B.  applicable  to  cases  where  no  sufficient, 
proceedings  have  been  had  for  four  preceding  terms,  exclusive  of 
the  term  in  which  the  last  proceeding  was  had.  But  the  same 
practice  was  adopted  in  this  Court  in  5  and  6  G;o.  2.  (vide  note  to 
Haley  v,  Riley,  Dougl.  71.)  in  cases  where  no  notice  of  proceeding- 
has  been  given  within  a  year.  Per  Master  Bcnton.  Vide  1  Crompl. 
Prac.  212. 

(b)  So  a  notice  of  trial,  though  countermanded,  prevents  the  ne- 
cessity of  a  term's  notice,  2  Tidd's  Prac.  682.  cites  2  Sal/i.  457.  650. 

VOL.  III.  B 


CASES  ix  MICHAELMAS  TERM 


180-2. 


HOPE  against  BAGUK  and  THOMPSON. 

JL  HE  plaintiff' declared  in  debt  in  the  detinet  only  against 
the  defendants  as  executrixand  executor  of  G.  Hague  ;  forthat 
whereas  the  plaintiffin  the  lifetime  of  the  testator,by  thejudg- 


Tucsday, 
Nov.  9th. 

Where  the 

plaintiff  had  ment  of  />.  ]{.  recovered  against  hima  certain  debt  of  £4,200. 
and  costs,and  after  the  testator's  death  the  plaintiff  had  judg- 
ment of  execution  on  scire  facias  against  the  defendants,  exe- 
cutrix and  executor  as  aforesaid,  for  the  debt  and  damages 
aforesaid,  to  be  levied  de  bonis  testatoris,  in  the  hands  of  the 
defendants  to  be  administered  ;  which  judgment  and  award  of 
execution  remain  in  full  force  and  unsatisfied.  And  that  after 


recovered    • 
judgment 
against  a 
testator  in 
his  lifetime, 
and  after- 
wards had 
judgment 

of  execution  the  said  judgment  against  the  testator,  and  before  the  exhibit- 
against  the  ju,y  the  plaintiff's  bill,assets  came  to  the  defendants'  hands  to 
executors^n  tng  vajue  ofthe  debt  and  costs  :  and  then  suggests  a  devasta- 
vit ;  whereby  an  action  has  accrued  to  the  plaintiff  to  demand 
ofthe  defendants  £4,200.  and  costs  :  but  to  pay  the  same, the 
testator, in  his  lifetime,and  the  defendants,  as  executors,  since 
his  death,  have  refused,  &c.  To  this  the  defendant, Sarah  Ba- 
gue,  pleaded,  1.  Non  detinet,  2.  Plene  administravit ;  and  the 
detinet,  sug-  defendant  Thompson  pleaded  only  plene  administravit. 
gesting  a  At  the  sittings  before  last  Trinity  term,  before  Lord  Ellen- 

evastavtt;  j)orou,gflf  the  plaintiff  proved  the  original  judgment  recovered 
against  the  testator,and  the  judgment  in  scire  facias  against 
the  defendants  (admitted  to  be  founded  on  the  return  of  two 
minis  ;)  and  it  also  appeared  that  the  defendants  had  paid  a 
simple  contract  creditor  of  the  testator's  to  the  amount  of 
£1500.  And  the  principal  questions  were,  Whether  it  were 
necessary  in  this  form  of  declaring  in  the  deli  net  only  to  prove 
an  actual  devastavit  or  wasting  ofthe  assets,  as  alleged  in  the 
declaration?  And  if  so,  Whether  the  evidence  given  were 
sufficient  to  prove  that  fact?  For  though  the  judgment  in 
scire  facias  against  the  executors  was  admitted  to  be  conclusive 
evidence  of  assets, yet  it  was  denied  on  the  part  of  the  defen- 
dants to  beany  evidence  of  a  devastavit,  which  they  contended 
was  put  in  issue  upon  the  plea  oi')/on  detinet :  and  as  to  the  pay- 
the  plaintiff  ment  of  the  simple  contract  creditor,  that  was  no  devastavit, 
•was  entitled  provided  there  were  assets  ultra  to  cover  this  higher  demand, 

to  recover.     wajcn  were  admitted  by  the  judgment  in  scire  facias.  In  answer 
A  declara- 
tion against  an  executor  suggesting  a  devastavit  brought  in  the  deli  net  only  is 
at  any    rate  cured  by  verdict.  But.  scmbh*.   that   independent  of  the  verdict   the 
plaintiff  on  such  a  declaration  may  take  judgment  de  bonis  testatoris. 

to 


[3] 
scire  facias, 
upon  which 
judgment, 
he  sued  the 
executors  in 
debt  in  the 


executors 
being  fixed 
conclusive- 
ly with  as- 
sets by  such 
latter  judg- 
ment, the 
issue  upon 
non  detinet 
lay  upon 
them  to 
prove  the 
due  admi- 
nistration of 
such  ;t>sets ; 
otherwise 


IN  THE  FORTY-THIRD  YEAR  OF  GEORGE  III. 

to  this  it  was  urged  that  the  plea  of  plene  administravit,  how- 
ever irrelevant  in  itself,  was  at  least  evidence  of  an  admis-  

sion  by  the  defendants  that  they  had  not  assets  sufficient        HOPE 

ultra  what  had  been  so  paid.    A  verdict  having;  passed  for       against 

,   •    +-ff  BAGUE. 

the  plaintiff, 

Manley, in  the  last  term,moved  to  set  it  aside,  on  the  ground   [  4  ] 
that  the  action  bein<i-  in  the  dctinet  only,  and  not  in  the  debet 

v 

and  detinet, &s  it  ought  to  have  been,  was  founded  solely  in  the 
tort ;  and  that  the  plea  put  in  issue  the  whole  declaration,  of 
which  the  devastavit  was  the  gist,  which  it  lay  upon  the  plaintiff 
to  prove,  and  which  he  had  failed  in  doing  for  the  reasons  be- 
fore urged.  That  except  the  case  ofSkc/fon  v.  Plawlhig  (a), 
there  was  no  instance  in  the  books  of  a  devastavit  sustained 
without  proof  either  of  a  previous  scire  fieri  inquiry,  or  of  a  re- 
turn of  nulla  bonato  a  fieri  facias  ;  and  he  referred  to  Williams 
v.  Roberts  (b),  En-ing  v.  Peters  (c),%ndTidd's  "Practice,  (d) 

Erskinen.nd  Warren  resisted  the  rule  on  the  ground  that  the 
pleas  of  plene  administravit  by  each  of  the  defendants  were 
wholly  out  of  the  question,  as  they  were  concluded  to  admit 
assets  by  the  judgment  in  scire  facias  against  them ;  and  then  it 
lay  upon  them  to  account  for  the  due  administration  of  the  as- 
sets, the  suggestion  of  the  devastavit  being  a  mere  matter  of 
form:  and  they  relied  on  the  case  cited  of  Skclfon  v.Hencting. 
But  they  insisted  that  if  any  other  evidence  were  wanting  of  a 
devastavit  beyond  the  judgment  in  scire  facias, and  the  mere 
act  of  detaining  the  debt  after  such  acknowledgment  of  assets 
it  was  supplied  by  the  proof  of  the  payment  to  a  simple  contract 
creditor,  in  prejudice  to  the  judgment  creditor.  That  though 
it  were  more  usual  to  declare  against  executors  in  the  debet  as 
well  as  detinet,  yet  it  was  not  necessary  so  to  do,  because  the 
debt  was  fixed  by  the  judgment  against  the  testator,  to  which  L  ^  ] 
by  the  scire  facias  the  executors  were  made  parties  ;  and  there- 
fore the  gist  of  the  action,  even  in  the  usual  form  of  declar- 
ing, was  the  detinet. 

The  Court  then  discharged  the  rule ;  considering  the 
judgment  in  scire  facias  as  conclusive  against  the  defen- 
dants, that  they  had  assets,  aud  that  they  were  estopped 
from  saying  the  contrary;  and  therefore  that  the  pleas  oi'plt:m 
administramt ,  pleaded  severally  bv  the  defendants,  might 

(a)  1  Wils.  258.  (b)  Xoy,  7. 

(c)  3  Term.    Rep,  685.  (d)  2  vol.  1039,  40. 

E  '2  have 
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have  been  demurred  to.     Then  being  fixed  with  assets,  thr 
~  issue  on  the  plea  ofnondetinet  lay  on  the  executors,  to  prove 

orjninst  ^lat  tney  na(l  properly  administered  the  effects  of  their  tes- 
BAGUE.  tator,  of  which  they  had  given  no  evidence,  and  were  there- 
fore proved  to  have  detained  the  debt  in  the  terms  of  the  issue. 
And  Lawrence  3.  referred  to  the  note  by  Serjt.  Williams  al the 
end  of  the  case  of  W/teat/ei/  v.  Lane  (a),  where  all  the  cases 
were  collected  with  great  learning  and  ability  ;  amongst 
others  that  of  Skellon  v.  Haw/ing,  which  was  laid  in  the  de- 
tinet  only,  as  appeared  by  the  explanation  there  given  of  the 
report  in  \\ilwn,  which  was  shewn  to  be  inaccurate. 

Manic i/  thereupon  moved  in  arrest  of  judgment,  on  the 
ground  of  the  incongruity  which  would  appear  upon  the  record 
For  on  this  declaration  in  the  detinetonly,it  must  betaken  to  be 
a  debt  of  the  testator's, on  which  there  can  only  be  judgment  de 
bonis  testatoris  for  the  debt,  and  debonis  testatoris  et  si  non, 
&.c.  for  the  damages  for  the  delay;  even  though  the  executors 
have  pleaded  a  false  plea, as  pleneadministravit, which  is  found 
against  them,  5Com.l)i<y.P/eader.  2D.  16.  \Vhereasit  appears 
upon  the  face  of  the  declaration  that  the  defendants  were  con- 
cluded by  the  judgment  in  scire  facias,  and  therefore  that  it  is 
("61  become  their  own  debt,  for  which  there  ought  to  be  judgment 

de  bonis  propriis.  And  in  Salterv.Codbold'(b),  it  was  adjudg- 
ed on  demurrer  that  an  administrator  could  not  be  sued  in 
the  del/net  for  money  due  in  the  intestate's  lifetime,  and  also 
in  the  debet  and  define!,  for  other  money  due  in  his  own  time, 
which  were  joined  in  the  same  action. 

Enkine,  Wood,  and  Warren,  now  shewed  cause,  and  said 
that  it  was  unnecessary  to  consider  whether  the  declaration 
ought  properly  to  have  been  laid  in  the  debet,  as  well  as  de- 
tinet  since  at  most  it  was  only  a  defect  in  form,  which  was 
cured  by  verdict, according  to  the  cases  of  Coomber  v.  Watlnn 
',.<•),  Frevin  v.  Patjnton  (d),  Bnrland  v.  Ti/ler  (e),  and  Lee  v. 
Pi  In,,,.  (/) 

(j/bbs  and  Mauley  contra  admitted  that  the  defect  was  cur- 
ed by  the  statute  of  jeofails. 

Lord  ELLENBOUOUGH  Ch.  J.  There  can  be  no  doubt  of 
it.  But  even  independent  of  the  statute,  if  the  plaintiff  may 
charge  an  executor  in  the  debet  and  detinet  in  this  case  so 

(a)    I  Humid.  2Hi.119.219.  d.        (//)  3.  Lev.  74. 
((•)   1  Sid.  342.  (rl)  1   Lev.150. 

(c)  2  Ld.  Jta>j.  1391.  (  /')  Ib.  1.013. 
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as  to  entitle  himself  to  judgment  de  bonis    propriis,   surely         1802. 
he  may  wave  part  of  his  right,  and  charge  him  in  the  detinet 
only,  so  as  to  entitle  himself  to  the  lesser'  judgment  de  bonis         HOPE 
testatoris .  against 

LAWRENCE  J.,  incorroboration  of  the  opinion  intimated  by  BAGUE. 
the  Lord  Chief  Justice,  referred  to  Royston  v.Confy/ie(fl),where 
debt  in  the  detinet  was  brought  against  an  executor  for  rent  ac- 
crued in  his  own  time  ;  and  after  verdict  quod  detinet,  littles  [  7  ] 
moved  in  arrest  of  judgment  that  the  action  ought  to 
have  been  in  the  debet  and  detinet.  But  the  Court  gave 
judgment  for  the  plaintiff;  for  the  sole  inconvenience  was 
to  the  plaintiff  himself,  who  waved  his  advantage  to  demand 
satisfaction  out  of  the  estate  of  the  defendant  himself,  and 
contented  himself  with  what  the  testator's  estate  would  af- 
ford. And  he  added,  that  if  the  plaintiff  could  take  such  a 
judgment  in  this  case,  it  was  not  to  be  arrested;  and  that 
was  for  him  to  determine. 

Per  Curium,  Rule  discharged. 


The  KIN~G  agai)i*l  The  Governors  and  Directors  of  jj>(/,,^T/a?/ 
the  Poor  of  ST.  MARY  MAGDALEX  Bi:imoxD-  A7™.  10th. 
SEY,  in  the  County  of  SUKUY. 

A  N  order  of  Sessions  was  returned  into  this  Court  by  cer-  Persons  pp- 

tiorari,  reciting  that  at  the  General  Quarter  Sessions  for  the  pointed  by 

county  of  Surry,  See.  an  appeal  was  made  by  ./.  Rolls,  Esq.  an  act  °* 

against  a  rate  or  assessment  made  for  the  relief  of  the  poor  of  j 

the  parish  of  St.  Mary  Magdalen   Bermondsey,   in   the  said  and  diree- 

county,  on  the  ground  of  being  over-rated  ;  which  rate  was  tors  of  the 

entitled,"  A  rate  or  assessment  made  3d  of. June  1801  by  theGV  Poor  of  a 

vernors  and  Directors  of  lite  poor  of  the  parish  of  St.  Man/  Mu<r-  c.er*am  Pa~ 

daloi  Bermondsey,  in  the  county  of  Sarry,  for  the  relief  of  the  mad'e  liable 

poor  of  the  said  parish,  upon  all  and  every  inhabitant,&c.  pur-  upon  appeal 

suant  to  the  act  of  Parliament  made  for  amending  and  enlarg-  ag'<lin*t-  ^ 

ing  the  powers  and  rendering  more  effectual  the  act  of  Par-   fat®  made 
,.  c  .    .    -  bv  them  to 

liament  made  lor  ascertaining  and  collecting  the  poor  s  rates,  the  pay- 
ment of 
costs 

in  case  the  Sessions  should  award  any  to  the  appellant,  cannot  be  witnesses 
on  such  appeal;  though  in  truth  only  trustees,  and  entitled  to  bt  reimbursed 
such  costs  out  of  the  parochial  fund  ;  for  they  are  parties  to  the  cause  and  liable 
to  the  costs  in  the  first  instance. 

(a)  All.  42. 

B  3  £,„,? 
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180-2.  and  for  better  regulating  the  poor  in  the  said  parish,  ami  for 

other  the  purposes  therein  mentioned, -at  *  the  rate  of  6s. in  the 

The  KIXG  pound, &c.  ;"\vhich  ratv.vas  aliened  and  confirmed  by  the  Jus- 

ayamst  tiees  in  Sessions.  I  hereupon. upon  due  proof  that  the  notices 

£-     f  re'iim'ec*hy^18said  acts  had  been  given  by  the  appellant,  and 

the  Poor  of  t'lat  ^!e  na(^  entered  into  recognizance  to  try  the  appeal,  and  to 

ST.  MARY  abide  the  judgment  of  the  Court,  and  to  pav   such  costs 

"t\T  * 

AIAGDALEN   as  might  be  awarded  :  and  upon  hearino-  counsel  on  both  sides, 

pERMOND-  •        .-  f        •  c    n 

examination  or  witnesses  upon  oath,  and  the  premises  tully 


considered  ;  it  was  ordered  by  the  Sessions  that  the  appeal 
*  [  8  ]  should  be  allowed,and  the  rate  on  the  appellant  reduced, N.C.  : 
and  that  the  said  Governors  and  Directors  should  forthwith 
pay  to  the  appellant  £30.  costs :  subject  to  the  opinion  of  this 
Court  on  the  following  question  ;  "  Whether  the  Governors, 
and  Directors,  &c.  appointed  by  the  several  acts  in  that 
behalf  passed,  were  legal  witnesses  for  the  respondents  on  the 
hearing  of  the  said  appeal ;  Thomas  Carter,  one  of  the  Gover- 
nors and  an  Inhabitant,  being  tendered  on  behalf  of  the  re- 
spondents, and  rejected  by  the  Court  ?" 

Thestat.'Sl  Ceo.  2.c,45..s.  1,2.  enacts,  that  the  church-war- 
dens, overseers  of  the  poor,  and  vestrymen  of  the  parish  of  St. 
J\Iaty  Magdalen  Bermondsei/^ranjnme  or  more  of  them,  shall 
meet  in  the  vestry-room  in  W/iitxun  week,or  oftener,  from  time 
to  time,  as  occasion  shall  require,  and  ascertain  the  amount  of 
the  rate  i'or  the  relief  of  the  poor,  and  within  eight  days  after- 
wards to  make  an  assessment  accordingly.  By  s.  8.  the  same 
body  at  a  public  meeting,  shall,  if  they  think  fit,  annually  or 
oftener.appoint  a  treasurer  (removeable  at  their  pleasure)  for 
the  receipt  of  the  monies  to  be  collected  by  the  said  rates.and 
all  other  monies  applicable  to  the  relief  of  the  poor  of  the 
[  9  ]  parish,  who  shall  account  for  the  sums  SQ  received,  and  pay 
over  the  balance  to  the  persons  appointed  by  the  body  to 
receive  the  same,  to  be  applied  to  the  purposes  of  the  act, 
And  by  .<.  10.  such  rates  are  to  be  collected  either  by  the 
churchwardens  and  overseers  or  certain  collectors  chosen  by 
the  body,  in  the  manner  therein  mentioned.  By*.  19.  if  any 
person  shall  find  himself  aggrieved  by  the  rate,  lie  shall  first 
apply  for  ivlief  to  !he  vestry  of  the  parish,  and  if  not  relieved 
shall  be  obliged  to  pay  the  rate,  and  then  upon  appeal  to  the 
next  General  Quarter  Sessio'us  holden,  Jkc.  if  it  appear  to 
the  Justices  that  he  has  overpaid,  they  may  order  the  money 
Jo  be  refunded.  By  .9.  9.  amended  by  s*.  31  C/ro.  3.r.  !''.>•.  1. 
upwards  of  50  of  the  principal  inhabitants  of  the  piinsh  by- 
name, 
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name,  together  \vith  the  resident  Justices  of  the  Peace,  Rector,         1802. 
Churchwardens,  and  other  parochial  officers  for  the  time  being, 
"  shall  be  called  Governors  and  Directors  of  the  poor  of  the    The  KING 
"  said  parish ;"  to  whom  all  the  powers  given  by  the  first  act  to       ayamst 
thevestryvare  transferred(exceptthat  of  electing  theGovernors        ®    fc^of 
and  Directors).     And  a  method  is  pointed  out  of  making  such   tjle  poor  ot- 
electi  on, in  case  of  a  vacancy  by  the  death  or  removal  from  the   ST.  MAKV 
parish  of  any  of  the  persons  named  :  which  Governors  and  Di-   MAG  DAL  EN 
rectors  are  disqualified  under  a  penalty  from  having  any  inte-      E1^yX 
rest  in  any  contracts  to  be  made  by  them  forthe  relief  of  the  poor 
But  by  the  first  act  they  are  enabled  to  make  by-laws  concern- 
ing the  disposition  of  the  money  raised  and  for  the  regulation 
of  the  poor ;  and  any  five  or  more  of  them  may  direct  the  pay- 
ment of  monies  by  the  treasurer,  And  by  s.  21.  of  the  first  act, 
all  laws  relating  to  the  poor,  not  thereby  altered,  are  to  remain 
in  force.  By  s.  6.  of  the  last  act,  the  Governors  and  Directors 
are  at  all  meetings  to  pay  their  own  expences.  And  by  several 
subsequent  clauses,  in  all  cases  where  Justices  of  the  Peace 
are  empowered  to  proceed  on  the  complaint  of  the  Church-    L 
wardens  and  overseers  of  the  poor,  they  may  proceed  in  like 
manner  on  the  complaint  of  the  Governors  and  Directors.  And 
itis  enacted,  "  thatawy  inhabitant  of  the  said  parish  although 
rated  and  paying  rates  for  the  relief  of  the  poor,  may  upon  am/ 
trial,  hearing,  eramination,or  otherwise, touching  or  concerning  the 
execution  o/'this  or  lite  former  act.lte  deemed  a  competent  ici  I  ness." 
Also  the  said  Governors  and  Directors  shall  sue  and  be  sued 
for  all  matters,  kc.in  the  name  of  their  treasurer  for  (he  time  being, 
and  he  shall  be  indemnified  out  of  the  monies  arising  under  the 
said  acts.  Also  any  person  appealing  to  the  Quarter  Sessions, 
shall,  besides  giving  a  certain  notice  in  writing  to  the  treasurer 
or  clerk  to  the  said  Governors  and  Directors,  enter  into  a  recog- 
nizance lo  the  said  Governors  and  Directors,  before  someMagis- 
trate,  conditioned  to  try  It  is  appeal,  and  abide  (he  order  of , and  pay 
such  costs  as  shaft  be.  atcarded  l></  lite  Justices  at  such  Quarter  Ses- 
sions; and  the  Sessions  on  due  proof  of  such  notice,  Sec.  shall 
hear  and  finally  determine  the  matter  of  such  appeal  in  a  sum- 
mary way,  "  and  award  such  costs  to  the.  parti/  appealing  or  ap- 
pealed against,  as  the  said  Jiit.tices  shall  think  proper." 

Lawes  in  support  of  the  order  of  Sessions  maintained  that 
the  witness  tendered  bvdie  respondents,  who  was  in  truth  one 
of  the  parties  to  the  suit,  was  properly  rejected  as  a  witness. 
1st,  by  the  general  rules  of  law- no  party  to  a  cuuse  can  also 

13  4      -  be 
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be  a  witness,  it  being  contrary  to  the  first  principles  of  justice 

independent  of  any  pecuniary  interest.     2dly,  No  person  in- 

The  KING     tuested  in  the  event  can  be  a  witness;  and  here  the  person  ten- 

against       dered  had  a  direct  interest,  as  the  stat.  31  Geo.  3.  enables  the 

&.X    R»  Sessions  to  a \vard  costs  against  eitlier  of  the  parties  to  tlie  ap- 

the  Poor  of    Pea^ ;  auf^  U1  ^ac^  costs  were  *  awarded  against  the  respon- 

ST.  MAIIY      dent-,  (of  whom  the  witness  was  one,)  in  this  very  case.     It 

MAGDALEN    cannot  vary  the  consideration  of  the  question  that  he  stood 

LtRMOMJ-      •        ,i  1  ..        ,  f.        ,,  n      • 

s  ,  in  the  character  01  a  bare  trustee  ;  for  though  in  some  cases 

*;  n  ]  persons  standing  in  that  character  have  been  admitted  as 
witnesses,  though  legally  interested  in  the  event:  yet  never 
where  the  same  person  was  a  party  on  the  record,  arid  also 
liable  in  the  first  instance  to  the  payment  of  the  costs. 
Therefore  an  executor  who  was  lessor  of  the  plaintiff  in  an 
ejectment,  though  he  had  no  beneficial  interest,  could  not 
1)0  received  as  a  witness  ;  nor  in  like  manner  a  prochein  amy  su- 
ing for  an  infant ;  nor  even  a  mere  stranger  who  has  undertak- 
en to  the  attorney  in  the  cause  to  be  answerable  for  his  costs: 
Then,  3dly,  the  clause  enabling  inhabitants  rated  to  be  wit- 
nesses does  not  reach  this  case.  He  was  then  interrupted  by, 

Lord  Ei.i.KMsop.ot  on  C.  J.  who  observed,  that  it  lay  on 
the  other  side  to  produce  some  authority  to  shew,  that  one 
who  was  party  to  the  suit  and  liable  to  costs,  though  a  trus- 
tee, had  ever  been  admitted  as  a  witness  in  the  cause. 

V.>A/.v  and  M  etltereH  contra,  admitted  that  they  had  not  met 
v\  ith  any  case  exactly  like  the  present :  but  the  nearest  was  ./xta 
I  12  ]  v.  I!  ooc/A/y/f/^ai, where  on  the  iirst  hearing  of  the  case  the  Court 
were  of  opinion  that  a  person  who  was  rated  and  paid  for  land 
w  Inch  he  rented  in  the  parish, was  a  good  witness  for  the  parish, 
his  landlady  beini:  under  covenant  to  reimburse  him  again  such 
payment.  Anexecutorwhotak.es  no  beneficial  interest  under 
the  will  is  a  competent  witness  to  prove  the  testator's  sanity(/0; 

(n)]  Tar  in  Rep.  2fi  1 .  The  first  case  came  on  to  be  argued,  in  Mic/t  • 
'2('i  (Jco.  .'3.  The  counsel  wore  iroiii^  upon  the  argument  of  fraud, 
hut,  v.vre  soon  interrupted  by  Lord  Mansfield  C.  3.  \vho  said -- 
The  prreat  point  lu.1  re  is  as  to  tlu;  justif-os  not  having-  received  the 
testimony  of  Nortiicolr.  ft  was  objected  to  his  competency  that 
lie  w;is  assessed  to  the  parish  rales;  but  the  answer  is,  that,  it  ap- 
pears there  was  an  u^H-enviit.  bet  \veen  the  landlord  and  tenant 
thcit  the  former  should  indemnify  the  latter  from  the  assessment; 
11  nd  ihe  tenant  h;id  ;t  ri-ht  to  dednet  it  out  of  his  rent  :  therefore 
the  Srs^ioi!*-  on^hl  to  have  heard  him.  M1^. 

(/))  (in-iiltitlr  V.  \\'i  '/'ni-fi.  Detail.  I."1.1,  and  L»n:<:  V.  Julifft', 
\  Blue.  Ri  }>.  •'-').). 
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and  so  to  prove  a  codicil  setting  up  again  the  first  will  after  a  1802. 
second  made  (a) ;  and  yet  he  would  be  liable  in  the  latter  case 

to  refund  what  he  had  paid  away  if  the  will  were  set  aside.  The  KING 

So  in  Welter  \.  The  Governors  of  the  Foundling  Hospital  (b),  ^acjainst 

where  the  action  was  brought  for  digging  a  well  and  erecting 

5    nors,  &c.  of 
a  pump  for  the  hospital,  several  of  the  governors  were  exa-   tjie  poor  Of 

mined  as  witnesses  for  the  defendants,  though  it  was  objected  ST.  MAHY 
that  they  were  parties  on  the  record:  but  Lord  Keiti/on  C.  J.  MAGDALEN 
answered,  that  they  were  sued  in  their  corporate  and  not  in 
their  natural  and  individual  capacities.  So  here  the  respon- 
dents were  not  answerable  for  the  costs  in  their  individual  ca- 
pacities ;  but  were  entitled  by  the  necessary  construction  of 
the  act  of  parliament,  though  there  were  no  express  provision 
for  that  purpose  to  direct  the  payment  to  be  made  in  the  first 
instance  out  of  the  parochial  fund  placed  under  their  control. 
But  further  they  urged  the  incongruity  which  would  arise  in 
the  construction  of  the  act,  if  by  the  express  enactment  of  the 
Legislature  an  inhabitant  were  made  a  competent  witness  who 
had  a  direct  and  beneficial  interest  in  the  event  of  the  suit ;  and 
yet  a  governor,  who  as  such  had  no  benificial  interest  and  a 
mere  nominal  liability,  should  be  deemed  incompetent. 
From  whence  they  argued, that  by  the  exclusion  of  the  greater 
was  necessarily  intended  the  exclusion  of  all  minor  interests,  [  13  ] 
especially  in  the  same  persons. 

LordELLENBOROUGH  C.  J. Ultimately,  the  governors  may 
not  be  liable  to  pay  the  costs  out  of  their  own  pockets  ;but  in 
the  first  instance  and  quoad  the  appellant,  they  are  the  per- 
sons against  whom  the  Legislature  have  directed  the  Sessions 
to  award  costs. The  words  of  the  a  eta  re, that  the  Sessions  shall 
luiar  and  determine  the  matter  of  the  appeal,"  and  award  such 
"  costs  to  the  party  appealing  or  appealed  against  as  the  justices 
"  shall  think  proper."  Now  who  were  the  partiesappealed  a- 
gainst  but  the  governors  themselves?  They  are  the  persons  to 
whom  the  act  directs  that  the  recognizance  shall  be  entered  in- 
to by  the  appellant  to  pay  costs  in  case  they  shall  be  awarded 
against  him.  They  then  are  the  persons  liable  in  the  first  in- 
stance, although  they  may  afterwards  be  reimbursed  out  of 
the  parochial  fund.  There  are  many  cases  to  be  found  i  ike  that 
which  has  been  mentioned  under  Mr.  JollinVswill,where  per- 

(«)  Bulky  v.   in7'.-on,  cited  4  Burr.  2254. 
(b)  P cake's  Ni.  Pri.  Cases,  103. 

sons 
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sons  cloathed  with  naked  trusts  have  been  admitted  as  wit- 
nesses ;  but  no  such  case  ran  be  quoted  where  the  person  v,  as 
both  party  to  the  suit  and  liable  individually  to  costs.  The 
case  of  Juv/trv.  The  Governors  of  the  Foundling  Hospital  vfms 
that  of  a  corporation  sued,  and  therefore  the  corporation  were 
only  liable  in  their  aggregate  and  not  in  their  individual  capa- 
city. But  nothing  appears  in  th^se  acts  of  parliament  to  shew 
that  the  Legislature  meant  to  make  the  >e  governors  a  corpora- 
tion :  they  have  no  common  seal,  norany  other  cvuenon  of  in- 
corporation. With  respect  to  the  case  of  Rex  \.  Woodland, 
•where  the  witness  was  indemnified  by  another  person,  it  is  e- 
noush  to  say  tliat  no  such  circumstance  is  found  here  ;  non 
constat  that  the  governors  ever  will  be  indemnified.  Not  lhat 
I  am  prepared  to  say  that  an  interested  person  being  indemni- 
fied by  another  will  therefore  make  him  a  witness  :  but,  here 
the  witnesses  were  not  so  indemnified.  Then  these  persons 
not  being  liable  in  a  corporate  capacity,  but  individually  in 
the  first  instance  for  the  costs,  and  being  themselves  also  par- 
ties to  the  suit,  there  is  no  case  which  goes  the  length  of  esta- 
bJishing  their  competency  as  witnesses.  The  act  has  indeed 
said  that  inhabitants  rated  shall  not  on  that  account  be  disqua- 
lified from  giving  testimony  ;  but  there  ft  has  stopped ;  and  an 
argument  arises  from  its  silence,  that  if  it  had  meant  to  go  fur- 
ther and  to  include  the  governors  also,it  would  have  said  so  in 
terms :  but  that  not  being  the  case, we  cannot  include  them  in 
that  provision. 

GHOSE  and  LAV,  RKNCE  Justices  delivered  their  opinions 
shrotly  to  the  same  effect  on  the  construction  of  the  act.  And 

l.i:  BLANC  J.  added,  that  there  was  no  incongruity  in  the 
Legislature  having  expressly  made  the  rated  inhabitants  wit- 
nesses, und  having  omitted  to  extend  the  same  provision  to 
the  governors  and  directors  ;  because  it  had  given  these  latter 
an  additional  inteivsl  in  the  event  of  the  appeal,  by  making 
them  liable  in  the  fir.->t  instance  to  the  costs. 

Order  of  Sessions  confirmed. 


Don 
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1802. 


DOE,  on  the  Demise  of  MORRIS  and  others,  .against  Wednesday, 

ROSSER.  NOV.  IQth. 


J.  N  ejectment  for  certain  messuages  and  lands  in  the  parish  of 
Swansea,  in  the  county  of  Glamorgan,  it  appeared  in  evidence 
on  the  part  of  the  plaintiff  at  the  trial  before  Lawrence  3.  at 
the  last  assizes,  that  in  the  year  1799,  a  prior  ejectment  having 
been  brought  on  the  demise  of  the  same  lessors  against  this 
defendant,for  part  of  the  same  premises/which  were  leasehold 
it  was  agreed  to  refer  the  matter  to  arbitration/and  according- 
ly bonds  of  arbitration  were  entered  into,  in  consequence  of 
which  the  premises  were  aftenvards  awardedto  be  delivered  up 
to  Mr.  Morris  :but  the  defendant  not  being  satisfied  with  the 
award,  applied  to  this  Court  to  set  it  aside,  but  without  effect ; 
notwithstanding  which  he  still  retained  the  possession  of  the 
premises  ;  upon  which  this  ejectment  was  brought.  The  de- 
fendant olFerred  at  the  trial  to  go  into  evidence  of  his  title ;  but 
the  learned  Judge  rejected  it;  considering  him  as  precluded 
from  disputing  the  lessor's  title  in  this  action  by  the  award, 
to  which  the  present  parties  had  bound  themselves  to  submit; 
upon  which  the  plaintiff  recovered  averdict. 

.A  W>o/7  now  moved  for  a  new  trial,  on  the  ground  that  the 
award,  though  prima  facie  evidence,  was  not  conclusive  be- 
tween the  parties;  the  subject  matter  affecting  the  freehold 
and  inheritance  of  land,  which  could  not  be  determined  by  ar- 
bitration, according  to  1  RolLAbr.  242.  /.  10.  Sc  1  Com.  Dig. 
tit.  Arbitrament  D.  3.  But  if  the  award  were  admitted  to  be 
conclusive  evidence  of  the  title,  it  would  indirectly  determine 
the  freehold  and  inheritance  ;  and  though  but  the  judgment  of 
a  private  person,  it  would  have  an  higher  effect  than  a  judo-- 
ment  in  ejectment,  which  is  the  act  of  the  Court,,  and  is  allow- 
ed not  to  be  conclusive. 

Per  Curicim,  The  award  cannot  have  the  operation  of  con- 
veying the  land :  but  there  is  no  reason  why  the  defendant  may 
not  conclude  himself  by  his  own  agreement  from  disputing  the 
title  of  thy  lessor  hi  ejectment.  The  parties  consented  that  the 
award  of  the  arbitrator  chosen  bythemsclves  should  be  conclu- 
sive as  totLe  right  to  the  land  ;n  controversey  between  them  ; 
and  this  is  suiiicient  to  biiicl  them  in  the  action  of  ejectment. 

Rule  refused. 


Where  the 
lessor  of  the 
plaintiff  and 
the  defen- 
dant in  e- 
jectvnent 
had  before 
referred 
their  rio-h  to 
the  land  to 
an  arbitrator 
who  had  a- 
warcled  in 
favour  of  the 
lessor,  the 
award  con- 
cludes the 
defendant 
from  dispu- 
ting- the  les- 
sor's title  in 
an  action  of 
ejectment. 
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Wednesday, 
Nov.  lOlh. 

Where  the 
grantee  of 
an  annuity, 
set  aside  for 
a  defective 
registry, 
brings  an 
action  for 
money  had 
and  receiv- 
ed to  reco- 
ver back  the 
considera- 
tion money 
paid  for  it, 
the  grantor 

[17  ] 
may  set 
oft' the  pay- 
ments made, 
iu  respect  of 
such  annu- 
i'y  though 
for  more 
tlnm  six 
yars, unless 
the  plaintiff 
reply  the 
statute  of 
limitations. 


II  I 


C  K  S 


1  1  1  C  K  S  . 


L  HIS  was  an  action  for  money  had  and  received  to  recover 
hack  .£711.  the  consideration-money  puid  many  years  -ago  for 
anannuitv  granted  by  the  defendant  to  the  piaintifi';  but 
which  annuity  alter  having-  been  paid  for  several  years  (more 
than  six)  had  been  recently  set  aside  by  the  Court  on  the  ap- 
plication of  the  defendant  for  a  defect  in  the  memorial  of  re- 
gistry. The  defendant  pleaded  a  set-off  ofmore  money  paid  to 
the  plaintiff's  use  than  was  due  to  him  :  and  this  appeared  at 
the  trial  to  be  true,  provided  the  defendant  was  at  liberty  to  set. 
ofr'all  the  payments  which  had  been  made  to  tin-  plaintiff  in  re- 
spect of  the  annuity  for  more  than  six  years  past  ;  which  Lord 
Ef/euboroiigh  held  that  he  might,  the  plaintiff  not  having 
replied  the  statute  of  limitations  :  upon  which  a  verdict  passed 
for  the  defendant  at  the  last  sittings  before  his  Lordship. 

.Er.<kiiu'  now  moved  to  set  aside  the  verdict,  and  have  a  nt  w 
trial,  on  the  ground  that  a  party,  who  had  set  aside  an  annuity 
on  account  of  illegality,  and  had  refused  to  execute  a  new  secu- 
rity forthecoiisideralionhehad  received  (a-  fact  which  liesta- 
ted  to  have  appeared  at  the  trial)  had  no  right  to  consider  (hose 
which  thf  n  appeared  to  have  been  his  own  voluntary  payments 
to  the  grantee,  as  so  mu^h  money  paid  t  o  his  use.  for  which  he 
had  promised  to  i;:;y  ;  and  therefore  he  contended  that  the  de- 
fendant had  no  rivj-t  t'<  set  o!f  an  v  such  p;n  nients  against  the 
plaintiff's  demand  for  the  original  consideration,  which  had 
fuled.  And  he  cited  llefnic/ifimpwt\m\  Korret  (a),  Hut  bv 

Lord  Ei.i.i;  \  !,o  KOI  on  Cli.  .1.  rl  his  \v  as  either  an  anniiit  y 
or  not  an  ar.mnty.  If  not  an  annuity,  the  sums  p;:id  on  <  it  her 
side  were  money  had  and  received  by  the  one  party  to  the  o- 
tlier's  u-''.Ift!ie  considerat  ion  oftlie  annuity  b<  nionev  h.id  and 
received,  it  musi  b(>  money  had  and  received  u  ith  all  its  con  se- 
quences ;  and  therefore  t  lie  defendant  must  be  at  Jibert  v  to  >et. 
oit  his  payments  as  such,  on  the  same  score.  Jn  the  case  ci!<  d, 
Lord  l\enij{)H\  opinion  miglit.have  ])i-oceeded  on  t.he  |);ti  iicuhir 
circumstances  (d'it  ;  and  that  seems  probable  iVom  the  stress 
which  he  laid  on  the  justice  of  the  ease.  And  if  IK  meant  to 


(//;  Penh's  .Y,.  Pri.  CHS.  1. 
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go  beyond  that  and  lay  down  the  doctrine  stated  generally,! 

should  not  be  inclined  to  accede  to  the  authority  of'the  opinion 

Per  Curium,  Rule  refused. 


1802. 

HICKS 
against 
HICKS. 


KENT  against  ELSTOB  and  others. 


Thursday, 

Nov.  llth. 


1.N  an  action  on  the  case  for  negligently  running  down  the   J*  an  arbl 

...,„,,.  ^  •     -i     i         •          "  T       T   r      j      trator  pro- 

plaintm  s  ship  at  sea  by  another  ship  belonging  to  the  detenu-   fegs  lo 

ants,  it  was  ordered  by  a  rule  of  Nisi  Prius,.by  consent  of  the    decide  upon 
parties,  that  all  matters  in  difference  between  them  should  be   the  law,  and 

referred  to  the  award  of  a  certain  arbitrator,  at  whose  discre-      e  ^stake 

it,  theCourt 
tion  the  costs  ot  the  cause  and  the  reference  was  also  to  be  :   winsetaside 

who  thereupon  awarded,  that  all  proceedings  in   the  cause    the  award; 
should  cease,  and  each  of  the  parties  pay  their  own  costs  ;  and   although  the 

that  the  defendants  should  pay  to  the  plaintiff  £795. ;  and  that  arbitrator's 

r  c  el  s  o  11  s  do 
the  expences  of'the  reference  should  be  borne  equally  between    not  appear 

them,  and  mutual  releases  given  on  payment  of  the  sum  a-   upon  the 
warded  to  the  plaintiff.  The  arbitrator  delivered,  together  with   lace  of  the 

1       1 

his  award,  a  certainpaper  containing  observations  on  the  evi-   awara>  Dut 
deuce  laid  before  him,  and  his  reasons  for  making  the  award  :    anotjier  pa_ 
the  result  of  which  was,  after  referring  to  various  passages   per  dcliver- 
transcribed  from  the  complete  body  of  sea  laws,  ancient  and   cd  therewith 

' 


modern,  (u.  186.  art.  50.  p.  189.arf.67.&o.l90.flrf.70.)from   ho  }t 

y  ,       -P  -i  -i-          r-  Jt  would  be 

whence  it  appears  that  it  an  accident  happen  by  the  striking  or   -^  SUP];i  rea_ 

two  shi  ps,  without  any  or  equal  blame  on  either  side,  the  loss   sons  appcar- 

shall  be  proportionably  divided  between  them  ;  that  the  arbi-   t(^  U1  ar'Y 

trator  concluded  "  that  both  parties  were  really  and  equally  °,  ft: 

"  biameable,  and  that  the  consequence  naturally  followed   manner  to 

"  that  the  loss  ought  to  be  divided."     He  then  proceeded  to   the  Com  t. 

castupthe  several  items  of  loss  incurred  by  the  respective 

ships   ofthe  plaintiff  and  the  defendants,  the  latter  of  which 

was  very  trivial   compared  to  the  former;  and  he  divided  the 

whole  loss,  which  left  a  balance  for  the  defendants  to  pay  to 

the  plaintiff  of  £792.  as  mentioned  in   the  award,  to  vvhicSi 

reference  was  made. 

A  rule  was  obtained  in  the  last  term  for  setting  aside  the 
award,  on  the  ground  of  a  mistake  in  the  arbitrator  in  point  of 
law,  in  awarding  any  damage  to  the  plaintiff,  when  itappeared 
by  Uh  own  shewing  thateitherno  negligence  was  iruputable  to 
the  defendants,  which  was  the  gist  ofthe  action,  or  that  at  least 

the 
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KENT 

against 
ELSTOB. 


[20] 


the  accident  happened  as  much  from  the  fault  of  the  one  as 
the  other. 

Park  and  Holroyd,  who  now  shewed  cause,  did  not.  deny  that 
the  ground  stated  by  the  arbitrate^  for  making  his  award  (pro- 
vided they  were  to  be  taken  as  part  of  the  award),  could  not  be 
sustained  in  point  of  law;  for  that  the  onus  probandi  lay  on  the 
plaintiff  in  the  action,  to  shew  that  the  loss  happened  from  the 
negligence  of  the  defendants'  ship's  crew:  but  they  referred  to 
the  case  of  C/iittg  v.  Ching  (a),  to  shew  that  an  award  was  not 
impeachable  on  the  ground  that  the  arbitrator  had  not  decided 
according  to  the  strict  rule  of  law.  And  they  observed  that  it 

O  •' 

might  be  sometimes  equitable  and  even  advantageous  to  both 
parties  to  depart  from  the  strict  rule  ;  and  on  that  ground  the 
case  referred  to  might  be  sustained.  Though  they  admitted 
that  if  it  appeared  that  the  arbitrator  meant  to  decide  accor- 
ding to  law,  and  was  mistaken  in  his  notion  of  the  law,  this 
Court  had  been  in  the  practice  of  setting  aside  awards  somade. 
But  they  contended  that  the  result  of  the  arbitrator's  opini- 
on in  this  case  was  not  that  the  defendants'  ship  was  blame- 
less ;  which  would  have  shewn  that  they  were  not  liable  for  any 
damage,  but  that  both  parties  were  blameable,  which  would 
sustain  mutual  claims  upon  each  other. 

Raine  contra,  after  commenting  on  the  evidence,  as  prov- 
ing that  the  damage  had  not  happened  from  the  negligence 
or  misconduct  of  the  defendants'  ship,which  could  alone  war- 
rant the  aw'ard  of  damages  to  the  plaintiff;  but  that  it  rather 
happened  from  accident  or  mutual  mistake  ;  contended  that 
the  arbitrator's  opinion  was  evidently  founded  upon  a  mis- 
take of  the  law,  in  supposing  that  a  loss  arising  from  mistake 
Or  mutual  inattention  was  to  be  divided  between  the  parties. 
And  he  contended  against  the  authority  of  the  case  quoted,  to 
the  extent  of  the  doctrine  there  laid  down,  -as  contrary  to  the 
repeated  decisions  of  this  Court  upon  the  subject  ofa- 
wards,  which  were  continually  set  aside  on  the  ground  of  mis- 
take of  the  law  by  the  arbitrator.  And  here  lie  observed  the  ar- 
bitrator had  delivered  the  paper  in  question  to  the  parties  as 
containing  his  reasons  for  making  the  award. 

GKOSI;  J.  (//)  The  award  is  clearly  wrong,  considering  it  to 


(«)0  Yes.  .luii.  '28-2. 

(6)  Lord  Elkwhurmujh  C.  J.  was  absent  on  a  special  commission 
at  the  Old  Bailey. 

be 
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be  founded  upon  the  reasons  stated  by  the  arbitrator  in  the 
paper  delivered  with  it  (which  altogether  must  be  taken  as 
one  instrument) ;  for  it  appears  from  thence  that  he  proceeded 
upon  a  ground  which  cannot  be  supported  in  our  law.  And 
he  has  done  wrong,  according  to  his  own  principles  and  view 
of  the  subject ;  for  it  is  evident  that  he  meant  to  determine 
according  to  law,  and  he  has  mistaken  it ;  therefore  the  award 

O  ' 

is  not  such  as  he  intended  it  to  be. 

LAWRF,?>TCE  J.  Itisnot  necessary  that  the  arbitrator's  rea- 
sons for  making  his  award  should  appear  upon  the  face  of 
it,  in  order  to  enable  the  Court  to  examine  them.  Here  there 
is  no  doubt  what  the  arbitrator's  reasons  were,  he  having 
himself  delivered  them  in  writing  to  the  parties,  as  the 
grounds  of  his  decision,  from  whence  it  clearly  appears  that 
he  has  mistaken  the  law  upon  which  he  meant  to  proceed. 
Besides  which  he  seems  to  have  considered  that  there  were 
cross  actions  between  these  parties  referred  to  him,  (which 
was  not  the  case,)  and  to  have  decided  accordingly;  and  on 
that  ground  also  the'award  would  be  bad.  With  respect  to 
the  case  cited,  it  appears  but  a  short  note;  and  without 
knowing  more  of  the  circumstances  of  it  than  are  there  stat- 
ed, I  cannot  form  any  judgment  upon  the  opinion  said  to 
have  been  delivered,  whether  it  apply  to  this  case  or  not. 

LE  BLANC  J.  The  paper  in  question  was  delivered,  to- 
gether with  the  award,  by  the  arbitrator,  as  containing  his 
reasons  for  coming  to  the  conclusion  which  he  did  ;  we  must 
therefore  take  them  to  be  such,  as  much  as  if  they  were  in- 
serted in  the  award  itself:  and  this  could  only  have  been 
done  for  the  purpose  of  enabling  any  party  who  was  dissa- 
tisfied with  the  award,  to  take  the  opinion  of  the  Court  upon 
the  validity  of  those  reasons.  We  then  are  of  opinion  that 
th-e  reasons  assigned  are  bad,  and  therefore  that  the  award 
cannot  be  supported. 

Rule  absolute,- 


1802. 

KENT 

ayainst 
ELSTOB. 


CASES  IN  MICHAELMAS  TERM 


1802. 

Friday, 
Nov.  12th. 


SMI  THEY    CirrrthlSt    El)MONSON. 


In  an  action 
by  the  as- 
signee of  a 
bond  given 
to  the  Lord 
Chancellor 
by  the  peti- 
tioning cre- 
ditor of  a 


J.  HE  plaintiff,  as  assignee  of  the  Lord  Chancellor,  brought 
an  action  of  debt  on  bond  against  the  defendant  to  reover 
the  penalty  of  £200. :  and  the  declaration  stated,  that  whereas 
the  defendant,  on  the  25th  of  February  1794,  had  caused  a  pe- 
tition to  be  presented  to  the  Lord  Chancellor,  praying  that  a 
commission  of  bankrupt  might  be  issued  against  W.  Webb,  of, 

Sec.  dealer  and  chapman  ;  and  thereupon  the  defendant,  bv  his 
bankrupt  un-  ...,,.  .  •     . 

der  the  star,    certain  writing  obligatory  made  and  given  according  to  the 

5  G.  '2.  c.  30.  statute  («),  under  his  seal,  acknowledged  himself  to  be  bound 
which  wasas-  unto  the  sa^  Lord  Chancellor  in  £'200. to  be  paid  to  him  or  his 
signed  by  the  assigns,  Sec.  when  requested;  with  a  condition  that  if  the  dtfen- 

Y  "  /~i  i 

lan"     dant  should  prove  as  well  before  the  major  part  of  the  Com- 
cellor  to  a  .      .  »  .  .  .      . 

creditor  of      missioners  to  be   appointed  in  a  commission  of  bankrupt 

the  bankrupt    acrainst  the  said  Webb,  as  upon  a  trial  at  law,  incase  the  is- 

ontheground       °.  ,      ,,  ,  .  .  .      . 

of  the  com-     suing  forth  ot  the  said  commission  slioud   be  contested  and 

mission  hav-   tried,  that  the  said  Webb  was  justly  and  truly  indebted  to  tl.e 

ingbeensued     i    ,.      i      ,    •      J.MAA  \  •     "  i  / 

deiendant  in  tiOO.  or  upwards,  and  was   become   bankrupt 

within  the  true  intent  and  meaning  of  the  statutes,  ^.c. :  and  if 


out  fraudu- 
lently ;) 
wherein  the 
defendant  by 
his  plea  set 
forth  the 
Lord  Ciian- 


the  defendant  should  cause  the  said  commission  to  be  executed 
according  to  the   directions  of  the  statute  (.j  (ico.  2.  r.  30.), 
then  the  said  writing  obligatory  to  be  \oid.  TheplaintirTthen 
cellor's  order    averred;  that  afterwards,  on  the  Gth  of  March  1  794,  a  coir.rais- 
[  2.'j  ]        sion  of  bankruptcy  issued  against  11  ''ebb,  but  thatthe  defendant 

foi  the  assign-    jjj  notprove  &e.  (negativing  the  performance  of  every  part  of 
rnent, where-  J  l 

by  it  appear- 
ed that  hehad  previously  ordered  a  certain  sum  received  by  the  defendant  of  the  bankrupt  to 
be  refunded,  and  further  ordered  the  bond  to  be  assigned  to  the  plaimitV,und  therosts  of 
the  petition  to  be  paid  by  the  defendant ;  and  then  the  plea  averred  payment  before  the 
suing  out  the  plaintiff's  wnt  of  the  particular  sum  mentioned  and  tin;  rusts,  ins/;lh- 
jactiunoi'  the  damages  sustained  by  the  bankrupt's  estate;  and  that  neither  the  plain- 
tiff nor  the  bankrupt's  estate  had  sustained  any  other  damage  ultra  the  sums  so  paid 
to  the  plaintiff:  held  such  plea  to  be  no  answer  to  the  action;  for  hy  such  order  of  the 
Lord  Chancellor  mii>t  he  understood,  that  the  whole  penalty  of  the  bun  ]  was  assign- 
ed to  the  plaintiff  as  creditor  and  assignee  of  the  estate  under  a  second  commission, 
(and  therefore  a  party  grieved  by  the  first  fraudulent  commission,  )  by  way  of  satis- 
faction in  damages  fur  the  injury  sustained.  But  it  was  also  considered  to  he  comp"- 
tent  to  the  I  .oid  Chancellor  to  review  his  former  order,  even  after  judgment  for  the 
plaintiff  for  the  whole  penalty, and  to  direct  the  whole  or  any  part  of  such  penalty,  to 
be  applied  accordingly.  It  seems  that  Mich  a  bond  i.s  not  within  the  stat.  '<'•  \  <>  II'.  (>. 
c.  ll.s.!!.  by  which  a  jury  is  to  assess  damages  ;  because;  by  the  st.at.  :>('r.  2.  the. 
damages  are  to  be  ascertained  by  the  Lord  Chancellor;  although  he  may  assist  his 
conscience  b}  directing  an  inquiry  before  a  Master  or  an  issue  at  law. 


(//)  I'idc  post   '27. 


the 
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the  condition),  by  means  whereof  the  said  writing  obligatory        1&02. 
became  forfeited  to  the  Lord  Chancellor.    And  that  no  part  of 

T  AT  1 T 11  "F  "V 

the  money  therein  specified  being  paid,  the  Lord  Chancellor  aaainst 
afterwards,  on  the  17th  of  July  1800,  upon  the  petition  of  the 
plaintiff  (being  a  creditor  of  Webb,  and  one  of  the  assignees  of  the 
estate  and  effects  of  the  said  Webb,  a  bankrupt,  and  the  person 
•in  that  behalf  grieved),  by  an  indorsement  on  the  said  writing 
obligatory,  made  under  his  hand  and  seal,  assigned  the  same  to 
the  plaintiff,according  to  the  form  of  the  statute, &c-:  by  means 
whereof  and  by  force  of  the  statute,  &c.  an  action  had  ac- 
crued to  the  plaintiff,  as  assignee  of  the  Lord  Chancellor, 
to  demand,  Sec. 

The  defendant  by  his  plea  craved  oyer  of  the  writing  obliga- 
tory and  condition,  and  of  the  assignment,  which  latter  was  in 
substance  as  follows :  whereas  by  my  order  dated  14th  of  June 
1 800, made  upon  the  petition  of  W.Stnithey(tlie  plaintiff  )one  of 
the  assignees  of  the  estate  of  W.  Webbfr  bankrupt,  I  ordered  that 
the  commission  issued  against  Webb  should  be  superseded, and 
the  bond  in  question  should  be  assigned  to  the  plaintiff  in  or- 
der that  the  same  might  be  put  in  suit  against  the  defendant,  for 
i/te  purpose  of  recovering  front  him  the  damages  and  costs  sustained 
/>//  the  estate  of  Webb,  in  consequence  of  the  said  commission  having 
been  sued  out,  and  the  said  plaintiff's  application  to  supersede  the 
same,  I  A.  Lord  L.  Lord  High  Chancellor,  &c.  do  therefore  as- 
sign, &c.  unto  the  plaintiff,  as  assignee  as  aforesaid,  his  execu- 
tors,Sec.  the  bond  in  question,at/d  all  bene/it  and  advantage  there- 
of, and  all  monies  thereby  secured  and  now  due,  or  which  may  here-  *~  " 
after  become  due  and  payable  by  virtue  thereof.  (Signed  and  seal- 
ed by  the  Lord  Chancellor,  and  dated  17th  July  1800.)  And 
then  the  defendant  pleaded  actio  non,  &c.  because  admitting 
that  such  commission  of  bankruptcy  issued  against  Webb,  yet 
that  by  the  said  order  of  the  Lord  Chancellor  in  the  said  assign- 
ment mentioned  (which  said  order  was  made  upon  hearing  the 
petition  of  the  plaintiff),  after  reciting,  that  whereas  the  plain- 
tiff, one  of  the  assignees  of  Webb,  the  bankrupt,  and  also  a 
creditor  of  his,  did,  on  the  loth  of  May  last,  petition  the 
Lord  Chancellor,  shewing  that  on  the  6th  of  March  1794, 
the  defendant  sued  out  a  commission  of  bankruptcy  against 
Webb,  wherein  he  was  petitioning  creditor,  and  which  never 
had  been  prosecuted  (being  the  commission  in  the  condition 
of  Ihe  bond  mentioned) ;  that  instead  of  prosecuting  the 
same,  the  defendant  had  made  use  thereof,  and  did  thereby 
obtain  from  Webb,  after  issuing  such  commission,  £19. 13s.  4d. 

VOL.  III.  'C  which 
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which  he  had  stated  as  his  costs  and  expences  of  suing  out 
SMITHEY     SUC^  commissi°n-     That  in  August  1796  another  commission 
against       was  issued  against  Webb,  wherein  the  petitioner  (the  plaintiff) 
EDMOX  SON.   was  chosen  assignee,  on  an  act  of  bankruptcy  committed  pri- 
or to  the  said  6th  of  March  1794,  the  said  petitioner  (the  plain- 
tiff) was  advised  to  have  the  first  commission  superseded ;  the 
Lord  Chancellor  ordered  that  the  said  £19. I3s.4d.  being  the 
cost  paid  by  Webb  to  the  defendant,  for  suing  out  such  com- 
mission, should  be  paid  by  the  defendant  to  the  said  petitioner  (the 
plaintiff),  and  also  that  the  defendant  should  pay  to  the  plaintiff 
all  and  every  the  costs  of  and  occasioned  by  the  several  matters 
aforesaid,  with  the  costs  of  that  application  to  him,  the  said  Lord 
[25  ]      Chancellor,  such  costs  to  be  taxed,  &c.    The  defendant  then 
further  pleaded,  that  after  the  making  of  the  said  order,  and 
of  the  said  assignment,  &c.    and  before  the  suing  forth  of  the 
plaintiff's  writ,  viz.  on  24th  of  July  1800,  all  and  every  the 
said  costs  by  the  said  order  directed  to  be  taxed,  were  duly  tared, 
at  the  sum  of  £22.  6s,  IQd.,  and  that  the  defendant  then  and 
there  paid  the  same  to  the  plaintiff,  together  icith  the  aforesaid 
£19.  13s.  4d.,  in  the  said  order  mentioned  and  directed  to  be 
paid,  &c.  for  the  costs  of  suing  out  the  (first)  commission,  &o. 
according  to  the  tenor  and  effect  of  the  said  order,  in  satis- 
faction for  the  damages  and  costs  sustained  by  the  estate  of  Webb, 
in  consequence  of  the  said  last  mentioned  commission  having  been 
sued  out,  and  the  plaintiffs  application  aforesaid  to  supersede 
the.  same:  which  said  several  sums  of  £22.  6s.   IQd.   and 
£19.  13s.  4flf.  the  plaintiff  accordingly  accepted  and  received 
from  the  defendant.     And  then  the  defendant  averred  that 
the  plaintiff  had  not,  nor  had  the  estate  of  Webb  sustained  any 
damages  or  costs  lohatsoever,  in  consequence  of  the  last-men- 
tioned commission  having  been  sued  out,  or  the  plaintiff's 
application   to   supersede   the   same,   other   than   the    two 
several  sums  before  mentioned,    and    which  had  been  so 
paid  and  received,  &c. 

The  replication  set  forth  the  order  of  the  Lord  Chancel- 
lor, reciting  the  plaintiff's  petition  more  at  length  than  it 
was  stated  in  the  plea ;  whereby  it  appeared  to  have  been 
stated  to  the  Lord  Chancellor  that  the  defendant,  instead  of 
prosecuting  the  commission  he  had  sued  out  against  Webb, 
had  made  use  of  the  same,  and  had  obtained  from  Webb, 
after  the  issuing  of  the  said  commission,  divers  sums 
of  money,  whereby  he  had  privately  received  more,  in  the. 
pound  than  the  oilier  creditors,  viz.  £50.,  £30.,  and  £10.,  as 

well 
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well  as  £19. 13s.  4J.  (before  mentioned),  making-  altogether  .  1802. 
£109. 13s.  4d.  That  in  August]  796  another  commission  issued  ~ 
against  Webh,  wherein  the  plaintiff' was  chosen  assignee,  on  an  aqainst 
act  of  bankruptcy  committed  prior  to  the  6th  of  March  1794 ;  EDMONSOX- 
and  that  in  December  1796  the  defendant  petitioned  that  the 
last-mentioned  commission  might  be  superseded  with  costs, 
stating  that  there  was  no  petitioning  creditor's  debt ;  in  con- 
sequence of  which  an  issue  was  directed  to  try  that  question, 
&c.  which  was  found  against  the  defendant,andhis  original  pe- 
tition ordered  to  be  dismissed  with  costs,  &c.  and  stating  fur- 
ther, that  the  petitioner  was  advised  that  it  was  necessary  and 
material  that  the  first  commission  should  be  superseded,  and 
the  money  received  by  the  defendant  of  the  bankrupt,  refunded  for 
the  benefit  of  the  creditors,  and  that  the  bond  given  on  tlmt  occa- 
sion ought  to  be  assigned  the  same  being  forfeited;  and  therefore  . 
pray  ing  that  the  commission  of  bankrupt  issued  by  the  defend- 
ant might  be  superseded, and  allthe  proceedings  under  it  depo- 
sited with  the  secretary  of  bankrupts ;  that  the  bond  given  to 
the  Lord  Chancellor  should  be  assigned  either  to  the  plaintiff 
W.  D.  (the  other  assignee),  &c.  or  to  the  bankrupt ;  and  that 
the  defendant  should  be  examined  before  the  commissioners 
under  the  last  commission,  who  might  inquire  what  sums  of 
money,  goods,  or  securities,  &,c.  the  defendant  had  received 
of  the  bankrupt  since  the  issuing  of  the  first  commission,  and 
that  all  which  they  should  find  to  have  been  so  received  might 
be  paid  by  the  defendant  to  such  persons  as  the  commission- 
ers should  appoint  for  the  purposes  of  the  statute,  &c.  and 
that  the  defendant  might  pay  to  the  plaintiff  the  costs  of  the 
application.  Whereupon  the  Lord  Chancellor  had  ordered 
the  first  commission  to  be  superseded,  and  the  proceedings 
under  it  deposited,  &c.and  the  £19. 13*.  4J.,  the  costs  of  such 
first  commission,  paid  by  the  bankrupt  to  the  defendant  for 
the  same,  to  be  repaid  by  the  defendant  to  the  plaintiff,  and 
that  the  bond  entered  into  by  the  defendant  to  the  Lord  Chan- 
cellor should  be  assigned  to  the  plaintiff,  and  the  defendant 
pay  to  the  plaintiffall  the  costs  of  and  occasioned  by  the  se- 
veral matters  aforesaid,  with  the  costs  of  the  application,  ifcc. 
To  this  there  was  a  general  demurrer  and  joinder. 

Lawes,  in  support  of  the  demurrer  (after  observing  that  the 
replication  was  dei'ective  in  not  traversing  any  matter  in  the 
plea),  proceeded  to  support  the  plea,  the  validity  of  which  was 
the  principal  question.  This  is  not  a  case  within  the  stat. 

o  (Jleo.  2. 
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5Geo.2-c.30.  s.23.  (tf);  for  the  remedy  given  by  that  clause  is 

confined,  as  far  as  respects  question,  to  cases  where  the  com- 
SMITHEY         .     .      .  .  ,       £ ,.       ,   ,      ,    ,. 

i>,;ainst       mission  issues  either  *  fraudulently  (i.e.  as  against  creditors), 

EDMON  sox  or  maliciously  (i.  e.  as  against  the  bankrupt  himself) ;  in  either 
*  [  28  ]  of  which  cases  the  Lord  Chancellor  may,  upon  petition  of  the 
party  grieved,  examine  into  the  same,  and  order  satisfaction  to 
be  made  to  him.  forthe  damages  by  him  sustained;  and  for  the 
better  recovering  thereof  (i.  e.  of  the  actual  damages  sustained 
by  the  part  i/  grieved),  the  Loid  Chancellor  may,  if  there  be  oc- 
casion, assign  the  bond,  before  directed  to  be  entered 
into  by  the  petitioning  creditor  upon  the  suing  out  of 
the  commission,  to  the  party  so  petitioning,  who  may  sue 
upon  the  same  in  his  own  name.  If  therefore  it  appear  upon 
the  record,  that  the  party  suing  is  not  a  party  grieved,  or,  \\  hat 
is  the  same  thing,  if  he  had  been  aggrieved,  yet  that  he  has  re- 
ceived compensation  for  his  damage,  this  action  on  the  bond 
cannot  be  sustained.  Now  here  it  does  not  appear  by  the 
Lord  Chancellor's  order  that  any  money  had  been  improperly 
received  by  the  defendant  of  the  bankrupt.  The  fact  is  indeed 
stated  in  the  petition  recited  in  the  order,  but  it  is  not  alleged 
to  be  true  in  the  order  itself.  But  taking  the  fact  to  be  so, 
the  only  damage  which  could  be  sustained  by  the  creditors  at 
large  was  the  exact  amount  of  the  money  so  improperly  with- 

(a)  By  lliat  clause  it  is  enacted,  "  for  preventing  the  t akin 2;  out 
"  commissions  ofbankrupts  ww/tcj'oMS/f/, that  no  commission  of  baiik- 
"  rapt  shall  be  awarded  and  issued  out  against  any  person  whutso- 
"  ever  upon  the  petition  of  one  or  more  creditors,  (unless  the  debt  be 
"  of  a  certain  amount  therein  specified,)  and  thecreditor  or  creditors 
"  petitioning  for  such  commission  shall,  before  the  same  shall  be 
"  granted,  make  an  affidavit,  (or  affirmation  in  writing1,) before  one  of 
"  the  Masters  in  Chancery  of  the  truth  of  such  their  respective  debt 
"  and  debts;  likewise  give  bond  to  the  Lord  Chancellor, &c.  in  the 
"  penalty  of  £200.  to  be  conditioned  for  proving  their  debts,  &c.  in 
"  case  the  due  issuing  forth  of  the  same  shall  be  contested  &C,  and 
"  also  for  proving  the  party  a  bankrupt,  &c.  And  if  such  debt  or 
"  debts  shall  not  be  really  due  or  owing,  or  if  after  such  commission 
"  taken  out  it  cannot  be  proved  that  the  party  WHS  abankrupt,&c.  but 
'•  on  the  contrary  it,  shall  appear  t.hat  such  commission  \vas  tak<  n  <.tit 
"fraudulently  or  />ialicio".sli/.  that  then  the  Lord  Chancellor,  cVc. 
"  shall  and  may,  upon,  the  petition  of  \heprtrty  or  parties  rjrici'cd,  ex- 
'•  amine  into  the  same  and  order  nntiifnclioit  to  be  made  to  him,  her, 
"  or  them,  t'ortlnt'-drunuycs  by  him,  her,  or  them  sustained;  and  /(»/• 
"  the  better  rccni'(  nj  thcrwf  muv,  in  ease,  there  be  occasion,  ;issign 
"  >uch  lifjiid  or  bonds  to  the  party  or  parties  so  pf¥t  itiomng,  \vlio  may 
''  sue  for  the  ^ame  in  his.  her.  or  their  name  and  names;  any  law, 
''  custom,  or  u>ogc  to  the  contrar  notwithstandin.  " 
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drawn  from  the  bankrupt's  estate,  for  which  there  were  two  re-         1802. 

medres  at  law,  without  having  resort  to  the  assignment  of  the 

bond,  which  was  only  intended  to  give  a  legal  remedy  against     SMITHEY 

the  party's  estate,  where  none  was  before,  for  such  damages  as    ^  against 

theLordChancellorhas  ormayassess.  But  the  assignees  under 

the  new  commission  might  have  maintained  an  action  for  mo- 

~ 

ney  had  and  received  to  recover  the  sum  so  received.or  the  de- 
fendant might  have  been  proceeded  againsfon  the  24th  sect. of 
the  act,  which  provi  des  that  the  party  so  receiving  such  satis- 
faction "  shall  forfeit  and  lose  as  well  his  whole  debt  as  the  [  29  } 
whole  he  shall  have  taken  or  received,  and  shall  pay  back  the 
same  to  such  person  as  the  commissioners  acting  under  the 
new  commission  shall  appoint,  in  trust  for  the  bankrupt's  cre- 
ditors." This  then  is  not  one  of  those  cases  where  it  was  neces- 
sary to  resort  to  tJbe  Lord  Chancellor  in  order  to  assess  the  da- 
mages, and  to  recover  which  the  bond  was  to  be  assio-ned,  if  ne- 

o  O  * 

cessary;  because  here  the  damage  was  in  its  own  nature  cer- 
tain,andthe-samelawT  has  pointed  out  a  specific  mode  ofredress. 
But  whatever  doubt  there  might  have  been,  whether  this  parti- 
cular plaintiff,  standing  only  in  the'general  relation  of  a  creditor 
to  the  bankrupt's  estate,  or  an  assignee  under  the  new  commis- 
sion, be  a  part  i/ grieved  within  the  clause  empowering  the  as- 
signment of  the  bond  ;  or  whatever  doubt  there  might  havebeen 
if  the  sum  directed  to  be  refunded  by  the  Lord  Chancellor  had 
not  been  paid  ;  yet  as  the  bond  can  only  be  assigned  to  recover 
the  particular  damages  assessed  by  the  Lord  Chancellor  ; 
(though  if  he  please  he  may,  instead  thereof,assign  the  bond  ge- 
nerally,which  will  be  taken,  according  to  Smith  v.Broomhead 
(a),  and  ex  parte  Gayter  (b),  to  be  an  assignment  of  the  whole 
penalty  by  wray  of  damage) ;  and  as  it  appears  that'  his  Lord- 
ship has  in  this  case  assessed  the  damage  by  ordering  the 
money  received  to  be  refunded,  and  the  costs  of  the  former 
proceeding  to  be  paid;  and  as  the  whole  of  this  has  been 
already  satisfied ;  the  bond  which  was  assigned  in  order  to  se- 
cure those  payments  is  discharged  ;  and  the  Lord  Chancellor 
having  once  exercised  his  judgment  in  asseseino- the  damages 

O  JO  ^ 

is  functus  officio,  and  cannot  award  any  new  satisfaction  ul- 
tra the  damages  so  before  assessed.  And  it  is  clear  from  the 
authorities  cited  that  the  jury  cannot  give  any  other  damage 
upon  the  bond  but  the  sum  assessed  by  the  Lord  Chancellor.  [  30  ] 
In  S/nilh  v.  Broomhead,  no  damages  had  been  assessed, 
which  differs  that  case  from  the  present,  and  therefore  the 
(a)  7  Term  Rep,  300.  (6)  1  Atk.  144. 

'  C  3  plaintiff 
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SMITH  F.Y 

against 

ED  MO  N  sox. 


plaintiff  could  only  recover  the  penalty.  If  then  this  case 
be  sent  to  a  jury  to-assess  the  damages,as  it  ultimately  must, 
in  case  the  Court  over-rule  the  demurrer;  [the  Court  ap- 
pearing to  dissent  from  this,  he  added,]  or  if  the  Court,  with- 
out the  intervention  of  a  writ  of  inquiry,  give  judgment,  the 
amount  of  thedamage  assessed  by  the  Lord  Chancellor,  the 
defendant  will  be  obliged  to  pay  the  amount  twice  over. 

IVood  contra.  The  object  of  the  replication  was  to  shewthe 
Court  the  true  state  of  the  case,  the  plea  having  garbled  the 
petition  which  discloses  it.  1 1  appears  then  that  the  defendant 
having  colluded  with  the  bankrupt  to  sue  out  a  fraudulent 
commission,  received  from  the  latter  the  expences  of  suing 
it  out,  £.c.  The  Lord  Chancellor,  upon  a  hearing  of  the  mat- 
ter, directed  in  the  first  place  that  the  money  so  received 
should  be  refunded,  and  that  the  defendant  should  pay  to  the 
assignee  under  the  new  commission  the  costs  of  suing  it  out ; 
and  farther  as  a  satisfaction  to  the  creditors  for  the  injury 
sustained  by  the  suing  out  the  fraudulent  commission  by 
which  they  were  to  be  defrauded  or  delayed  of  their  just 
demand;;,  his  Lordship  directed  tlie  bond  to  be  assigned,  in 
order  to  recover  against  the  defendant  the  whole  penalty. 
And  such  intention  was  expressed  at,  the  time  of  making 
the  order;  for  wjien  it  was  prayed  on  behalf  of  the  defen- 
dant that  the  matter  might  bt-  referred  to  a  Master  to  as- 
certaii;  the  amount  of  the  damage,  his  Lordship  refused 
it,  and  said  that  the  assignee  should  have  the  whole  pe- 
'.  3]  ]  nalty  (a}.  And  it  was  decided  in  the  cases,  cited,  ex  parte 
Out/t'cr,  and  Hiuilh  v.  firoomhead,  that  if  the  bond  be  assigned 
generally,  the  assignee  must  recover  the  whole  penalty  ;  as 
none  but  the  Lord  Chancellor  can  assess  the  damages.  It  is 
plain  from  the  statement  of  the  case,  that  the  plaintiff  as  a 
creditor  must  be  a  parti/  grieved  by  the  suing  out  a  fraudu- 
lent commission.  Besides  which,  he  is  so  averred  to  be  in  the 
declaration,  and  the  defendant  should  have  denied  that,  fact, 
if  it  were  otherwise.  Then  as  to  the  necessity  of  a  writ  of  in- 
quiry to  assess  the  damage, that  was  denied  by  Ldtcretice.  .!.  in 
the  last-mentioned  case,  who  said  that  such  a  bond  \\as  not, 
within  the  statute  of  KiugW/7//V/??7.  But  at,  any  rate  that  would 
be  no  cause  of  demuiTCTjbeing  a.  subsequent  proceeding. 

(a)    Ir  was  (ihjrrt':'!    <'•    contra  thai  this  was  going  out  of  the   or 
dor  as.sl.'i'1'!  on   tit"  ivron!  :  l»it  it  \s:as  answered  that  it  mi<rht  be 
ivfcnvd  to  as  a  noic  of  a   judicial  opiuu:u  of  the  Lord  Chance  llov 
in  a  rase  pending  hd'uie  iuiu. 
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La  ices,  in  reply,  said  that  no  other  motive  could  be  attri-         1802. 
buted  to  the  Lord  Chancellor  for  assigning  the  bond  than 
what  was  expressed  on  the  face  of  the  order:  and  the  only     SMTTHEY 
reason  apparent  there  is  that  which  is  also  to  be  found  in  the       against 
statute,  namely,  to  furnish  the  assignees  with  a  legal  remedy   EDMONSOH. 
to  recover  the  damage  assessed  by  his  Lordship ;  and  that 
has  been  already  paid.  Admitting  therefore  that  the  plaint- 
tiff  was  once  a  party  grieved,  he  has  already  received  his 
recompence. 

Lord  ELLENBOROUGH  Ch.  J.  This  is  an  action  to  recover 
the  penalty  of  a  bond  which  the  Lord  Chancellor  is  empower- 
ed by  the  stat.  5  Gco.2.c.30.  s.23.  to  take  on  the  issuing  of  any 
commission  of  bankrupt  from  the  creditor  petitioning  for  the 
same, conditioned  for  proving  his  debt,and  also  for  proving  the 
party  a  bankrupt  at  the  time  of  taking  out  such  commission, 
and  further  to  proceed  as  is  thereinafter  mentioned  ;  and  then  [  32  ] 
the  statute  directs  that  if  such  debt  (/.  e.  the  petitioning  cre- 
ditor's debt,)  shall  not  be  due,  or  if  it  cannot  be  proved  that 
the  party  were  a  bankrupt  at  the  time,  but  on  the  contrary 
it  shall  appear  that  the  commission  was  taken  out  fraudu- 
lently or  maliciously;  then  the  Lord  Chancellor  may  upon 
petition  of  the  party  grieved,  examine  into  the  same  and  or- 
der satisfaction  to  be  made  to  him,  &c.  for  the  damages  by 
him  sustained ;  and  for  the  better  recovery  thereof,  in  case 
there  be  occasion,  assign  such  bond  to  the  party  petitioning, 
&.c.  It  appears  then  in  the  first  place  that  if  there  be  a  de- 
fault made  in  any  one  of  the  matters,  which,  by  the  condi- 
tion of  the  bond  is  made  necessary  to  be  satisfied,  the  bond 
is  forfeited.  The  statute  says,  if  it  appear  that  such  com- 
mission were  taken  out  fraudulently  or  maliciously  :  Now  to 
whom  is  it  to  appear  but  to  the  Lord  Chancellor,  or  keeper, 
&.C.?  That  is  to  the  person  who,  upon  petition  of  the  party 
grieved,  is  required  to  examine  into  the  same.  If  it  appear  to 
his  conscience  and  satisfaction  that  the  party  grieved  has  sus- 
tained damage,  he  is,  for  the  better  recovery  tJiereof,  to  as- 
sign the  bond  to  the  party  grieved.  It  is  objected  here  that 
the  plaintiff  is  not&party  grieved ;  but  he  appears  to  be  acre- 
ditor  of  the  bankrupt ;  and  every  creditor  may  be  said  to  be  a 
party  grieved  by  the  suing  out  of  a  fraudulent  commission, 
which  may  intercept  or  delay  the  just  distribution  of  the 
bankrupt's  estate  ;  and  more  particularly  as  this  plaintiff  ap- 
pears to  be  appointed  assignee  under  the  subsequent  com- 
mission. No  doubt,  therefore,  he  is  a  party  grieved,  and  as 

C  4'  such 
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[34] 


such  a  proper  person  to  whom  the  bond  might  be  assigned. 
It  is  equally  clear  that  the  Lord  Chancellor  may  proprio  vi- 
gore  ascertain  the  amount  of  the  damages  sustained  by  the 
party  grieved  without  any  suit  instituted  for  that  purpose,  or 
the  intervention  of  a  jury.  And  for  the  recovery  thereof  he 
is  authorised  to  assign  the  bond  of  the  petitioning  creditor  : 
the  reason  of  which  was,  that  the  order  of  the  Lord  Chan- 
cellor upon  the  party  to  pay  the   damage   so  ascertained 
would  only  attach  upon  his  person  and  not  upon  his  estate  ; 
and  therefore   in  case  of  his  contumacy  it  was  thought  ex- 
pedient to  have  effectual  means  of  enforcing  such  order,  by 
giving  a  remedy  at  law  which  would  bind    his  property. 
Then  it  is  objected  that  the  Lord  Chancellor  having  had  one 
examination  of  the  matter,  and  having  ordered  certain  sums 
to  be  refunded  to  the  bankrupt's  estate,  and  costs  to  be  paid, 
must  be  taken  to  have  assigned  the  bond, in  order  to  enforce  the 
payment  of  those  sums,and  that  he  has  precluded  himself  from 
re-investigating  the  question,  and  ordering  any  further  sum 
to  be  paid  by  way  of  damage,  to  the  party  grieved,  out  of  the 
penalty  of  the  bond.  But  it  does  not  appear  to  me  that  such 
is  the  meaning  of  the  act,  or  that  the  Lord  Chancellor  has 
pecluded  himself  from  reviewing  his  own  order  made  upon 
the  former  examination.  But  that  if  he  find  that  the  party 
grieved  has  been  damnified,  it  is  competent  to  him  to  assign 
the  bond,  and  he  may,  upon  a  further  examination,  ascertain 
whether  the  damage  sustained  amount  to  the  whole  or  what 
part  of  the  penalty  ;  and  the  only  purpose  of  such  assignment 
is  to  give  the  party  grieved  a  legal  lien  for  his  damages  on  the 
obligor's  estate.  There  are  no  restrictive  words  in  the  statute 
confining  the  amount  of  the  damages  to  be  recovered  on  the 
bond  to  such  specific  sum  as  the  Lord  Chancellor  shall  have 
previously  ascertained.  But,asissaidin<SWMv..ByooM//mf/(rt) 
he  may  either  in  the  first  instance  assign  the  bond,  or  he  may 
direct  an  inquiry  before  the  Master  to  ascertain  the  amount 
<rf  the  damage  sustained,  or  an  issue  at  law  upon  a  quantum 
damnificatus  to  be  tried ;  or  he  may  order  the  whole  or  any 
part  of  the  penalty  to  be  paid.     Neither  is  he  bound  by  the 
original  assessment  of  the  damages :  but  if  he  afterwards  see 
that  damages  to  the  whole  extent  of  the  penalty  have  been  sus- 
tained, he  may  order  the  whole,  instead  of  a  part,  to  be  paid. 
Then  as  to  the  statute  8  &  9  W.3.  (c.  ll.s.8.)  I  donotthmk 


(a)  7  Term  Rep.  304. 


this 
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this  is  a  bond  within  it,  for  it  is  admitted  that  the  Lord  Chan-         1802. 
cellormay  himself  assess  the  damages,  which  it  is  the  province 
of  the  jury  to  do  in  cases  under  that  statute  ;  which  is  in  it- 


self an  answer  to  the  argument.  Indeed  the  power  of  asessing 
the  damages  is,  by  that  statute,  specifically  given  to  the  Lord 
Chancellor.  If  the  bond  be  forfeited,  he  may  assess  the  da- 
mages to  the  extent  of  the  whole  or  any  part  of  the  penalty, 
and  is  not  confined  to  the  terms  of  his  original  order.  All 
then  that  the  obligor  can  do  at  law,  who  is  sued  by  the  as- 
signee of  the  bond, is  either  to  deny  by  his  plea  that  he  execut- 
ed the  bond,  or  that  it  was  assigned,  or  to  plead  performance 
of  the  condition, or  payment  of  the  whole  sum  directed  by  the 
Lord  Chancellor.  Butif  the  condition  be  broken,  the  assign- 
ment of  the  bond  will  enable  the  plaintiff  to  recover  judgment, 
which  will  remain  as  a  security  for  the  damages  assessed  or 
to  be  assessed  by  the  Lord  Chancellor:  and  as  he  has  as- 
signed the  bond  generally  in  this  instance  without  any  a- 
bridgment  of  the  amount  of  the  damage  sustained,  we  mu&t 
take  it  that  lie  has  ordered  the  whole  penalty  to  be  recovered 
at  law  :  whatever  subsequent  directions  he  may  think  proper 
to  give. 

GROSE  J.  The  case  ofSmilh  v.  Broomheadis  a  directanswer  r  35  ] 
to  the  arguments  urged  onbehalf  ofthe  defendant,and  thiscase 
is  an  attempt  to  revise  that  authority.  But  I  perfectly  agree 
to  the  construction  of  the  act  there  given,  and  to  what  was 
said  by  my  Brother  Lawrence,  that  this  is  not  a  bond  within 
the  statute  of  King  William.  The  Lord  Chancellor  also  put 
the  same  construction  on  the  act  of  Geo.  2.  in  this  very  case, 
and  evidently  thought,  by  what  he  said  at  the  time  of  ma- 
king the  order,  that  the  whole  penalty  was  recoverable  at  law 
by  the  plaintiff,  the  assignee. 

LAWRENCE  J.  When  the  case  of  Smith  v.  Bi-oomhead  was 
before  the  Court,  I  said  that  it  was  not  a  case  within  the 
statute  of  King  William,  because  the  damages  were  to  be  as- 
certained by  the  Lord  Chancellor  exclusively ;  whether  he 
thought  proper  to  ascertain  them  himself,  or  referred  the  in- 
quiry to  a  Master  under  his  own  directions,  or  to  a  jury,  sub- 
ject afterwards  to  his  control;  and  that  the  damages  were 
not  to  be  ascertained  by  a  jury  under  the  authority  of  a  court 
of  common  law.  And  indeed  the  argument  of  the  defendant's 
counsel  has  proceeded  upon  this  assumption;  for  it  is  now 
contended  that  we  are  to  assess  the  damages  with  the  assist- 
ance of  a  jury,  but  it  is  said  that  the  Lord  Chancellor  has  al- 
ready 
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ready  ascertained  them,  and  that  he  meant  by  his  order  to 

say  that  the  assignment  of  the  bond  was  onlv  to  enforce 
SMITH  KT 

,*       payment  of  the  costs  of  the  petition,  and  of  the  .£19.  13s.  Ad. 

M 

.  which  had  been  paid  by  the  bankrupt  to  the  defendant. 
Then  are  we  so  to  undeistand  the  order?  I  think  not. 
For  the  petition,  besides  praying  that  the  several  sums 
of  money  received  by  the  defendant  from  the  bankrupt's 
estate  should  be  refunded,  and  the  commission  be  supersed- 
ed, and  the  coyts  of  the  application  be  paid  by  the  defend- 
ant, submits  further  that  the  bond  in  question  should  be 
[  3G  ]  assigned,  the  same  being  forfeited.  And  the  Lord  Chancellor, 
by  his  order  founded  thereon,  directs  the  commission  to  be 
superseded,  and  the  £19  13.s.  4d.  to  be  paid,  and  doesfurt/ier 
order  that  the  bond  be  assigned  to  the  plaintiff,  and  the  de- 
fendant to  pay  the  costs  of  the  application.  What  use  is 
hereafter  to  be  made  of  the  judgment  of  this  Court  in  the 
Court  of  Chancery  it  is  not  now  necessary  to  consider;  but  it 
could  not  be  meant  to  secure  the.  payment  of  the  costs  of  the 
application  in  that  court.  If  then  the  condition  of  the  bond 
be  not  performed,  the  bond  is  forfeited;  and  if  so,  the  plea  is 
no  answer  to  the  breach.  AVhatthe  consequence  of  the  judo- 
meat  here  is  to  be  is  for  the  Lord  Chancellor,  and  not  for  us, 
to  consider;  for  I  agree  with  my  Lord,  that  the  Lord  Chan- 
cellor will  not  be  tied  up  by  his  former  order  from  considering 
whether  the  whole  or  what  part  of  the  penalty  shall  be  paid 
to  the  creditors. 

Li:  BLANC.).  The  objection  made  is,  that  the  plaintiff' on 
these  pleadings  appears  to  have  been  aggrieved,  if  at  all,  only 
to  a  certain  extent, an'}  that  hehas  been  already  indemnified  up 
to  that  extent;  and  therefore  that  he  is  not  entitled  to  recover 
any  fiirthercompensation  on  the  bond.  That  brings  the  ques- 
tion to  the  construction  of  the  Lord  Chancellors  order;  whe- 
ther the  argume.nt.be  founded  in  fact,  which  assumes  that  the 
plaintirfwas  only  damnified  to  the  extent  of  the  money  actually 
paid  c:iit  of  ihe  bankrupts  estate,  and  that  t  he  Lord  Chancellor 
had  ascejtained  the  damages  to  that  extent  only,  and  had  as- 
sumed the  bond  merely  for  the  recovery  of  those  damages  and 
the  cos)  -  of  'the  application  Mint  it  is  impossible  to  umK  rst  and 
the  hur^ua'je  of  the  order  1:1  that  sense.  Aor  is  the  a>-i^iiinent 
of  the  bond  so  confined  in  its  object  by  the  statute.  I'oi  it  e\- 

i):  es^-lv  (iiri  c!s  the  bond  to  be  tak<  n  in  a  Hn:ii«l  sum,  \\  liich 
•_)  / 

I'.Mit.  be  le>.s  t  Iran  the  money  fraudulently  received;  and  the 

Lu'.il  Chancellor  may  us.-ign  it  to  the  paity  grieved  in  satis- 
faction. 
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faction  of  the  damages  by  him  sustained,  which  includes         1802 
something    beyond    the    actual  loss    of    money.      It  is, 

however,   contended  to    be    a  bond    of   indemnity:  and     OMITHEY 
.     .  .  ,        .     .  .  •  f      -,  against 

it  is  so  to  a  certain  extent;    but  it  is  to  indemnity  the   EDMONSON. 

party  grieved  for  such  damages  as  the  Lord  Chancellor 
shall  ascertain,  not  such  as  are  to  be  ascertained  by  a  jury. 
But  if  his  Lordship  had  meant  that  the  bond  was  to  be  as- 
signed only  to  secure  the  payment  of  the  money  received  and 
the  costs  taxed,  he  would  have  said  so  in  terms ;  but  that  is 
not  the  language  of  the  order.  The  person  damnified  may 
be  either  the  bankupt  or  a  creditor,  as  the  commission  is  ma- 
licious or  fraudulent.  It  appears  that  the  Lord  Chancellor 
thought  this  a  fraudulent  commission  taken  out  with  the  con- 
nivance of  the  bankrupt,  and  therefore  that  the  creditors 
were  the  parties  grieved,  and  not  the  bankrupt.  It  is  clear 
that  a  creditor  may  be  injured  by  a  fraudulent  commission 
far  beyond  the  mere  costs  ot  suing  it  out :  and  so  it  appeared 
to  the  Lord  Chancellor  in  this  case  ;  and  therefore  he  ordered 
the  bond  to  be  assigned  for  those  damages,  and  not  for  the 
particular  sum  which  had  been  paid  out  of  the  bankrupt's  es- 
tate, which  he  had  besides  directed  to  be  repaid,  toge- 
ther with  the  costs,  by  the  defendant.  It  is  not  necessary 
now  to  say  whether  such  a  bond  fall  within  the  stat.  8  Sc  9  W. 
3.,  though,  as  it  appears  to  me  it  does  not.  For  though  it 
may  be  a  bond  of  indemnity  to  a  certain  extent,  yet  it  is  to 
indemnify  against  such  damages  as  the  Lord  Chancellor  shall 
ascertain,  and  not  such  as  shall  be  found  by  a  jury.  If  the 
Lord  Chancellor  only  intended  that  the  bond  should  be 
assigned  for  the  recovery  of  the  specific  sum  of  £19.  13s. 
4d.  and  the  costs  of  the  petition,  it  was  open  to  the  defend- 
ant, on  the  payment  of  those  sums,  to  have  applied  to  his 
Lordship,  who  would  have  ordered  a  stay  of  proceedings.  "-  •• 
On  the  face  of  the  order,  as  it  now  stands,  we  must  take  it 
that  by  the  assignment  of  the  bond  generally  the  whole  pe- 
nalty was  intended  to  be  recovered. 

Judgment  for  the  plaintiff- 
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Saturday, 
Nov.  13th. 

A  tenant  in 
agriculture, 
who  erected 
at  his  own 


ELWES  against  MAW 


J.  HE  declaration  stated  that  the  plaintiff  was  seized  in  fee  of 
a  certain  messuage,  with  the  out-houses, 8cc.  and  certain  land, 
&c.  in  the  parish  of  Bigby,  in  the  county  of  Lincoln,  which 
premises  were  in  the  tenure  and  occupation  of  the  defendant 

expence  and  a§  tenant  thereof  to  the  plaintiff,  at  a  certain  yearly  rent,  the 
tor  the  mere  .  .  J  J 

necessary        reversion  belonging  to  the  plaintiff;  and  that  the  defendant 

andconveni-  wrongfully,  Sec.  intending  to  injure  the  plaintiff  in  his  heredi- 
entoccupa-  tary  estate  in  the  premises,  whilst  the  defendant  was  possessed 
r  thereof,  wrongfully  and  injuriously,  and  without  the  licence 

beast-house  an<^  against  the  will  of  the  plaintiff,  pulled  down  divers  build- 
carpenter's  ings,  parcel  of  the  said  premises,  in  his,  the  defendant's  tenure 
and  occupation,  viz.  a  beast-house,  a  carpenter's  shop,  a  icarr<ro;i- 
house,  a  fuel-house,  and  a  pigeon-house,  and  a  brick  wall,  inclos- 
ing the  fold-yard,  and  took  and  carried  away  the  materials, 
which  were  the  property  off' the  plaintiff,  as  landlord,  and  con- 
verted them  to  hisithe  defendant's,  own  use ;  by  reason  whereof 
the  reversionary  estate  of  the  plaintiff  in  the  premises  was  great- 


shop,  fuel- 
house,  cart- 
house, 
pump- 
house,  and 
fold-yard 
wall,  which 


were  of  brick  ly  injured,  &c.  The  defendant  pleaded  the  general  issue.  And 


at  the  trial  at  the  last  Lincoln  assizes  a  verdict  was  found  for 
the  plaintiff,  with  £60.  damages,  subject  to  the  opinion  of  the 
Court  on  the  following  case  : 

The  defendant  occupied  a  farm,  consisting  of  a  messuage, 
cottages,  barn,  stables,  outhouses,  and  lands, at  Sigbi/,  in  the 
county  of  Lincoln,  under  a  lease  from  the  plaintiff  for  21  years. 


[  39  ] 
and  mortar, 
and  tiled, 
and  let  into 
the  ground, 
cannot  re- 
move the 

th  o-'h  d  commencing  on  the  12th  day  of  Afr/y  1779  ;  which  lease  con- 
o-  his  term  tained  a  covenant  on  the  part  of  the  tenant  to  keep  and  deliver 
up  in  repair  the  said  messuage,  barn, slables,  and  outhouses,  and 
other  buildings  belonging  to  the  said  demised  premises. 
About  15  years  before  the,  expiration  of  the  lease  the  defen- 
samestateas  dant  erected  upon  the  said  farm  at  his  own  expence  a  sub- 
when  he  en-  stantial  beast-house,  a  carpenter's  shop,  a  fuel-house,  a  cart- 
tcred.  There  /i0K.se,  and  pump-house,  and  fold  yard.  The  buildings  were 
Y*  .°  of  brick  and  mortar,  and  tiled,  and  the  foundation  of 
tion  between  them  were  about  one  foot  and  a  half  deep  in  the  ground, 
anexations 

to  thf  freehold  of  that  nature  for  the  purposes  of  trade,  and  those  made  for  the  pur- 
poses of  agriculture  and  better  enjoying  the  immediate  profits  of  the  land.in  favour 
of  the  tenant's  right  to  remove  the  former;  that  is, where  the  superincumbentbuild- 
ing  is  erected  as  a  mere  accessary  to  a  personal  chattel,  as  an  engine  ;  but  where 
it  is  accessary  to  the  realty,  it  can  in  no  case  be  removed. 

The 


and  though 
he  ther&by 
left  the  pre- 
mises in  the 
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The  carpenter's  shop  was  closed  in,  and  the  other  buildings        1802. 
were  open  to  the  front,  and  supported  by  brick  pillars.    The         — 
fold-yard  wall  was  of  brick  and  mortar,  and  its  foundation 


was  in  the  ground.  The  defendant,  previous  to  the  expira-  MAW. 
tion  of  his  lease,  pulled  down  the  erections,  dug  up  the  foun- 
dations, and  carried  away  the  materials,  leaving  the  premises 
in  the  same  state  as  when  he  entered  upon  them.  These 
erections  were  necessary  and  convenient  for  the  occupation  of  the 
farm,  which  could  not  be  well  managed  without  them.  The 
question  for  the  opinion  of  the  Court  was,  Whether  the  de- 
fendant had  a  right  to  take  away  these  erections?  If  he 
had,  then  a  verdict  to  be  entered  for  the  defendant  :  If  not, 
the  verdict  for  the  plaintiff  to  stand. 

This  case  was  first  argued  in  Easter  term  last,  by  Torking-      [  40] 
I  on  for  the  plaintiff,  and  Clarke  for  the  defendant  ;  and  again 
in  this  term  by  Vaughan,  Serjt.  for  the  plaintiff,  and  Balguy 
for  the  defendant. 

For  the  plaintiff  it  was  argued  that  the  removing  the  build- 
ings in  question  was  waste  at  common  law,  and  that  this 
case  did  not  fall  within  any  of  the  exceptions  which  had 
been  introduced  solely  for  the  benefit  of  trade  in  relaxation  of 
the  old  rule.  That  rule  was,that  whatever  was  once  annexed  to 
the  freehold  could  never  be  severed  again  without  the  con- 
sent of  the  owner  of  the  inheritance.  Accordingly,  glass 
windows,  wainscot,  benches,  doors,  furnaces,  &c.  though  an- 
nexed by  tenant  for  years  for  his  own  accommodation,  could 
not  be  removed  by  him  again.  Co-  Lit.  53.  a.  The  principle 
on  which  this  was  founded  was  the  injury  which  would  there- 
by arise  to  the  inheritance  from  disfiguring  the  walls  of 
the  mansion;  though  some  of  these  things  were  in  their 
nature  personal  chattels,  supplying  the  place  of  mere  move- 
able  utensils  and  furniture.  But  it  never  was  questioned  but 
that  buildings  let  into  the  soil  became  part  of  the  freehold 
from  the  very  nature  of  the  thing.  This  was  decided  so 
long  a«fo  as  ////.  17  Ed.  2.  518.  in  a  writ  of  waste  against 

>j  o 

a  lessee,  who  had  built  a  house  and  pulled  it  down  during 
his  term.  And  Co.  Lit.  53  a.  which  is  to  the  same  pur- 
pose, goes  further  and  says,  that  even  the  building 
of  such  new  house  by  the  tenant  is  waste;  but  that 
is  denied  in  Lord  Darcy  v.  Askwith(a);  though  that  also 
agrees  that  the  letting  down  of  such  new  house  built  by 

(a)  Hob.  234. 

the 
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1802.         the  tenant  himself  would  be  waste.     So  taking  down  a  stone 
"  wall,  or  a  partition  between  two  chambers  is  waste.   \QHen.7. 

a    z-  2./>/.3.  It  does  not  indeed  appear  by  that  *book  whether  those 

MAW.  erections  had  been  before  made  by  the  tenant  himself:  but 
*[  41  ]  they  were  so  taken  to  be  by  MeadeJ.  in  Cookev.  Humphrey  (a). 
AH  this  is  confirmed  by  Lord  Co/reatthe  end  of  Herlakendens 
case  (6),  where  it  is  said  to  have  been  adjudged  in  C.  B.  that 
glass  fastened  to  the  windows,  or  wainscot  to  the  house,  by  the 
lessee,  cannot  be  removed  by  him :  and  that  it  makes  no  differ- 
ence in  law  whether  the  fastening  of  the  latter  be  by  great  or 
little  nails,  screws,  or  irons  put  through  the  posts  or  walls  (as 
had  been  then  of  late  invented),  or  in  whatever  other  manner 
it  wras  fastened  to  the  posts  or  walls  of  the  house.  In  all  these 
cases,  the  rule  as  between  landlord  and  tenant  seems  to  have 
followed  that  between  heir  and  executor,  founded  upon  the 
reason  first  mentioned  :  and  no  innovation  upon  the  strict  rule 
seems  ever  to  have  been  admitted,  except  in  the  case  before 
Lord  C.  B.  Corny  ns(c),  at  Nisi  Prius,  of  the  cyder  mill,  which 
he  held  should  go  to  the  executor,  and  not  to  the  heir;  but 
upon  what  particular  grounds  does  not  appear:  and  the  case 
of  Cutting  v.  Tnfnal  (d),  before  Lord  Ch.  J.  Treby  at  Jlcrc- 
ford,'m  1694,whereabarn  erected  by  a  tenant  upon  pattins  and 
blocks  of  timber,  lying  on,  but  not  let  into,  the  ground  was 
holden  to  be  removable  by  the  tenant :  but  even  there  he  retted 
on  the  custom  of  the  country  in  favour  of  the  tenant,  with  refer- 
ence to  which  it  might  be  presumed  that  he  and  his  landlord 
had  contracted^  The  only  established  exception  (which  the 
plaintiffs  counsel  admitted  was  as  old  as  the  rule  itself,)  is  in 
favour  of  trade,  with  respect  to  articles  annexed  to  the  freehold 
for  the  purpose  of  carrying  on  trade  and  manufactures.  In 
20  Hen.T.fo.  13. pi.  24.  an  heir  brought  trespass  against  ex- 
[  42  ]  ecutors  for  taking  away  a  furnace  fixed  to  the  freehold  with 
mortar,  and  the  taking  was  holden  tortious.  But  it  was  there 
said,  "  that  if  a  lessee  for  years  set  up  such  a  furnace  for  his 
own  advantage,  or  a  dyer  his  vats  and  vessels  to  carry  on  his 
business  (e),  during  the  term  he  may  remove  them;  but  if  he 
suffer  them  to  be  fixed  to  the  land  after  the  end  of  the  term, 
then  they  belong  to  the  lessor;  and  so  of  a  baker.''  Then  f«.«l- 


(a)  Moor,  177.  (4)  4  Rep.  63, 4. 

(c)  Cited  mLawtonv.lawton,  3Atk.  13.16.     (d)  Bull,N.P.?A. 
(e)  The  words  in  the  original  are  "  pur  occupier  son  occupation." 

lows, 
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lows.  "  it  is  no  waste  to  remove  such  things  within  the  term  by         1802. 

any."  But  this  is  said  to  have  been  against  the  opinions  before         

mentioned,  and  to  have  been  doubted  in  the  42  Ed.  3.  (p.Q.  ELWES 
pi.  19.,)  whether  it  were  waste  or  not.  It  is  clear,  therefore,  against 
from  the  whole  of  the  passage,  that  the  only  generally  admit-  MAW. 
ted  exception  was  in  favour  of  traders,  which  is  shewn  by  the 
examples  of  the  dyer  and  baker  affixing  vessels  pur  occupier  son 
occupations:  arid  that  at  least  it  was  doubtful  whether  the  same 
privilege  extended  to  others  affixing  to  the  freehold  similar  ar- 
ticles. And  the  exception  is  the  more  remarkable  because  at 
that  early  period  agriculture  must  have  been  of  much  greater 
importace  to  the  state  than  trade.  This  distinction  was  con- 
tinued in  latertimes.  In  Poole's  case(a),  M.2  Ann.  in  an  action 
on  the  case  by  a  lessee  against  the  sheriff  of  Middlesex,  who 
had  taken  in  execution  the  vats,  coppers,  tables,  partitions, 
and  pavement,  &c.  of  an  under  lessee,  a  soap  boiler,  which,  he 
had  put  up  as  fixtures  for  the  convenience  of  his  trade,  Lord 
Ch.  J.  Holt  held  that  during  the  term  the  soap-boiler,  mi^ht 
well  remove  the  vats  set  up  in  relation  to  trade,  by  the  common 
law :  but  that  there  was  a  difference  between  what  he  did  to 
carry  on  his  trade,  and  what  he  did  to  complete  the  house  ;  as 
hearths,  and  chimney  pieces  ;  which  he  held  not  removeable. 
The  next  case  was  Cavev.  Cave(b),  in  1705,  where  the  Lord  [  43  ] 
Keeper  held  that  not  only  wainscot,  but  picturesand  glasses 
put  up  in  the  place  of  wainscot,  should  go  to  the  heir  and 
not  to  the  executor,  to  prevent  the  house  being  disfigured. 
Then  followed  Lawton  v.  Lawton  (c) ;  where  it  was  decreed 
by  Lord  Hardwicke  C.  that  a  lire  engine  erected  for  the 
benefit  of  a  coalliery  by  the  tenant  for  life  should  be  con- 
sidered as  personal  estate,  and  go  to  his  executor,  and  not 
to  the  remainderman,  in  favour  of  creditors.  But.  there  it 
was  proved  to  be  cuttoiiwry  to  remove  such  an  engine  :  that 
in  building  the  shed  for  its  security  holes  were  left  for  the 
ends  of  the  timber  to  make  it  more  commodious  for  removal : 
and  that  it  was  very  capable  of  being  removed.  The  evi- 
dence relied  on  by  the  other  side  was  that  it  could  not  be  re- 
moved without  tearingup  the  .so/7  and  destroying  thebrickicork. 
But  Lord  Hardwicke  considered  the  brick  work  there  as  a  mere 
accessary  to  the  engine,  which  in  its  own  nature  was  a  mere  per- 
sonal moveable  chattel.  One  reason,  he  said,  which  weighed 
with  him  was,  that  it  was  a  mired  case,  between  enjoying  the 

(a)  Salk.  368  (It)  2  Vcrn.  508.  ./)  3  Alk.  13. 

profits 
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1802.         profits  of  the  land  and  carrying  on  a  species  of  troth;  and  con- 
sidering it///  that  light, \{  came  near  the  instances  of  furnaces 

ELWES       and  coppers  in  brew-houses.    That  decision  was  in  1743.    In 
J  ex  parte  Qitinct/  (a),\n  1750,  where  the  principal  question  was, 

whether  the  utensils  of  a  brew-house  passed  by  a  mortgage  of 
the  brew-house  with  the  appurtenances;  it  is  said  that  a  tenant 
may,  duringthe  term,  take  away  chimney  pieces,  and  even  wain- 
scot;  but  the  latter  is  observed  to  be  a  very  strong  case. 
The  same  was  before  said  in  Lawton  \.  "Lfiwton,  with  this 
difference,  that  it  was  there  said  of  wainscoty/.m/  only  It/ 

[  44  ]  screw*,  and  of  inarhle  chimney  pieces.  This  opinion  may  have 
proceeded  as  i(  did  in  Jtcckv.  Rebow(b},  upon  the  considera- 
tion that  matters  of  this  sort  were  merely  ornamental  furni- 
ture, and  not  necessary  to  the  enjoyment  of  the  freehold. 
The  case  of  Lord  Dudley  v.  Lord  Ward  (c},  in  1750,  was 
like  that  of  Linr/on  v.  Laicton,  on  the  authority  of  which 
it  was  decided.  There  Lord  Jlardicicke  recognized  the  ge- 
neral rule,  with  the  single  exception  as  between  landlord 
and  tenant,  that  fixtures  annexed  by  the  latter  for  the  sake 
of  trade  might  be  removed.  There  too  the  lire  engine  was 
considered  as  the  principal,  and  the  building  erected  over  to 
preserve  it,  as  the  mere  decenary:  and  the  coaliiery  itself  as 
in  part  the  carrying  on  of  a  trade.  In  'Laid on  v.  Salmon,  I*. 
2'2  (ji'o.  3.  />.  R.  ('/),  ."a/I  ;w//.v  were  holden  to  go  to  the  heir 
and  not  to  the  executor:  and  though  Lord  Man>jii'id  said 
that  the  rule  had  been  relaxed  as  between  landlord  and  ten- 
ant, tenant  for  life  and  remainderman,  in  respect  of  things 
put  up  by  the  tenant  in  possession  ;  still  he  confined  the  re- 
laxation to  things  so  affixed  for  the  benefit  of  hade.  And  he 
there  alluded  to  the  case  of  the  cyder-mill  (doubtingly)  as 
standing  alone,  and  not  printed  at  large.  Then  the  case  of 
Di'a/i  \.AIlall<-y  (c),  sittings  after  Eatter,3Q(jieo.  3.  was  a  case 
where  two  sheds,  called  Dutch  (;arnx,  ^hieh  had  been  erected 
bv  the  tenant  during  his  term  were  removed  by  him:  and  being 
sued  on  his  covenant,bv  which  he  undertook  to  leave  all  build- 
ings which  then  were  or  should  be  erected  on  the  premises  dur- 
ing the  term  in  reipair.Lord  Kenyon&t  NisiPrius.held  thatbuil- 
dhi£s  of  that  description  were  not  included  ;  and  said  that  the 

(a)      1    A  tit.  477  (!>)     1    P.    \r,ns.  94. 

(r)     Ajnt,/.  1  l.'i.  find  Bull.  N.  P.  34. 

(({)     Cited   in   ;>  note    to  1'ifzln rhcrl  v.  S/utir,    1    //.  Blue.  2.59. 
tlio  principal  case  turned  on  ;i  particular  ag 
(c)     3  £.;pin.  Nt.  Pn.   Cas.  11. 
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law  would  make  the  most  favourable  construction  for  the  te-         1802. 
nant  where  he  had  made  necessary  and  useful  erection sfor  the         ~ 
benefit  of  his  trade  or  manufacture.  Of  what  precise  description  .  ' 

the  buildings  there  were  does  not  appear ;  possibly  not  affixed  MAW. 
to  the  ground  (cr),  at  least  not  such  parts  as  were  removed.  If 
not,  the  case  amounts  to  no  more  than  that  of  Pa/ton  v.  Robart 
(6),where  a  varnish  house  of  wood  whichhad  been  erected  on  a 
brick  foundation  by  the  tenants/or  thepurpose  of  carrying  on  his 
trade,  was  removed  by  him.  But  it  did  not  appear  there  that 
the  foundation  was  removed,  but  only  the  superstructure  of 
wood,  which  had  been  brought  by  the  tenant  from  another  place, 
where  he  had  before  carried  on  his  business.  Lord  Kenyan 
indeed  there  laid  stress  on  the  instances  of  gardeners  and  nur- 
serymen in  the  neighbourhood  of  the  metropolis  erecting 
green-houses,  &LC.  which  he  considered  that  they  would  be  at 
liberty  to  remove.'  Whether  that  be  done  under  particular  a- 
greements  or  not  does  not  appear :  but  supposing  the  law  would 
imply  an  exception  in  favour  of  tenants  of  that  description,  it 
would  only  be  upon  the  ground  of  considering  them  as  car- 
rying on  a  species  of  trade ;  the  very  nature  of  their  occupa- 
tion and  of  the  letting  being  to  enable  them  to  disannex  even 
trees  from  the  land(r).  But  none  of  the  cases  have  gone  the 
length  now  contended  for;  and  the  very  grounds  on  which  ex- 
ceptions have  been  made  from  the  general  rule  preclude  the 
present  case.  Erections  of  this  sort  are  not  in  their  nature 
temporary  nor  moveable,  but  are  calculated  solely  for  the  en- 
j  oyment  of  the  land :  the  expence  of  erecting  them  is  great,  and 
their  value  is  grea.t  on  the  spot,  but  of  trifling  consideration 
when  removed :  the  injury  of  their  removal  therefore  is  much 
greater  to  the  landlord  than  the  benefit  of  the  materials  when 
removed  are  to  the  tenant.  If  the  exception  were  extended  to 
buildings  erected  for  the  purposes  of  agriculture,  it  would  be 
as  extensive  as  the  rule  itself,  and  would  therefore  destroy  it- 
The  sole  object  of  such  erections  is  for  the  purpose  of  enjoy  ino- 

(a)  Vide  po.s/f.  what  account  was  given  of  this  case  in  the  ar°-u- 
merits  of  the  defendant's  counsel. 

(b)  Ante,  2  vol.  88. 

(c)  Lawrence  J.  on  the  first  argument  intimated,  that  if  ground 
were  let  expressly  for  nursery  ground,  itmightbe  considered  as  im- 
plied in  the  terms  of  the  contract  that  it  was  to  be  used  for  takino-  up 
young  trees,  &c.  as  is  usual  in  such  cases.     But  he  expressed  a  wish 
to  be  informed  of  the  usual  terms  of  the  leases  under  which   such 
grounds  were  holden  in  the  neighbourhood  of  the  metropolis 

VOL.  III.  D  the 
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the  produce  of  the  land  ;  the  laud  therefore  is  the  principal, 
arid  the  buildings  the  nccctsori/  io  the  land.  This  distinguishes 
jt  essentially  from  buildings  erected  for  engines  ormachinery 
uset^  *n  tra(^e'  wnere  tae  pei'xwHil  duttlcl  is  the  principal.  Mo 
other  Hue  than  this  can  be  drawn  without  overthrowing  all 
the  authorities. 

For  the  defendant  it  was  contended  that  the  old  rule  of  law 
had  been  gradually  relaxed  between  landlord  and  tenant, 
though  not  so  much  between  tenant  for  life  and  remainderman, 

O 

or  between  heir  and  executor.  The  objecthasbeento  encour- 
age tenants  to  lay  out  their  money  in  the  improvement  of  the 
premises,  and  in  making  their  industry  as  productive  as  possi- 
ble, which  is  for  the  benefit  of  the  state  as  well  as  the  individuals 
and  applies  at  least  as  strongly  to  tenants,  in  husbandry  as  in 
trade.  Agriculture  in  the  improved  state  in  which  it  is  npvv 
carried  on  is  in  itself  a  trade  ;  it  requires  a  much  larger  capital 
thau  formerly,  and  the  use  of  more  expensive  implements  and 
machinery.  Without  the  aid  of  modern  improvements,  the 
land  cannot  be  made  so  productive  as  it  otherwise  maybe,  nor 
[  47  ]  the  produce  so  well  preserved  and  brought  to  market.  Bat 
unless  the  tenant  is  entitled  to  take  away  with  him  at  the 
end  of  his  term,  or  have  a  compensation  in  value  for  build" 
Jill's  like  thf-se  in  question  erected  in  such  a  manner  as  to  be 
capable  of  being  removed  at  pleasure  and  set  up  on  any 
other  farm,  he  will  not  be  at  the  exp^nce  of  erecting  them  at 
all  :  and  therefore  though  he,  and  through  him  the  public, 
will  .suli'.T,  yet  the  landh.'id  will  not  be  the  better  for  the 
liii'ht  which  he  now  claims.  This  is  no  question  whether 
permanent  additions  or  improvements  made  by  a  tenant  to 
the  old  dwelling-house  or  out-buildings,  or  even  new  ones 
of  that  sort  erected  by  him  for  his  personal  accommodation, 
are  to  be  removed  at  the  end  of  the  term;  for  not  even  persons 
n";uing  premises  for  the  purpose  of  cm  rymg  on  trades  have  any 
such  privilege  :  but  whether  buildings  soerected  for  the  sole 
purpose  and  convenience  of  carrying  on  the,  farm,  that  is,  of 
t  ;miingto  the  best,  accountthe  capital  and  industry  ofthe  far- 
mer in  his  trade  orbusinessmaynot  be  removed  by  him.  The 
materials  of  which  the  buildings  are  composed  cannot  varv  the 
law,but  the  objects  and  interests  of  the  persons  concerned.  If  in 
the  case  of  Dtanv.  Al'niicu  (a)  the  tenant  WHS  entitled  to  re- 
move the  buildings  calli-d  I)utckbari'i$,ih.esi\me  rule  will  ap- 

(//)  3  Etpin.  Xi.  Fri.  Cas.  11.  and  M.S. 

r]y 


IN  THE  FORTY-THIRD  YEAR  OF  GEORGE  III.  47 

plv  to  thebuildings  in  question,  which  are  as  much  calculated  1802. 
for  removal.  For  in  that  case  (as  appears  from  the  MS.  note  of 
one  of  the  counsel  in  the  cause), the  sheds  erected  "  hud  a 
"  foundation  of  brick  in  the  ground, and  uprights  fixed  in  and  MAW. 
"  rising  from  the  brick  work, and  supporting  the  roof,  which 
''  was  composed  of  tiles,and  the  sides  open,"  as  in  the  present 
case.  If  the  exception  be  confined  to  erections  for  the  benefit 
of  trade, Lord  Ke?tuo>i  in  that  case  considered  the  Dutch  btt-rns 
as  coming  within  that  description.  This  is  consonant  to  the  [  48  ] 
opinion  delivered  by  the  same  learned  Judge  in  Pent  on,  v- 
Robarf  (a).  It  is  true  that  was  the  case  of  a  varnish  house; 
but  it  is  clear  that  his  Lordship's  opinion  was  founded  on  tfce 
extension  of  the  exception  in  the  case  of  landlord  and  tenant 
generally  ;  for  the  instances  put  by  him  in  illustration  of  his 
opinion  are  cases  of  gardeners  and  nurserymen  whose  profits 
are  derived  out  of  the  immediate  produce  of  the  land  ;  and  the 
buildings  now  in  question  are  no  more  annexed  tothe  soil  than 
the  varnish  house  there  was,  which  was  on  a  foundation  of 
brick,  or  than  the  hot-houses  and  green-houses  of  the  persons 
alluded  to.  But  the  argvur-ent  does  not  rest  alone  on  very 
modern  cases,  but  is  strongly  supported  by  the  decisions  ot 
Lord  llardwiclte  in  the  cases  of  Laivlon  v.  La-idon  (/;),  and 
Lord  'Dudley  v.  Lord  Wurd  («•).  There,  even  as  between  te- 
nants for  life  or  in  tail  and  the  remaindermen, the  executors  of 
the  former  were  holden  entitled  to  the  fire  engines  of  collieries  ; 
buildings  which  must  in  their  very  naturebe  annexed  to  the  soil, 
and  without  which  the  profits  of  the  land,  viz.  the  coal,  could 
not  be  taken.  Those  were  indeed  said  to  be  mired  cases  be- 
tween taking  the  profit  of  land  and  carrying  on  a  trade,  but 
wherefore  mixed  does  not  so  plainly  appear.  So  the  case  of 
the  cyder-mill  is  directly  in  point:  that  is  as  essential  to  the 
enjoyment  of  the  landin  that  particular  species  of  produce  out 
of  which  the  cyder  is  to  be  made,  as  barns  and  other  buildings 
are  to  the  enjoyment  of  arable,  or  bfast  houses  ofpasture  land. 
That  case  was  much  stronger  than  what  is  now  contended  for  • 
the  question  arising  there  between  the  heir  and  executor, 
where  it  may  be  admitted  that  the  old  rule  has  prevailed 
much  stricter.  All  the  cases  therefore  in  the  books  between  r  49  i 
persons  standing  in  that  relation  may  well  be  laid  out  of  the 
question,as  they  turn  upon  the  presumed  intention  of  the  an- 

(i)  Ante,1?,  vol.  88.  (J>)  H  Atk.  13.  (c)  Amcl.  113. 
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1802.         cestor  or  testator  in  favour  of  the  heir,  that  the  inheritance 
should  descend  to  him  entire  and  undefaced.  But  the  case  of 
ELWES        Culling  v.  Tufnal  (a),  before  Lord  Ch.  J.  Treln/,  which  is  in 
a£ai'  point,  was  between  landlord  and  tenant.     That  was  the  case 

of  a  barn  removed  by  the  tenant :  and  though  the  foundations 
were  not  dug  into  the  ground,  yet  its  very  weight  must  have 
sunk  it  in  some  measure  below  the  surface  of  the  soil.  It  is 
true  that  case  was  put  by  him  on  the  ground  of  the  custom  of 
the  country  ;  but  BullerS.,  inciting  it,  observes  that  now, 
without  any  custom,  it  would  be  determined  in  favour  of  the 
tenant  without  any  difficulty  ;  for  that  the  old  rule  had  been 
relaxed  as  between  landlord  and  tenant,  &c.  though  still  pre- 
served as  between  heir  and  executor.  No  distinction  is  there 
hinted  at  between  trade  and  agriculture.  In  Filzherbert  v. 
Shaw  (b),  the  question,  it  is  true,  turned  at  last  on  the  agree- 
ment ;  but  Gould  J.  was  decidedly  of  opinion  at  the  trial,  that 
if  the  tenant  had  removed  the  buildings  during  the  term  he 
would  have  been  justified  in  so  doing;  and  there  some  of  the 
things  removed  were  a  shed  built  on  brick  work,  and  some  posts 
and  rails  erected  by  the  tenant,  all  which  must  have  been  let 
into  the  ground,  and  were  adapted  to  purposes  of  agriculture. 
Upon  the  whole,  they  contended  that  the  only  line  to  be  drawn 
from  all  the  books  was,  that  whatever  buildings  were  erected 
by  a  tenant  (be  the  materials  what  they  may, or  however  placed 
in  or  upon  the  ground),forthe  immediate  purposes  of  his  trade, 
or  for  the  more  advantageous  taking  or  improving  the  profits 
of  his  farm,  he  may  remove  them  again,  provided  he  leave  the 
r  £f»  1  Premiseson  his  quitting  as  he  found  them.  According  to  this 
rule,  no  injury  could  ensue  to  the  landlord,  whose  property 
would,  on  the  contrary,  be  eventually  benefited  by  the  better 
cultivation  of  it,  while  the  public  would  derive  an  immediate 
advantage  from  the  encouragement  afforded  to  the  capital  and 
industry  of  the  tenant. 

Cur.  adv.  vult. 

Lord  ELLEN  BOROUGH  C.J.  now  delivered  the  opinion  of  the 
Court.  This  was  an  action  upon  the  case  in  the  nature  of  waste 
by  a  landlord  ,the  reversioner  in  fee, against  his  late  tenant  who 
had  held  under  a  term  for  21  years  a  farm  consisting  of  a  mes- 
Kuagf:,and  lands, out-houses,  and  barns, &c.  thereto  belonging, 
and  who,as  the  case  reserved  stated,during  the  term  and  about 

(a)  Bull.  N.  P.  34.  (b)  1  H.  JBlac.  258. 

15  years 


IN  THE  FORTY-THIRD  YEAR  OF  GEORGE  III.  50 

15  years  before  its  expiration,  erected  at  his  own  expence  a         1802. 
beast-house,  carpenter's  shop,  a.  fuel-house,  a  cart-house,  a  pump-  ~ 

house,  and  fold  yard.  The  buildings  were  of  brick  and  mortar,  agamst 
and  tiled,  and  the  foundations  of  them  were  about  a  foot  and  a  MAW. 
half  deep  in  the  ground.  The  carpenter's  shop-was  closedin,and 
the  other  b'uildings  were  open  to  the  front  and  supported  by  brick 
pillars.  The  fold  yard  wall  was  of  brick  and  mortar,  audits  foun- 
dation wan  in  the  ground.  The  defendant  previous  to  the  expi- 
ration of  his  lease  pulled  down  the  erections,dug  up  the  found- 
ations, and  carried  away  the  materials;  leaving  the  premises  in 
the  same  state  as  when  he  entered  upon  them .  The  case  further  stat- 
ed, that  these  erections  were  necessary  and convenient 'for the  oc- 
cupation of  the  farm,  which  could  not  be  well  managed  without 
them.  And  the  question  for  the  opinion  of  the  Court  was, Whe- 
ther the  defendant  had  a  right  to  take  away  these  erections? 
Upon  a  full  consideration  of  all  the  cases  cited  upon  this  and 
the  former  argument, which  are  indeed  nearly  all  thatthebooks 
afford  materially  relative  to  the  subject,  we  are  all  of  opinion 
that  the  defendant  had  not  a  right  to  take  away  these  erections. 
Questions  respecting  the  right  to  what  are  ordinarily  called 
fixtures,  principally  arise  between  three  classes  of  persons; 
1st,  Between  different  descriptions  of  representatives  of  the 
same  owner  of  the  inheritance;  viz.  between  his  heir  and  ex- 
ecutor. In  this  first  case,  i.  e.  as  between  heir  and  executor, 
the  rule  obtains  with  the  most  rigour  in  favour  of  the  inheri- 
tance,and  against  the  right  to  disannex  therefrom,  and  to  con- 
sider as  a  personal  chattel,  any  thing  which  has  been  affixed 
thereto.  2dly,  Between  the  executors  of  tenant  for  life  or  in 
tail,  and  the  remainderman  or  reversioner;  in  which  case  the 
right  to  fixtures  is  considered  more  favourably  for  executors 
than  in  the  preceding  case  between  heir  and  executor.  The 
3d  case,  and  that  in  which  the  greatest  latitude  and  indul- 

O 

gence  has  always  been  allowed  in  favour  of  the  claim  to  having 
any  particular  articles  considered  as  personal  chattels  as 
against  the  claim  in  respect  of  freehold  or  inheritance,  is 
the  case  between  landlord  and  tenant. 

But  the  general  rule  on  this  subject  is  that  which  obtains  in 
the  first-mentioned  case,  i.e.  between  heir  and  executor ;  and 
that  rule(as  found  in  the  Year-book  17  E.  2.  p.  518.,  and  laid 
down  at  the  close  of  Herlakenden's  case,  4Co.64.,in  Co.Litt.5'3., 
in  Cooke  v.  Humphrey  Moore  177.,  and  hi  Lord  Darby  v.  As- 
(/uith,  Hob.  234.,  in  the  part  cited  by  my  Brother  Vaugliun, 
a.nd  in  other  cases ;  is  that  where  a  lessee,  having  anneied  any 
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1802.         thing  to  the  freehold  during  his  term,  afterwards  takes  it  away, 
„    |  itiswaste.  But  this  rule  at  a  very  early  period  had  several  ex- 

aoainst  ceptions  attempted  to  be  engrafted  upon  it,  and  which  *were 
MAW.  at  last  effectually  engrafted  upon  it?  in  favour  of  trade  and  of 
*  T  52  ]  those  vessels  and  utensils  which  are  immediately  subservient 
to  the  purposes  of  trade.  In  the  Year-book  42  £.3.  6.  the 
right  of  the  tenant  to  remove  a  furnace  erected  by  him  during 
his  term  is  doubted  and  adjourned.  In  the  Year-book  of  the 
20  //.  7. 13.  a.  &  b.  which  was  the  case  of  trespass  against  ex- 
ecutors for  removing  a  furnace  fixed  with  mortar  by  their  tes- 
tator and  annexed  to  the  freehold,  and  which  was  h olden  to 
be  wrongfully  done,  it  is  laid  down,  that  "  if  a  lessee  for  years 
"  make  a  furnace  for  his  advantage,  or  a  dyer  make  his  vats 
"  or  vessels  to  occupy  his  occupation  during  his  term,  he  may  re- 
"  mow  them :  but  if  he  suffer  them  to  be  Jiied  to  the  earth  after 
"  the  term,  then  they  belong  lo  the  lexwr.  And  so  of  a  baker. 
"  And  it  is  not  waste  to  remove  such  things  within  the  term 
"  by  some  :  and  this  shall  be  against  the  opinions  aforesaid.'' 
But  the  rule  in  this  extent  in  favour  of  tenants  is  doubted  af- 
terwards in2i  //.  7.27.,  and  narrowed  there,  by  allowing  that 
the  lessee  for  years  could  only  remove,  within  the  term, things 
fixed  to  the  ground,  and  not  to  the  walls,  of  the  principal  build- 
ing. However  in  process  of  time  the  rule  in  favour  of  the 
right  in  the  tenant  to  remove  utensils  set  up  in  relation  to  trade 
became  fully  established:  and  accordingly,  we  find  Lord 
Holt,  in  Poole's  case,  Sa/k.  368.,  laying  down,  (in  the  instance 
of  a  soap-boiler,  an  under-tenant,  whose  vats,  coppers,  &r. 
fixed  had  been  taken  in  execution,  and  on  which  account  the 
first  lessee  had  brought  an  action  against  the  sheriff',)  that 
during  the  term  the  soap-boiler  might  well  remove  the  vats  he  set 
up  in  relation  to  trade;  and  that  he  might  do  it  by  the 
common  law,  and  not  by  virtue  of  any  special  custom, 
in  favour  of  trade,  and  to  encourage  industry ;  but  that  after 
the  term  they  became  a  gift  in  law  to  him  in  reversion, 
[  53  ]  and  were  not  removeable.  He  adds,  that  there  was  a  differ- 
ence between  what  the  soap-boiler  did  to  earn/  on.  his  trade, 
and  what  he  did  to  complete  his  house,  as  hearths  and  chimney 
pieces,  which  he  held  not  removeable.  The  indulgence  in  fa- 
votir  of  the  tenant  for  years  during  the  term  has  been  since 
carried  still  further,  and  he  has  been  allowed  to  carry  away 
matters  of  ornament,  as  ornamental  marble  chimney-pieces, 
pior  glasses,  hangings,  wainscot  fixed  only  by  screws,  and  the 
like.  Beckv.  Rebow,\P.Wms,M.  E.iparte  Quincey,  \AtkAll  . 

and 
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and  Lawton  v.  Law  ton,  3  Atk.  13.     But  no  adjudged  case  has        1 802. 
yet  gone  the  length   of  establishing  that  buildings  subser-       j~rs 
vient  to  purposes  of  agriculture, "as  distinguished  from  those       agains 
of  trade,  have  been  removeable  by  an  executor  of  tenant  for        MAW. 
life,  nor  by  the  tenant  himself  who  built  them  during  his  term. 
In  deciding  whether  a  particular  fixe,d  instrument,machine, 
or  even  building  should  be  considered  as  removeable  by  the 
executor,  as  between  him  and  the  heir,  the  Court,  in  the  three 
principal  cases  on  this  subject,  (viz.  Laicton  v.  Laicton,  3  Atk. 
13.  which  was  the  case  of  a  fire  engine  to  work  a  colliery  erected 
by  tenant  for  life:  Lord  Dudley  and  Lord  Ward,  Ambler  1 13., 
which  was  also  the  case  of  afire  engine  to  work  a  colliery,  erect- 
ed bv  tenant  for  life  :  (these  two  cases  before  Lord  Hardwlcke. :) 
and  Lawton,  executory.  Salmon,  E.  22  G.3.  1  //.  Blue.  259. 
in  notis,  before  Lord  Mansfield:  which  was  the  case  of  salt  pans, 
and  which  came  on  in  the  shape  of  an  action  of  trover  brought 
for  the  saltpans  by  the  executor  against  the  tenant  of  the  heir 
at  law;)  the  Court  may  be  considered  as  having  decided  main- 
ly on  this  ground,  that  where  the  fixed  instrument,  engine,  or 
utensil  (and  the  building  covering  the  same  falls  within  the 
same  principle),  was  an  accessory  to  a  matter  of  a  person- 
al nature,  that  it  should  be  itself  considered  as  personalty.      [  54  ] 
The  fire  engine,  in  the  cases  in  3  A' /e.  and  Ambler,  WAS  an  ac- 
cessory to  the  carrying  on  the  trade  of  getting  and  vending 
coals  ;  a  matter  of  a  personal  nature.  Lord  IJardwicke  says  in 
the  case  in  Ambler,  "  A  colliery  is  not  only  an  enjoyment  of 
the  estate,  but  in  part  carrying  on  a  trade."     And  in  the  case  in 
3  Atk.  he  says,  "One  reason  that  weighs  with  me  is  its  being 
a  mixed  case,  between  enjoying  the  profits  of  the  lands,  and 
carrying  on  a  species  of  trade;  and  considering  it  in  this  Ugh:, 
it  comes  very  near  the  instances  in  brew-houses,  fyc.  of  furnaces 
and  coppers."    Upon  the  same  principle,  Lord  Ch.  B.  Comi/itt 
may  be  considered  as  having  decided  the  case  of  the  cydc  r-tiuii; 
i.  e.  as  a  mixed  case  between  enjoying  iheprojits  of  the  land -and 
carrying  on  a  species  of  trade;  and  us  considering  the  cyder- 
mi  lias  properly  an  accessory  to  the  trade  of  making  cyder. 

In  the  case  of  the  salt  pans,  Lord  Mansfield  does  not  seera 
to  have  considered  them  as  accessory  to  the  carrying  on  a 
trade;  but  as  merely  the  means  of  enjoying  the  benefit  of 
the  inheritance.  He  says,  "  the  sal/  spring  /.<  a  valuable  itt/n  /i- 
"  tance,  but  no  profit  arises  from  it  unless  there  be  a  salt  work; 
"  which  consists  of  a  building,  &;c.  for  the  purpose  of  con- 
"  taining  the  pans,  &c.  whi^h  are  fixed  to  the  ground.  The 
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1 802.         "  inheritance  cannot  be  enjoyed  without  them.   They  are  accessaries 
"necessary  to  the  enjoyment  of  the  principal.     The  owner  erected 
M;  KS        "  them  for  the  benefit  of  the  inheritance:'    Upon  this  principle 
Tllw.         ne  considered  them  as  belonging  to  the  heir, as  parcel  of  the 
inheritance,  for  the  enjoyment  of  which  they  were  made,  and 
not  as  belonirino-to  the  executor,as  the  means  or  instrument  of 
carrying  on  a  trade.   If,ho\vever,he  had  even  considered  them 
r   .35  -I    as -belonging  to  the  executor,  as  utensils  of  trade,  or  as  be- 
ing removeable  by  the  tenant,  on  the  ground  of  their  being- 
such  utensils  of  trade  ;  still  it  would  not  have  affected   the 
question  now  before  the  Court,  which  is  the  right  of  a  tenant 
for  mere  agricultural  purposes  to  remove  buildings  fixed  to  the 
freehold,  which  were  constructed   by  him   for  the  ordinary 
purposes  of  husbandry,  and   connected  with  no  description 
of  trade  whatsoever:  and  to  which  description  of  buildings 
no  case  (except  the  Nisi  Prius   case  of  Dean  v.  Allally,  be- 
fore Lord  Kent/on,  and  which  did  not  undergo  the  subsequent 
review  of  himself  and   the  rest  of  the  Court,),  has   yet  ex- 
tended the  indulgence  allowed  to  tenants  in  respect  to  build- 
ings for  the  purposes  of  trade.    Jn  the  case  in  Butler's  Ivisi 
Prius,34.of  Culling  v.  Tiijfnell, before  Ch.  J.Trebi/,  at  TsisiPri- 
us.he  is  stated  to  have  holden  that  the  tenant  who  had  erected 
a  barn  upon  the  premises,  and  put  it  upon  pat/ens  and  blocks 
of  timber  lying  upon  the  ground,  but  notjixed  in  or  to  the,  ground, 
might  by  the  custom  of  the  country  take  them  away  at  the 
end  of  his  term.  To  be  sure  he  might,  and  that  without  any 
custom;  for  the  terms    of  the  statement  exclude  them  from 
being  considered  as  fixture* ;    "  they  were   notjixed  in  or  to 
"  the  groiind."  In  the.  case  of  Fitzh.erbert  v.  Shaiv,  1  //.  Blac. 
258.,  we  have  only  the  opinion  of  a  very  learned  Judge  in- 
deed, Mr.  Justice  (jou/d,  of  what  would  hare  been  the  right 
of  the  tenant,  as  to  the  taking  away  a  shed  built  on  brick  -work, 
and  some  posts  and  rails  which  he  had  erected,  if  the  tenant 
had  done  so  during  the  term:  but  as  the  term  was  put  an  end 
to  by  a  new  contract,  the  question  what  the  tenant  could  have 
done  in  virtue  of  his  right  under  the  old  term,  if  it  had  con- 
tinued, could  never  have  come  judicially  before  him  at  ]Sisi 
Prius  :  and  when  that  question  was  offered  to  be  argued  in  the 
I   £fj  ~i   court  above,  the  counsel  were  stopped,  as  the  question   was 
excluded  by  the  new  agreement.  As  to  the  case  ot'Pentonv. 
Jiobart,  '2  Hast  8S.,   it  \\;is  the  case  of  a.  varnish  house,  with  a 
brick  foundation  let  into  the  ground,  of  which  the  irood  irork 
had  been  removed  from  another  place,  where  the  defendant  had 

carried 
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carried  on  his  trade  with  it.  It  was  a  building  for  the  purpose        1802. 
of  trade;  and  the  tenant  was  entitled  to  the  same  indulgence 
in  that  case,  which,  in  the  cases  already  considered,  had  been       EL  WES 
.allowed  to  other  buildings  for  the  purposes  of  trade ;  as  fur-       against 
naces,  vats,  coppers,  engines,  and  the  like.  And  though  Lord       MAW. 
Kenyan,  after  putting  the  case  upon  the  ground  of  the  lean- 
ing which  obtains  in  modern  times  in  favour  of  the  interests  of 

j 

trade;  upon  which  ground  it   might  be  properly  supported  ; 
goes  further,   and  extends  the  indulgence  of  the  law  to  the 
erection  ofgreen-houses  and  hot-houses  by  nurserymen,  and 
indeed  by  implication  to  buildings  by  all  other  tenants  of  land ; 
there  certainly  exists  no  decided  case,  and,  I  believe,  no  re- 
cognized  opinion  or  practice    on  either  side  of  Westminster 
Hall,  to  warrant  such  an  extension.  The  Nisi  Prius    case  of 
Dean  v.  Allally  (reported  in  Mr.  Woodf all's  book,  p.  207.  and 
Mr.  Espinasse's,2  vol.  1 1 .)  is  a  case  of  the  erection  and  removal 
by  the  tenant  of  two  sheds,  called  Dutch  barns,  which  were,  I 
will  assume,  unquestionably  fixtures.  Lord  Kenyan  says,  "the 
"  law  will  make  the  most  favourable  construction  for  the  ten- 
"  ant,  where  he  has  made  necessary  and  useful  erections,for  the 
"  benefit  of  his  trade  or  manufacture,  and  which  enable  him  to 
"  carry  it  on  with  more  advantage.  It  has  been  so  holden  in 
"the  case  of  cyder-mills,  and  other  cases; and  I   shall   not 
"narrow  the  law,  but  hold  erections  of  this  sort  made  for  the 
"  benefit  of  trade,  or  constructed  as  the  present,  to  be  removea- 
"  ble  at  the  end  of  the  term."  Lord  Kenyan   here   uniformly 
mentions  the  benefit  of  trade,  as  if  it  were  a  building  subservi-   r  57  i 
ent  to  some  purposes  of  trade  ;  and  never  mentions  agricul- 
ture, for  the  purposes  of  which  it  was  erected.  He  certainly 
seems,  however,  to  have  thought  that  buildings  erected  by  te- 
nants for  the  purposes  of  fanning,  were,  or  rather  ought  to  be, 
governed  by  the  same  rules  which  had  been  so  long  judicially 
holden  to  apply  in  the  case  of  buildings  for  the  purposes  of 
trade.  But  the  case  of  buildings  for  trade  has  been  always  put 
and  recognized  as  a  known,  allowed,  exception  from  the  general 
•  rule,  which  obtains  as  to  other  buildings;  and  the  circum- 
stance of  its  being  so  treated  and  considered  establishes  the 
existence  of  the  general  rule  to  which  it  is  considered  as  an  ex- 
ception. To  hold  otherwise,  and  to  extend  the  rule  in  favour 
of  tenants  in  the  latitude  contended  for  by  the  defendant, 
would  be,  as  appears  to  me,  to  introduce  a  dangerous  innova- 
tion, into  the. relative. state  of  rights  and  interests  holden 
to  subsist  between  landlords  and  tenants.     But  its  danger 

or 
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1802.         or  probable  mischief  is  not  so  properly  a  consideration  for  a 

court  of  law,  as  whether  the  adoption  of  such  a  doctrine 

ELWKS        would  be  an  innovation  at  all:  and,  being  of  opinion  that  it 

aftainxt       would  be  so,  and  contrary  to  the  uniform  current  of  legal  au- 

MAW.       thorities  on  the  subject,  we  feel  ourselves,  in  conformity  to, 

and  in  support  of  those  authorities,  obliged  to  pronounce 

that  the  defendant  had  no  right  to  take  away  the  erections 

stated  and  described  in  this  case. 

Postea  to  the  plaintiff. 


[  58  ] 
Monday,  X}ie  Kixc;  against  CLA  YTON. 

Nov.  15th. 

Every  rea-  -•-  V*  ®  Justices  of  the  Peace  for  the  west  riding  of  T'o/'Aynade 

sonable  hi-  an  order  of  bastardy,entitled  "The  order  of  A.  B.  and  C. 

tendment  jy   j.]ie  Justices,  &c.  made  at,  &c.  concerning  a  female  bas- 

willbe  made  d    hild  lat,    bom  in  the  township   of  p  of  the  body  of 

in  favour  of  *    „        .  . 

an  order  of  MaryLole,  single  woman,  since  deceased:    reciting  that  where- 

justices.  as  it  had  appeared  to  them,the  said  Justices, as  well  upon  the 

Therefore  complaint  of  the   churchwardens,  &c.   of  the   township  of 

where  an  or-  J)W  iu  the  saia  vjdino-,  as  upon  oath  of  R.  T.  of  R,  &c. 
derolbastar--  ,,  .  *--  r. 

dy  recitinf  that,  the  said  Mart/  Lolc,  about  six  weeks  ago  then  last  past, 

that  it   had   was  delivered  of  a  female  bastard  child,  in  the  said  town- 
apppared  to    snjp  of  7JM  and  that  the  said  bastard  child  was  then  charge- 
able to  the  said  township, and  likelv  so  to  continue;  and  fur- 
on  the  oath  l. 
of  R.  T..        ther,  that  upon  the  examination  ol  the  said  Man/  Lole,  taken 

that  the  said   upon  oath  before  (A.  B.  another  Justice  of  Peace),  dated  the 

Mary  Cole     }  \(/,  Of  Mat/  last  past,  in  the  presence  of  the  said  R.  T.,  the 

>.°     said  Maru  CVt'.upnn  her  oath,  charged  (/.  C.  of,  &c.  (the  de- 

T.I1C  title*    111 

which  she  fendant)  with  having  begotten  her  with  the  child  of  which 
was  named  she  was  then  pregnant ;  they  therefore,  tipon  the  examination 
as  Mary 

Cole  deceased)  was  delivered  of  a  bastard  child,  &c.  and  further  that  up&n  the 
examination  of  the  said  M.  C.  taken  on  oath,  &e.  dated,  &c.  in  the  presence  of 
the  said  R.  T.  the  said  M.  C.  upon  her  oath  charged  the  defendant 
with  being  the  father,  &c.  adjudged  that  therefore  upon  examination  of  the 
cause  and  circumstances  of  the  premises,  as  well  on  the  oath  of  the  said  M.  C. 
before  birth  so  taken  and  also  upon  the  oath  of  the  said  R.  T.  that  the  defendant 
was  the  father,  and  that  he  should  pay  so  much,  &e.  The  Court  will  intend  (es- 
pecially after  appeal  confirming  the  order)  that  M.  C.  was  dead  at  the  time  of 
the  order  made,  and  that  her  examination  on  oath  before  taken  in  writing  under 
the  stat.  6  G.  2.  c.  31.  was  verified  on  the  oath  of  R.  T.  before  the  magistrates 
making  the  order,  which  examination  is  sufficient  after  the  death  of  the  mother 
to  warrant  a  subsequent  order  of  filiation. 

of 
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of  the  cause  and  circumstances  of  the  premises,  as  well  upon 
the  oath  of  the  said  Mary  Cole,  before  birth,  so  taken  as 
aforesaid,  and  also  upon  the  oath  of  the  said  11.  T.,  did 
thereby  adjudge  the  said  defendant  to  be  the  reputed  father 
of  the  said  bastard  child :  and  ordered  him  to  pay  certain 
sums  as  such  towards  the  relief  of  the  township, &c.  given  un- 
der their  hands  and  seals, &c.  (dated  the  14th  of  October  1801.) 
The  original  order  was  confirmed,  on  appeal,  by  the  quarter 
sessions  :  and  both  orders  being  removed  into  this  court  by 
certiorari,  a  rule  was  granted  in  the  last  term  to  shew  cause 
why  they,  should  not  be  quashed  for  insufficiency;  1.  be- 
cause it  is  not  shewn  that  the  defendant  was  summoned  to 
appear  before  the  magistrates  to  answer  the  complaint,  nor 
(which  might  have  cured  the  want  of  summons),  that  he  had 
in  fact  appeared  (a).  2.  Because  the  original  order  was  made 
upon  illegal  evidence. 

Vaughan  Serjt.  now  shewed  cause.  As  to  the  first  obiec- 
tion  :  the  rule  is,  that  every  thing  is  to  be  intended  in  favour 
of  an  order,  though  not  in  favour  of  a  conviction  :  and  therefore 
the  Court  will  intend  that  the  defendant  was  summoned,  as 
nothing  appears  to  the  contrary :  as  in  li.  v.  Clegg  (b),  on  an  or- 
der of  bastardy ;  R  •  v.  Austin  (c),  on  an  order  for  suppressing  an 
alehouse  ;  and  R.  v.  Venables  (a7), on  an  order  of  commitment  for 
continuing  to  sell  ale  after  such  an  order  of  suppression:  and  the 
rule  is  laid  down  generally  by  Butler  J.  in  R.  v.  The,  Underta- 
ken of  the  Air  and  Calder  Navigation  CeJ,andby  Lord  Keni/on, 
in  R.  v.  The  Guardians,  &;c.  of  Chichester  (f).  So  an  order  of  re- 
moval need  not  state  an  examination  or  summons  of  the  pau- 
per. R,  v.  Bagworth(g).  At  any  rate  the  second  order  must  be 
good,  which  is  stated  to  be  made  on  hearing  t/ic  appeal  of  t/ig 
party,  which  shews  that  he  must  have  been  present.  As  to  the 
second  objection;  the  woman  in  fact  died  in  labour  before  the 
order  of  filiation  was  made  out, but  after  her  examination  on 
oath.  Then  if  she  were  dead  at  the  time,  which  nin^t  be  in- 
tended, as  the  contrary  does  not  appear.  H.v.Rave)t$tone(Jt) 
is  in  point  to  shew  that  the  order  might  be  made  upon  such 
examination  taken  under  the  stut.  6  G.  2.  c .  31.  Then  in  the 
subsequent  part  of  the  order,whicli  is  stated  to  bs  made  "upon 

(a)  Vide  R.  v.  Stone,  ante,  ]  vol.  639. 

(6)  lStra.47.5.  8  Mod.  4.  S.  C.  (c)  S  Mod.  309. 

(rf)  1  Stra.  630.     1  Ld.  Ray.  140-3.  and  S-ilk.  181. 

(c)2  Term  Rep.  660.      (/)  3  Term  Rep.  496.     (j)   Cald.  179. 

(/O  5  Term  Rep.  373. 

"  the 


1802. 

The  Kivo 

fu/ainst 
CLAY  TOII. 
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"  the  examination  of  the  cause  and  circumstancesof  the  premises," 
and  "as  well  on  the  oath  of  the  said  M.  C.  before  birth,  so  taken 
"  as  aforesaid, and aho  upon  the  oath  of  the  said  R.  T., "the  words, 
"as  well  on  the  oath  of  the  said  A/.C.,"  £.c.  maybe  rejected  as 
surplusage  ;  and  the  order  will  properly  stand  on  the  rest  of 
the  evidence,  by  which  the  examination  referred  to  in  the 
preceding  part  will  appear  to  be  in  writing,  by  the  date  as- 
signed to  it,  and  the  rest  of  the  evidence  will  appear  to  have 
been  taken  on  oath  viva  voce  at  the  time. 

Erfikineond  (iibbx,  contra.  1.  All  the  precedents  for  such  or- 
ders-in  Burn'*  Justice  and  other  books,  state  the  summons  and 
appearance ;  and  the  cases  which  seem  to  consider  such  orders 
as  good  without  either  cannot  be  supported  on  principle.  An 
order  of  bastardy  is,  to  all  intents  and  purposes,  the  same  as  a 
conviction ;  it  fastens  on  the  party  an  offence  and  a  burthen- 
some  charge.  If  such  an  order  can  be  supported  merely  upon 
the  examination  of  tattses  and  circumstances,  without,  stating 
them, at  least  it  should  appear  that  the  causes  and  circumstances 
on  both  sides  were  heard.  But  2dly,  here  the  magistrates 
have  gone  on  to  state  upon  what  evidence  they  did  proceed, 
which  was  not  sufficient :  viz.  "upon  the  oath  of  M.  C'.  before 
birth  so  taken  :""  as  also  upon  the  oath  of  the  said  R.  7'.  "{As 
to  the  latter,  the  only  evidence  which  could  be  given  by  him 
was,  as  to  the  woman's  delivery,  and  the  charge  on  the  town- 
ship. The  material  fact  of  filiation  could  only  appear  by  the 
woman's  testimony, if  living;  or,  according  to  R.  v.  Ravenstone, 
by  her  examination  in  writing,  taken  under  the  statute,  if  dead. 
Now  it  no  where  appears  that  she  was  dead  at  the  time  of 
the  examination  on  which  the  order  was  made  ;  nor  if  dead, 
that  her  examination  had  been  so  taken  in  writing,  unless  by 
inference  from  what  is  stated  as  to  its  being  dated,  &c.  ;  nor, 
if  written,  that  it  was  proved  or  read  over  before  the  magis- 
trates when  the  order  was  made.  All  that  appears  is,  that 
t!h.:  order  was  made  upon  a  prior  examination  of  the  woman, 
who,  for  aught  appears,  was  living  at  the  time:and  it  rather 
seems,  if  any  evidence  at  all  were  given  of  it  at  the  time, 
it  was  by  the  parol  testimony  of  R.  '/'. 

Lord  KM.  F.N  no  ROUGH  Ch.J.  The  law  has  been  settled  by 
so  stroii'.!;  a  series  ofdecisions  from  the  time  of  Lord  llo/l  down 
to  a  very  recent  pcriud  that  every  intendment  shall  be  made  in 
favour  ot'an  order  of  justices, that  we  must  see  whether, by  any 
intendment  v\  Inch  cnn  be  made, the  present  order  can  be  sup- 
ported. Now  it  is  not  a  very  forced  intendment, that  the  ex- 
amination 
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amination  of  Man/  Cole,,  which  is  described  as  bearing  date,  the         1  802. 
1  1th  of  May,  &c.  was  in  writing;  for  it  must  be  something  on 
which  a  date  could  be  impressed.  Then  it  must  also  have  been 
produced  to  those  who  so  describe  it.  Nor  does  it  necessarily    CLVY'TON- 
appear  that  only  the  fact  of  the  examination  of  M.  C.was  testi- 
fied by  JR.  T.  the  witness  examined  ;  for  the  order  goes  on,"  and   . 
"further,"  &c.  by  which  must  be  understood  that  itfurtherap- 
pearedto  the  justices,  that  upon  the  examination  of  the  said 
M.  C.  taken  on  oath,  &,c.  in  the  presence  of  JR.  T^she  charged 
the  defendant  with  being  the  father,  &c.     Then  it   is  not  a 
strained  inference  to  make,  that  the.  original  examination  from 
whence  this  appeared  to  the  justices,  was  produced  and  verifi-     r  (J2  ] 
ed  upon  the  oath  of  R.  T.     Besides,  this  is  a  case  after  ap- 
peal to  the  sessions,  were  it   must  be  taken  that  these  ob- 
jections, if  founded  in   fact,  would    have   been  proved  and 
admitted,  and  that  if  either  not  made,  or  made  and  over-ru- 
led, they  were  without  foundation  in  fact.     Then  if  the  wo- 
man  were  dead,  the  proceeding  on  her  examination  after- 
wards is  fully  warranted  by  the  case  of  R.   v.  Ravenstone. 
As  to  the  other  point,  of  the  want  of  summons,  the  form  of 
the  order  would  have  been  better  if  it  had  followed  the  pre- 
cedents ;  but  the  cases  cited  sanction  the  omission. 

The  other  Judges  declared  themselves  of  the  same  opini- 
on; and  Lawrence  J.  added,  that  as  to  the  objection,  that  it 
did  not  appear  that  the  woman  was  dead,  the  contrary  must 
be  intended  ;  for  the  title  of  the  order  described  Mary  Co/e 
as  beino-  deceased,  and  she  was  mentioned  in  the  body  of  it 

O  v 

as  the  said  M.  C.  which  refers  to  the  woman  said  in  the  title 

of  it  to  be  dead. 

Both  orders  confirmed. 


C2  CASES  IN  MICHAELMAS  TERM 
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T«  csday,  G  O  V  E  T  T  ClgaMSt  R  A  D  XI D  G  E ,  P  U  L  M  A  X ,  &  G I M  E  L  E  T  T  . 
Nov.  loth. 

r  ^in 

1  HE  declaration  stated  that  on,  &c.  at,  See.  the  defendants 

three  where-  ^a{^  t^e  ^oa(iing  of  a  certain  hogshead   of  the  plaintiff,  then 

in  the  plain-  and  there  containing  IGGOlb.  of  treacle  of  £100.  value,  in  and 

tiff  declared  upon  a  certain  cart,  for  a  certain  reasonable  reward,  to  be 

r    £i.)    -j 

'  -I  therefore  paid  by  the  plaintiff  to  the  defendants  Pidmau  and 

that /«e?/n ad  /••//,,         ->  ,-  *                •         i                      11                 i          t 

t,,p   j0,j(j:  ir  litntuieti,  and  tor  a  certain  other  reasonable   reward    to   be 

of  a    ho£s-  therefore  paid  by  the  plaintiff  to  the  defendant  Kadnidge;  yet 

head  of  the  the  defendants  then  and  there  so  carelessly,  negligently,  un- 

pluintin  s  skilfully, and  hnprovidently  behaved  and  conducted  thtm- 

for  a  certain  lvcs  jj   f  j     lo  dj       of  the  said  hogshead,  &c.  that  bv  reason 
reward  to  be 

paid  to  one  thereof  the  said  hogshead  was  then  and  there,  in  such  loading 

of  them,  find  thereof,  let  fall,  broke,  ond  damaged,  and  the  said  treacle  tut- 

»  certain  o-  maged  ar.d  lost  to  the  plaintiff.    To  this  the  defendants  plead- 

f  1        •  »*•        1 

ed  notguiitv;  and  at  the  trial  a  verdict,   was  found  for  the 

to  the  ether  ,..,?..                               .  . 

tv/o  md  th.it  ptemtin  against  Jttf«/««ge  with   damages,  and  tor  the  other 

the-  defend-  tv.o  defendants. 

,/>'is  so  rn  u;-  Tliis  mat!'.!!-  first  came  before  the  Court  in  Easter  term  last, 

'£       ,X,con"  upon  o.  motion  for  a.  ne\v  trial,  against  which  cause  \vasshewn 

uuctedtuem-  .,,...                                           '                    .        .     . 

--lvcs  in  the  in   ''""('/  ^"im  tollowjng;  but  the  court  then  intimating  that 

l';;tt'!in^,  &-?.  the  objection,  if  tray,  appeared  upon  the  record, it  was  agreed 

t'i.'tihehop,-s-  tluit  it  sliouid  be  discussed  upon  a  motion  in  arrest  of  judg- 

ne4(i  was  f,a-  ilienf-  rtn(|  a  rule  nisi  \vas  made  accordingly,  grounded  upon 

that"  the   >'' -t  !l!1  a-'er-'ec^ -incongruity  in  the  record;  the  declaration,  as  it 

of  the  action  Vt"!'-;  contended,  setting  out  a.johtt  contract,  for  the  breach  of 

wa-  the  tort,  \\hieh  all  the  defendants  wei'e  answerable  either  jointly  or 

ari(    not  tno  not  ai  aj| .  am{  t]ie  ;ul-Vt  by  tlieir  verdict  of  acquittal  of  two 

contract  ont  ,.    ,           ,                                 ',    ,,        -    .    ^                            ,    •  ,           , 

Oj-  ,.]•,]     -..  ot  them,  having  negatived  the   joint   contract  as  laid,  and 

jirosf;  and  consequently  that  no  judgment   could  be  given  against  the 

tlu'rcftirc  other  defendant.     On  a  former  day  in  this  term, 

tnat  on  plea  j^tlf.  Serit.and  I  lit  Trough  shewed  cause  n^cmist  .the  rule.  Tlie 

ot  not  tnijltv  ,  .       •                            i       v  i       i      i         -       •    i   •  i  •                     •     • 

i1  ,  twr-T>  -1  •'-  ()'MCct;on supposes  that  the  declaration  is  laiam  aswmprtt,  in 

a  '-lii  :;.  ,\^  "  v.-h.ieli  case  the  contractis  the  gist  of  the  action,  ar.d  must  be 

j'i<!i:!ii   ..;  found  as  hud  ;  find  therefore  if  it  be  laid  as  a  joint  contract  a- 

! :  '  'iar'  caiust  s«  T,  <-ral,thr-rc  can  be  rrcovt-rv  a2'aii;st  one  onlv  as  upon 

f£"'i.!!)sT  ti|°  '                                                 • 

ti*~,,,i       i  a  fevci'fil  (ontvart.       Jiui  lure  the  declaration  is  laid  in  tort, 

\ii ii ' i .   \vno 

i    r\    |  wiicie  the  contract  is  shewn  niertly  by  wavof  inducement* 

v<i>     fmiiid  ;iti({  liced  not.liavt:  been  stated  atail;  and  the  gist  of  the  action 

SUi'fy-  i^'hr'.in^f'i'tjrni/rt',  whicli  in  its  nature  is  several,  as  the  conver- 
sion in  trover;  and  therefore  there  is  no  repugnancy  in  the 

finding 
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finding  one  guilty,  and  acquitting  the  others  (a).  It  would  1802. 
have  been  sufficient  barely  to  have  stated  that  the  defend- 
ants became  possessed,  without  shewinghow,  of  the  plaintiff's 
hogshead,  and  that  they  did  the  injury  complained  of  :  and 
then  it  cannot  be  denied  that  the  finding  would  have  been  good. 
But  that  which  is  only  laid  by  way  of  inducement  need  not  be 
strictly  proved.  It  is  sufficient  if  so  much  be  proved  as  will 
sustain  the  action,  and  all  that  was  necessary  here  to  prove 
was,  that  the  defendants  were  in  possession  of  the  plaintiff's 
hogshead,  and  that  the  injury  was  done.  That  such  a  count 
is  in  tort,  and  not  in  aswmpxit,  is  clear  from  the  case  of  Dickon 
v.  Clifton  (b),  where  a  like  count  was  joined  with  one  in  trover, 
and  held  well,  being  ex  delicto,  and  not  ex  contractu,  though 
arising  out  of  a  contract.  So  in  Coggs  v.  Barnard  (c),  which 
was  a  declaration  in  tort  against  a  carrier,  alleging  that  he  un- 
dertook (without  saying  for  hire  or  reward)  safely  to  take  up 
certain  hogsheads  of  brandy  out  of  a  cellar,  and  deposit  them 
in  another  place  ;  but  that  he  so  ne^ligcnth/  and  improvident hj 
put  them  down,  that  one  of  them  was  staved  :  arid  upon  plea 
of  not  guilty,  and  verdict  for  the  plaintiff,  the  declaration  was 
holden  sufficient  upon  a  motion  in  arrest  of  judgment;  be- 
cause the  gist  of  the  complaint  being  a  misfeazance  and  not 
merely  an  omittion,  it  was  not  necessary  to  lay  any  consi- 
deration for  the  promise.  Gould  J.  said  the  declaration 
would  be  good  either  way;  that  is,  whether  it  were  laid 
on  the  contract  or  in  tort.  The  only  case  which  seems  to  [  65  ] 
bear  the  other  way  is  Buddie  v.  Wilson  (d) ;  where  to  a  similar 
action  against  a  carrier  on  the  custom  of  the  realm,  he  pleaded 
in  abatement  a  joint  undertaking  with  others  not  sued;  to 
which  there  was  a  demurrer.  The  plea  in  abatement  being  af- 
ter an  imparlance,  was  holden  to  come  too  late ;  but  the 
Court  intimated  an  opinion  that  if  ithad  been  pleaded  in  time 
it  would  have  been  good;  considering  the  gist  of  the  action 
as  being  founded  in  contract,  according  to  what  was  said  by 
DenisonS.  in  Dale  v.  Hall  (e}.  But  in  this  latter  case  the  de- 
claration was  founded  in  assumpsit,  to  which  there  was  a 
plea  of  non  assnmpsit.  At  any  rate  it  was  no  more  than  an 
obiter  opinion,  in  direct  contradiction  to  the  opinion  of  the 
Co-art  in  Mitchell  v.  TitrLut  (/');  where  ir  an  action  against 
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1802.         several  possessed  of  a  certain  ship,  for  having  by  the  negli- 
gent  management  of  their  servant  run  down  the  plaintiffs  ship, 
against       ^  was  ru^e(^  tnat  tne  defendants  could  not  plead  in  abate- 
RADXIDGE.   nient  that  other  joint  owners  of  the  defendant's  ship  were  not 
named.  The  distinction  was  there  taken  between  actions  aris- 
ing ex  contract  it  and  ex  delict  o.  Lord  Kenyon,  it  is  true,  relied  on 
Boson  v.  Sandford  (a),  as  being  founded  on  a  breach  of  con- 
tract, because  of  the  super  se  susceperunt ;  in  which  case  it  had 
been  holden,  that  all  the  carrier's  partners  should  have  been 
joined.     But  that  has  been  clearly  over-ruled:  for  even  in 
assumpsit  advantage  can  only  be  taken  of  the  omission  to  sue 
all  the  partners  by  pleading  in  abatement  (/») ;  and  the  other 
point  as  to  the  form  of  the  declaration,  may  be  considered  as 
overruled  by  the  subsequent  cases  already  referred  to. 
[  66  ]  Dallas  and  Dampier  in  support  of  the  rule.      The  cause  of 

action  arises  partly  in  contract  and  partly  in  tort;  the  joint 
contract  is  the  foundation  out  of  which  the  duty  arises,  with 
the  breach  of  which  they  are  charged.  It  was  therefore  incum- 
bent on  the  plaintiff  to  prove  such  joint  contract  ;  and  that 
being  negatived  by  the  verdict  in  favour  of  two,  there  can  be 
no  judgment  on  the  verdict  against  the  third.  It  is  not 
disputed  but  that  the  contract(laidby  the  way  of  inducement, 
as  it  is  contended),  is  joint,  namely,  the  undertaking  to  load 
by  the  three  defendants,  though  a  separate  reward  was  to  be 
paid  to  one  of  them  :  then,  whether  it  were  necessary  to  have 
so  declared  or  not,  at  any  rate  it  shews  that  the  plaintiff  meant 
to  rely  upon  the  contract,  and  not  upon  the  tort.  If  the  con- 
tract were  joint  the  negligence  of  one  was  the  negligence  of 
all ;  and  therefore  the  only  ground  of  the  acquittal  of  the  two 
must  have  been  the  negativing  the  joint  contract.  In  Boson  \. 
Sandford  (c)  the  declaration  was  in  this  form ;  and  though  the 
defendants  had  pleaded  not  guilty,  yet  the  Court  gave  judg- 
ment for  them  on  the  ground  that  the  action  did  not  arise  ex 
dclicto,  but  quasi  ex  contractu,  and  therefore  that  all  the  part- 
ners should  have  been  sued.  That  there  was  no  other  tort  but 
a  breach  of  trust.  Thatcould  not  have  been  laid  in  assumpsit; 
for  otherwise  Lord  Holt  could  not  have  called  it  an  action 
quasi  ex  contractu,  but  he  would  have  given  it  its  appropri- 
ate name.  And  the  practice  of  declaring  at  all  in  assumpsit  in, 


(a)  Skin.  MS.     Salk.440.     3  Lev.  258.      Car/A.  58. 
(6)  Rice  v.  Skute,  5  Burr,  2611.  (c)  Sulk.  440. 


such 
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such  cases  is  of  late  introduction.  That  case  is  strongly  sup-         1802. 
poted  by  the  opinion  of  the  Court  expressed  in  Buddie  v.  Wil- 
son  (a) ;  for  there  could  be  no  necessity  to  join  all  in  the  action       <njai'nst 
if  the  verdict  might  afterwards  be  against  one  only.     There   R  ADM  DOE 
too  the  declaration  was  in  the  same  form  as  here.  The  case  of  [  07  ] 
Mitcht'll  v.   Tarbut  (b)  was  purely  a  tort  in  running  down  a 
ship;  no  contract  of  any  sort  was  stated  as  the  foundation  of 
the  action.     And  the  case  of  Dickon  v.  Clifton  (c)  so  far  dif- 
fers from  this,  that  there  no  joint  contract  laid  as  the  found- 
ation of  the  duty  was  negatived  by  the  jury,  as  in  this  case, 
which  is  the  foundation  of  the  present  objection. 

Curia  adv.  vult. 

Lord  ELLEN  BOROUGH  Ch.  J.  now  delivered  the  opinion  of 
the  Court.  This  was  an  action  brought  by  E.  Govett  against 
W.  Palman,  M.  Gimble,  and  J.Rad nidge, in  which  be  declared 
in  the  first  count,  upon  which  alone  he  obtained  a  verdict, 
that  the  defendants  had  the  loading  of  a  certain  hogshead  of 
treacle  upon  a  certain  cart  for  a  reasonable  reward,  to  be  there- 
fore paid  by  the  plaintiff  to  the  two  first  defendants, and  a  cer- 
tain other  reasonable  reward  to  the  last  named  defendant. 
And  that  the  three  defendants  so  carelessly,  negligently,  and 
unskilfully  behaved  and  conducted  themselves  in  the  loadin^ 
such  hogshead  of  treacle,that  by  reason  thereof  the  hogshead 
was  staved  and  the  treacle  lost.  To  this  declaration  the  de- 
fendants pleaded  not  gui/h/,  and  a  verdict  was  found  for  the 
two  first  named  defendants,  and  against  the  last  defendant. 

A  motionin  arrest  of  judgment  has  been  made  on  thisground : 
that  the  cause  of  action  stated  in  the  first  count,and  upon  which 
the  question  arises,is  founded  in  contract, or  arises  at  least  quasi 
ex  contract  it,  as  it  is  said  ;  and  thai  being  so,  the  finding  of  not 
guilty  as  to  two  of  the  defendants  negatives  the  existence  of 
such  a  joint  contract  by  all  the  three  defendants,  as  must  be 
proved  if  the  declaration  be  founded  on  contract:  and  there-  r  pg  "I 
fore  that  the  plaintiff  is  not  entitled  to  have  any  judgment 
given  for  him  upon  this  record. 

That  this  is  to  be  considered  as  an  action  founded  on  contract 
has  been  mainly  contended, on  the  part  of  the  defendant  on  the 
authority  of  the  case  of  Boson  v.  Sand  ford  ;\\hichi$  reported  in 
1  &.2Show.  2 Lev.  3Mod.  Salk.  440.,and  in  other  places.  That 

(a)  G  Term  Rep.  373.     (I)  5  Ttrm  Rep.  G49.     (c)  2    IKls.  319. 
VOL.  III.  E  was 
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was  the  case  of  certain    ship-owners  who    were    charged 
by   the    declaration   to    have    received   certain    goods    on 

VJT  O  V  I' T  T  v 

aaainst  board  their  ship,  to  be  "  safely  transported  for  the  plain- 
RADNIDGE.  "  tiff  from  London  to  Tops/taut,  for  re  tsonaile  freight  and 
"  salary  by  the  plaintiff  to  the  defendants  fur  inch  carriage 
"  thereof  to  be  paid ;"  an  I  who  /tad  undertaken  (for  so  }t  is 
expressly  laid)  to  transport  and  carry  them  accordmgly; 
(1  take  the  statement  of  the  declaration  from  2  ,S7/o?r.  478., 
where  it  is  to  be  found  at  length  ;)  and  against  whom  it 
was  ch-.ir-.red  that  they,  disregarding  their  duly,  ar.d  frau- 
dulent ly  intending  to  injure  the  plaintiff,  so  negligently  placed, 
carried,  and  kept  the  goods  in  the  ship,  that  the  goods  were 
damnified  by  sea  water.  Upon  not  gui/ty  pleaded,  one 
question  was,  Whether  the  action  were  maintainable  against 
these  defendants  alone,  certain  other  part  owners  of  the 
ship  not  having  been  joined  as  defendants?  Another  ques- 
tion was,  Whether  if  the  action  uuo-ht  to  have  been  brought 
against  all,  this  matter  ought  not  to  have  been  pleaded  in 
abatement,  and  not  given  in  evidence  (as  it  had  been)  on 
the  general  issue?  Do/ ben  Justice  (according  to  the  re- 
port in  3  3Iod.)  was  the  only  one  of  the  Judges  who  was 
of  opinion  that  this  matter  could  be  pleaded  in  abatement : 
about  the  ri^ht  to  do  which  I  presume  at  this  time  of  day, 

O  1  t 

nobody  can  entertain  a  doubt.  Nay,  since  the  case  of  Hice 
and  Slutti',  before  Lord  Man*/icld,  in  .3  Burr.  '2o'll.  and  .!//- 
}  3  bod  and  Smith,  1  Blue.  947.  before  De  drey  Ch.  J.,  nobody 
can  entertain  a  doubt  but  that  the  objection  was  available 
not  only  by/'/tv*  /'//  abatement,  but  that  it  way  available 
in  that  way  only,  and  cannot  be  taken  advantage  of  on  the 
general  issue.  Lord  Ch.  J.  DC  (ireii,  in  the  case  of  Abbott 
v.  SniU-h,  speaking  of  the  case  of  i>oKon  v.  Sandford,  say  of 
it,  "  In  the  case  of  l>;>*o/i  \.  Sam/lord  the  Court  were  di- 
"  vided  :  and  those  who  determined  the  case  went  upon  a 
"  false  assumption,  lliat  t/ii.-,  rotdd  not  be  pleaded  in  abatement; 
"  had  the\  been  aware  that  it  could,  they  declared  that  it 
"  could  not  have  beeii  u'iven  in  evidence."  This  case  there- 
i'ore,  which  was  so  mr.r;;  pi\-<s(-d  upon  Lord  Kcia/on  in  Hud- 
dle v.  IT/Ao;/,  and  upon  \vhirh  lie  is  understood  Vo  have  pro- 
ceeded, luis  bevii  ,-lii:kui  to  its  foundation  inthr  main  points 
which  it  iissur/n  d  to  d^-t(  rmiae  :  for  the  action  in  that  case 
was  expri  ,-slv  an  aeti'.ii  of  a.-stof/p.-i/ ,  in  which  the  omission 
iojoin  ;dl  the  partowners  is  u  matter  ph-adable  in  abate- 
ment, and  which  in  th-.t  iiiode  oi,iy  could  Le  tak^-ii  advant- 
age vt :  botliwliicl:  jiionts  \vcre  however  otherwise  holden  in 

the 
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the  case  of  Boson  v.  Sandford.  This  case  may  therefore  be         1802. 
laid  out  of  the  question  as  an  authority  for  some  of  the  pro-         ~ 

VT  0  V  K  T  T 

positions  therein  determined.  And  as  to  the  necessity  of  U(Jainst 
considering  a  count  against  carriers  for  hire,  framed  as  this  is  RADNIJ>GE. 
upon  alleged  neglect  of  duty,  and  not  upon  the  breach  of 
any  undertaking,  as  a  count  in  assumpsit,  and  as  distinguish- 
ed from  tort  with  all  its  consequences  ;  [which  consequences 
are  these,  viz.  of  letting  in  a  plea  in  abatement  for  want  of 
joining  all  the  parties;  of  entitling  the  plaintiff  to  a  general 
verdict  if  the  cause  of  action  should  not  be  proved  as  against 
all;  and  of  excluding  the  right  to  join  therewith  a 
count  in  trover;]  the  case  of  Dickon  v.  Clifton,  2  Wits. 
319.,  which  was  never  cited  or  brought  before  the  consi- 
deration of  the  Court  in  the  argument  of  the  case  of  Bud-  [  70  J 
die  v,  Wilson,  is  a  case  in  point.  There  Lord  C.  J.  Wilmot 
considered  a  count,  in  terms  the  same  as  the  present,  as  a 
count  laid  ex  dclkto  of  the  defendant,  and  that  a  count  in 
trover  might  therefore  be  joined  therewith.  He  says,  "  I 
own  thet  in  many  books  it  is  reported  that  trover  and  a  count 
against  a  common  carrier  cannot  be  joined,  but  common  experi- 
ence and  practice  is  noiv  to  the  contrary."'  And  to  be  sure  if 
the  count  against  the  common  carrier  is  laid  as  this  is,  not 

O 

in  terms  of  contract,  but  upon  the  breach  of  duty,  it  is  now 
the  daily,  and  I  think  the  convenient  and  well  warranted 
practice,  to  join  them. 

What  inconvenience  is  there  in  suffering  the  party  to  al- 
lege his  gravamen,  if  he  please,  as  consisting  in  a  breach  of 
duty  arising  out  of  an  employment  for  hire,  and  to  consider 
that  breach  of  duty  as  tortious  negligence,  instead  of  consi- 
dering the  same  circumstances  as  forming  a  breach  of  pro- 
mise implied  from  the  same  consideration  of  hire.  By  allow- 
ing it  to  be  considered  in  either  way, according  as  the  neglect 
of  duty  or  the  breach  of  promise  is  relied  upon  as  the  injury, 
a  multiplicity  of  actions  is  avoided  ;  and  the  plaintiff,  accord- 
ing as  the  convenience  of  his  case  requires,  frames  his  prin- 
cipal count  in  such  a  manner  as  either  to  join  a  count  in  tro- 
ver therewith,  if  he  have  another  cause  of  action  for  the  con- 
sideration of  the  Court  other  than  the  action  of  assumpsit; 
or  to  join  with  the  assumpsit  the  common  counts,  if  he  have 
another  cause  of  action  to  which  they  are  applicable.  The 
only  inconvenience  which  can  be  suggested  is  that  by  declar- 
ing in  tort  the  defendant  is  ousted  of  his  plea  in  abatement; 
a  plea  which,  as  it  cannot  be  pleaded  after  a  general  impar- 

E  '2  lance 
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1802.         lance  is  seldom  of  much  use  in  point  of  fact;  and  which,  as 

every  new  defendant,  who  mnv    be  successively  *  brought 

f  <,,,,.  .  ••'  .    • 

forward  and  disclosed  by  successive  pleas  in  abatement, 
RAONIDGF  lua-v  'n  '*'s  tum  l^eac^  ^hat  there  are  still  other  parties  to  the 
.jf.p  _,  -,  contract  who  ought  to  be  and  have  not  been  joined  as  de- 
fendants, opens  a  door  to  endless  vexation  and  expence,  as 
against  tin:  plaintiff,  in  successive  stages  of  unprofitable  de- 
lay. The  convenience,  however,  or  inconvenience  of  open- 
ing a  door  to  these  pleas  in  abatement  in  all  cases  which  may 
in  any  possible  respect  be  considered  as  originating  in  con- 
tract expressed  or  implied,  is  not  so  much  a  question  here, 
as  what  is  the  established  and  recognized  practice  in  courts 
of  law  ;  and  as  that  practice,  certainly  convenient  in  itself,  is 
such  also  as  accords  with  what  is  laid  down  in  the  case  of 
Dickon  v.  Clifton  '2  TV//>o//,  319.  and  which  is  not  directly 
contradicted  by  the  judgment  in  Bundle  \.  Wilton;  for  the 
immediate  judgment  of  the  Court  in  that  case  went  no  fur- 
ther than  to  exclude  the  plea  in  abatement,  upon  the  special 
ground  that  it  was  out  of  time,  as  being  pleaded  after  a  ge- 
neral imparlance;  weave  of  opinion  that  the  acquittal  of 
one  defendant,  in  an  action  founded  as  this  is  on  neglect  of 
duty,  and  not  upon  breach  of  promise,  does  not  affect  the 
rightof  the  plaintiff  to  have  his  judgment  as  against  thede- 
fendant, against  whom  the  verdict  has  been  obtained;  and  that 
the  rule  for  arresting  the  judgment  ought  to  be  discharged. 


L  72  J 
Tursdm/,  BUCKLER  against  BUTTIVAXT  and  WHITE. 

jVotf.  IGih.  rvp 

The  d<  feud-  -•-  ^^  was  an  a°tion  to  recover  £49.  15*.  '2il.  for  so  much 

ant,*.  <rave.  money  lent  and  advanced,  paid,  laid  out,  and  expended,  had 

the  plaintiff  anf|  received,  interest,  and  upon  an  account  slated;  to  which 

then  own  the  defendant,  liiitliffiiit,  v  leaded.  1st.  Xon  assumpsit.   2dly, 

bills  areept-  J 

ctl  by  thirl 

persons  in  e\(  hrnvie  for  acceptance?  of  other  hills  drawn  by  them  on  him,  the 
flilfercnt.  sets  of  vrhieli  tallied  in  the  ;;r<.ss  ;!i:,()iint,  except  a  fe\v  shillings  in  one 
instance  which  wa  ;  p.iif1  ;it  tne  time,  in  or'li-i'.  as  it  was  expressed,  tojinish  the 
trnnanrlion  ;  and  except  thej  in  !\\o  inst.'L]i(;(s  cut.  oi'  five  the  aeeeplances  so 
given  bv  tli<:  (l''feii<l-.ints  were  imide  pi'vable  two  days  bt'i'oi'*-  tl'.e  counter  ac- 
reptanees  of  the  plaintilt  ;  but  no  stress  was  laid  at  the  time  on  these  trifling 
differences.  Held  that  the  1i,vi>a"!ion  Ix  in;^  that  ofan  ttfiso/nfc  (.fclunit/c  of  sa- 
cw/W/Y'.y,  (*-aeh  party  was  eonlined  to  bis  remedy  on  those  seeuritu  s,  and  that,  the 
jaw  would  not  raise  an  implied  promise  in  the  defendants,  who  had  become  bank- 
rupts, to  repay  to  the  plaintiff  the  amount  on  the  balance  of  his  acceptances  paid 
after  such  bankruptcy. 

That 
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That  before  the  exhibiting  the  plaintiff's  bill,  viz.  on  1st.  of 
October  1799,  he  the  defendant  became  a  bankrupt,  and  that 
the  several  causes  of  action  accrued  before  his  bankruptcy. 
The  other  defendant,  White,  suffered  judgment  by  default. 
At  the  trial  at  Guildhall,  before  Grose  J .,  a  verdict  was  found 
for  the  plaintiff' for  £49.  15*.  2c/.  subject  to  the  opinion  of 
this  Court  on  the  following  case. 

The  defendants  were  in  partnership  under  the  firm  of  But" 
ti-vant  and  White,  at  the  time  of  writing  the  several  letters, 
and  drawing  and  excepting  the  bills  of  exchange  hereinafter 
mentioned.  And  White  at  the  same  time  carried  on  another 
business,  under  the  firm  of  White  and  Co.  distinct  and  sepa- 
rate from  his  copartnership  with  Buttivant.  The  five  letters 
(copies  of  which  were  annexed  to  the  case)  were  written  by 
White  to  the  plaintiff,  and  contain  the  five  following  bills  of 
exchange:  (1.)  "  Norwich,  July  22.  1799. — Three  months 
"  after  date  pay  to  our  order  £61.  7s.  6d.  value  received,  as 
"  advised."  (Signed)  "  T.  Bntticantaud  W.  While,"  (and 
addressed)  "  To  Mr.  John  Henderson,  MichaeFs  Alley,  Corn- 
"  hill,  London."  (and  which  was)  "  accepted  John  Henderson  " 
(and  indorsed  by  the  defendants.)  (2.)  "  Norwich,  August  31 . 
"  1799. — Two  months  after  date  pay  to  the  order  of  Messrs. 
"  W.  White  and  Co.  £143.  14s.  value  received  as  advised." 
(Signed)  "  T.  Buttivant  and  W.  White"  (and  addressed  to 
and)  "  accepted. lohn  Henderson'",  (and indorsed)  "  W.  White 
"  and  Co."  (3.)  This  was  the  same  as  the  last,  only  for 
£117.  13.s.  (4.)  "  Nor  which,  August  3.  1799.— Three  months 
"  after  date  pay  to  our  order  £88.  15s.  value  received,  as  ad- 
"  vised."  (Signed)"  T.  Buttivant  and  W.  Whiter  Ad- 
dressed) "  To  Mr.  Wnt.  Wells,  Princes  Street,  Leicester  Fields, 
"  London,'"  (and)  "  accepted  Wm.  Wells,"  (and  indorsed  by 
the  defendants.)  (5.)  "  Norwich,  Kept.  9.  1799.— Two 
"  months  after  date  pay  Messrs.  W.  W/iite  and  Co.  or  order 
"  £153.  17s.  8d.  value  received  as  advised."  (Signed) 
"  T.  Buttivant  and  W.  Vt'/titc"  (and  addressed  to  and)  "  ac- 
"  cepted  John  Henderson,"  (and  indorsed)  "  W.  While 
"  and  Co." 

The  plaintiff  accepted  the  four  following  bills  of  exchange, 
one  dated  "  Norwich,  July  22.  1799. — Three  months  after 
"date  pay  to  our  order  £61.  7s.  (j</.  value  received  as  advised." 
(Signed)"  T.  llnttivant  and  W.  While"  (andnd'lrr^sed  to  tlie 
plaintiff,  and  indorsed  by  the  defendants) ;  and  the  three 

E  3  oil) era 
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others  all  drawn  by  "  W.  White  and  Co."  from  Norwich,  at 
two  months  after  date,  payable  to  their  own  order,  and  in- 
dorsed by  them;  the  first  dated  "  .Sept.  3.  1799,"  for  "  £261. 
7s."  the  next  "  Sept  5.  1799,"  for  "  £88.  15s.,"  and  the  least 
dated  "  Sept.  10.  1799,"  for  "  £154.  3x."  (//) 

The  four  last  mentioned  bills  were  accepted  by  the  plain- 
tiff tor  and  on  account  of  the  defendants,  icilhoitf  his  having 
received  am/  consideration  for  the  same,  at  her  than  the  before 
mentioned  Jive  bi/ls  contained  in  the  letters  hereunto  annexed. 
On  the  1st  October  1799  the  defendants  became  bankrupts: 
and  ButtivanthsiS  since  obtained  his  certificate.  At  the  time 
of  suing  out  the  commission,  and  before  the  plaintiff  had 
proved  any  debt  under  it,  the  plaintiff  had  paid  to  the  hold- 
ers of  the  four  bills,  which  he  had  accepted,  £515.  17s.  8d. 
on  account ;  which  sum,  together  with  the  further  sum  of 
£197.  8s.  8d.  due  and  owing  from  the  defendants  to  the 
plaintiff  upon  another  account,  making  in  the  whole  the  sum 
of  £713.  6s.  the  plaintiff  proved  under  the  commission.  Af- 
ter the  suing  out  the  commission  and  proof  of  the  above  sum 
of  £713.  6s.  under  it,  the  plaintiff  paid  the  balance  of  his 
acceptances  of  the  four  bills  to  the  holders  thereof,  amount- 
ing to  the  sum  of  £49.  15s.  2d. ;  for  which  the  present  action 
is  brought.  The  five  first  mentioned  bills,  drawn  and  sent  bv 
the  defendants  to  the  plaintiff,  were  duly  presented  and  re- 
turned for  non-payment;  and  the  same  are  still  wholly  un- 
paid. But  the  plaintiff  had  received  a  devidend  on  the  above 
sum  of  £713.  6s  so  proved  as  aforesaid.  The  question  for 
the  opinion  of  the  Court  was,  Whether  the  plaintiff  were 


(a)  The  bill  account  stood  thus  between  the  parties  : 


Bills  drawn  by  the  Defendants, 
and  accepted  by  their  agents, 
./.  Henderson  or  W.  Wells. 
Sums.       Times  when  due. 
£.     s.     d. 

61     7     6      25th  OcM799. 
143   14     0       3d  Nov. 
117    13     0       3d  Nor. 
88    If)     0       6th  AW 
1-53   17     8       13th 
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Billa  drawn  by  Defendants  and 
accepted  by  Plaintiff. 

Sums.  Times  when  due. 
£.     *•.     d. 

61      7      6  25th  Oct.  1790. 

261     7     0  5th  Nov. 

88   15     0     8th  Nov. 
154     3     0     13th  AW 


565  12     6 
Balance        054 


entitled 
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entitled  to  recover  the  said  sum  of  £49.  MJS.  Id.  ?     If  not,         1802. 
a  verdict  to  be  entered  for  the  defendant  Buttivant,  (a) 

*  The  letters   referred  to  in  the  case,   all    of  which  were 

against 
written  from  the  defendants  to  the  plaintiff,   were  as  fol-       BUTTI- 

lows:  VAST. 

"  Norwich,  August  6,  1799.     We  duly  received  your  fa-      '  [  75  ] 
"  vour,  requesting  a  renewal  of    the    transaction,  through 
"  Messrs.  Schneider  and   Co.      Agreeable  thereto  we  now 

O 

"  inclose 
£139     6    0) 
1  rQ  ~n     n{  Schneider  and  Co.    -     August  6.     2  months. 

61     7     6     Henderson.          -      -      July  22.     3  months. 


£360     6     6  to   which  you  will  procure  acceptance?,  and 
credit  us  against  the  following  drafts  we  value  on  you. 
£298   19     0  -     Gth  July     3  months. 

61     7     6  -  -  -     22cl  —       3  months. 


£360    6     6 to  which  we  request  your  protection;  and  when 
at  maturity,  \\i\\Jinish  the  transaction,"  Sec. 

"  Norwich,  August  31. 1799. — Observing  the  drafts  we  re- 

*  O  D 

mitted  you  on  Mr.  Henderson  will  be  due  in  a  few  days,  we 
have  taken  the  liberty  to  enclose  two  more,  to  which  we  beg 
you  will  be  pleased  to  procure  acceptances,  and  at  the  same 
time  we  take  the  liberty  to  value  on  you  the  amount  in  one  draft 
for  the  same  sum,  at  two  months  from  the  second  instant 
September,  to  which  we  shall  consider  ourselves  much  ob- 
liged by  your  shewing  the  usual  protection,  relying  any  si- 
milar service  in  our  power  is  at  all  times  at  your  command"  &.c. 
"  Norwich,  Sept.  5.  1799. — We  took  the  liberty  a  few  posts 
back  to  enclose  drafts  on  ^Hy. Henderson.  Not  hearing  from  you, 
we  presume  the  same  are  duly  at  hand,  and  ends  the  transac- 
tion. We  herewith  beg  to  inclose  a  draft  for  £8e>.  155.  on  W. 
1JW/?, 3d  _4«gh'st,3  months.  We  advise  said  friend  itlays  in  your  [  76  j 
hands,  and  have  requested  him  to  call  and  shew  honour  to  the 
same  ;  there  being  a  difference  off  on  Saturday  for  which  he 
has  the  necessary.  We  take  the  liberty  to  value  on  yon  the  same 

(a)  The  question  stated  in  the  margin  of  thepaper-books  sent  to 
the  judges,(pursuantto  the  late  rule  of  Court,)  as  meant  to  be  ar- 
gued, was  "  Whether  the  circumstances  stated  in  the  case  amounted 
to  a  mutual  accommodation  ;  so  that  no  debt  could  be  said  to  arise 
therefrom  to  either  party?"  This  is  mentioned  to  remind  practi- 
tioners oi'  the  rule. 
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will  notice  the  same  on  its  appearance,"  Sec. 

"  P.  S..  We  observe  on  the  12th  you  will  have  paid  a  draft 
£135.  14s.  on  T.  Henderson ;  pray  may  send  answer." 

"  Norwich,  Sept.  9.  1799. — We  have  duly  your  favour  of 
the  6th  instant,  wherein  we  note  your  absence  from  home  ; 
but  as  we  presume  this  will  meet  you,  ice  take  the  liberty  to 
remit  you  a  draft  for  £153.  17s.  8c/.  on  Mr.  T.  Henderson,  at 
2  months,  which  we  shall  esteem  it  a  favour  you  will  have  accepted  ; 
and  as  ice  hope  it  ici/l  not  be  attended  with  inconvenience  to  you, 
we  take  the  liberty  to  value  on  you  the  amount  in  a  draft  the  10th 
instant,  at  tivo months,  for  £154.  3s. ;  to  which  we  beg  your 
acceptance,  and  at  maturity  \vi\\Jinish  the  transaction,  except 
os.  4d.  which  ice  beg  our  friend  Mr.  Wells  to  pay  you  "  fyc. 

There  was  also  another  letter  from  the  defendants  to  the 
plaintiff',  dated  "  Norwich,  Sept.  19.  1799,"  the  purport  of 
which  was,  to  inform  him  of  their  bankruptcy  and  distress; 
and  hoping  that  the  circumstance  might  not  be  attended 
with  any  fatal  consequences  to  him,  &c. 

Coinyn,  for  the  plaintiff,  contended  that  the  plaintiff  was 
entitled  to  recover  the  balance  paid  by  him  on  the  bill  ac- 
count. This  was  not  a  debt  provable  under  the  commission 
by  virtue  of  the  stat.  7  Geo.  I.e.  31.  which  puts  debts  due  at 
a  future  day, on  the  same  footing  as  debts  actually  due  and 
payable  at  the  time  of  the  bankruptcy  for  unless  the  debt 
exist  at  the  time,  it  cannot  be  so  proved  ;  and  here  no  debt 
r  77  I  existed  till  after  the  payment  of  the  acceptances.  Snaithv. 
(jfi/e  (a).  [Lord  Ellenborongh  observed,  that  there  was  no 
change  of  securities  in  that  case ;  and  the  only  question 
here  was,  Whether  there  were  such  an  exchange  :  the  one 
giving  his  own  acceptances, the  others  the  acceptances  oftheir 
agents ;  it  being  understood  that  each  were  to  be  liable 
for  their  own.]  This  was  not  an  exchange  of  acceptances, 
there  was  no  mutuality  of  debtor  and  creditor :  it  was  a 
transaction  of  mere  agency  on  the  part  of  the  plaintiff  for 
the  defendants  in  getting  the  acceptances  of  Henderson  and 
Wells,  which  they  desired  in  their  letter  that  he  would  pro- 
cure. [Lawrence  J.  Is  it  not  the  same  thing  as  if  the  bills 
had  been  sent  by  the  defendants  to  the  plaintiff  with  the 
names  of  Henderson  and  Wel/s  as  acceptors  upon  them?  In 
substance;  the  defendants  transmitted  bills  to  the  plaintiff 

(a.)  7  Term  Itcp.  364.  and  ride  Chilton  v.  Whiffin,  3  Wils.  13. 
and  Young  v.  Hockley,  ib.  346. 
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accepted  by  their  correspondents  in  exchange  for  the  plain-        1802. 

tiff's  acceptances.]  This  theii  was  not  a  case  of  mutual  ac- 

•  Erri? 1 1 it 

commodation.  [Lord  EUenboroiigh.  How  is  this  case  distin-          ""   . 

ciqcnnst 
guishable  in  effect  from  Ro/fe  \.Caslon  («)  ?  ]  That  was  a  case       gva  T,_ 

of  mutual  accommodation  ;  for  there  the  parties  drew  cross  VAST. 
bills  on  each  other  for  the  same  sums, and  payable  at  the  same 
time,  which  each  mutually  accepted.  Here  the  bills  were  not 
all  made  payable  at  the  same  time,  nor  for  the  ^same  sums. 
In  some  instances  the  defendants'  counter  bills  were  made 
payable  two  days  .before  the  plaintiff's  acceptances  become 
due,  which  shews  that  they  were  meant  to  indemnify  and 
put  him  in  cash  for  the  payment  of  his  own  acceptances. 
[Lord  Ellenborough.  That  may  be  one  circumstance  from  L  '&  1 
whence  it  is  to  be  collected  whether  this  were  a  case  of  mu- 
tual accommodation  or  not  :  but  if  you  look  at  the  letters  it 
will  put  the  question  out  of  all  doubt  that  this  was  a  case  of 
mutual  accommodation.  They  speak  of  finishing  the  transac- 
tion.] That  only  meant  that  the  transaction  would  be 
finished  when  the  bills  were  paid, but  not  before. 

W.  Jackson,  contra.  This  is  either  a  case  of  mere  indemni- 
ty, of  principal  and  surety,  or  a  case  of  mutual  accommoda- 
tion. 1.  Though  this  were  a  case  of  principal  and  surety, 
yet  the  verdict  for  the  plaintiff  could  not  be  supported.  For 
if  a  surety  take  a  counter  security,  he  has  carved  out  his  own 
remedy,  and  cannot  have  recourse  to  another  till  that  fail,  ac- 
cording to  Toitstaint  v.  Martinant  (//)  as  commented  upon  in 
Cowlcy  v.  Dunfop  (c).  Now  here  the  plaintiff  might  have  sued 
the  acceptors  on  the  bills,  and  till  they  failed  he  could  not 
have  recourse  to  his  remedy  against  the  drawers ;  and  then 
only  for  so  much  as  was  not  recovered  from  the  estate  of 
the  acceptors,  Besides  which  he  has  already  proved  his 
debt  under  the  defendant's  commission  and  received  a  divi- 
dend :  and  they  cannot  be  liable  both  in  their  estate  and  per- 
sons for  the  same  debt.  But  2dly,  This  is  not  a  case  of  prin- 
cipal and  surety,  but  of  mutual  accommodation  and  exchange 
of  securities.  This  appears  plainly  from  a  view  of  the  fcu-t^ 
Stated, from  the  coincidence  between  the  elates  and  sums  of 
the  counter  bills,  from  the  the  tenor  of  the  letters,  and  from 
the  express  finding  of  the  case,  that  the  bills  were  accepted 
by  the  plaintiff  ivithout  his  having  received  any  connhlerafiur  /V 
the  same  other  than  the.  before-mentioned  bills,  i.  e.  the  counter 

(a)  1  H.  Blac.   570.  (6)  2  Term  Rep.  10-5.   (c)  7  Term  Rep,  -568. 
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bill  accepted  by  Henderson  and  Welh.  The  case  of  Smith  v< 
Gale  (a)  does  not  touch  this  ;  for  there  was  no  exchange  of 
securities,  but  that  of  liolfe  v.  Cation  (b)  is  in  point  as  to  the 
principle.  The  present  case  is  simply  this  ;  the  defendants 
transmit  to  the  plaintiff  bills  drawn  by  themselves  on  third 
persons,  payable  to  their  own  order  and  indorsed  by  them, 
which  are  afterwards  accepted  by  such  third  persons;  and 
the  plaintiff  in  exchange  eccepts  bills  to  an  equal  amount 
(except  a  fraction  which  is  accounted  for  at  the  time)  drawn 
on  him  by  the  defendants,  and  payable  at  the  same  time  or 
or  nearly  so.  There  is  no  other  consideration  moving  to 
either  party  than  the  counter  bills;  and  that  constitutes  it  a 
case  of  mutual  accommodation. 

Conn/n  in  reply  distinguished  this  from  the  other  cases,  be- 
cause there  was  no  mutuality  in  the  securities.  For  when  ac- 
ceptances are  taken,  the  acceptor  becomes  the  debtor  in  the 
first  instance  of  the  holder,  and  not  the  drawer  until  payment 
has  been  refused.  Therefore  no  debt  arose  against  the  latter 
until  the  payment  by  the  plaintiff  of  his  own  acceptances  after 
the  defendant's  bankruptcy,  against  which  payment  they  were 
bound  to  indemnify  him.  Here  there  was  no  debitum  in  pra- 
senti  before  the  defendants'  bankruptcy,  as  from  the  plaintiff 
to  them,  but  only  as  to  Henderson  and  Wells:  though  it  does 
not  follow,  according  to  Brooks  v.  Rogers  (c)  and  Ho  ids  \. 
Wiggins  (d),  that  a  bill  issued  before  the  bankruptcy  of  the- 
drawer  could  be  proved  under  his  commission,  though  payable 
]  at  a  future  day  certain, where  there  was  no  debitum  in  pnvsen- 
ti  as  between  the  drawer  and  the  holder  who  paid  money  on 
it  after  the  bnnkruptcy.  That  in  Ro/fev.  C<tslo>t  and  Coir  lei/ 
v.  Ditnlop  (e),  it  was  expressly  found  that  the  parties  had  a- 
greed  to  accommodate  each  other  and  pay  their  own  accept- 
ances, which  was  not  found  in  this  case. 

Lord  ELLENBOROTJGH  Ch.  J.  This  is  an  action  brought 
to  recover  £49.  lo.s.  2d.  which  has  been  paid  by  the  plain- 
tiff since  the  bankruptcy  of  the  defendants  in  discharge  of 
his  own  ccceptances.  The  question  principally  is,  in  what 
relation  these  parties  stood  to  each  other,  whether  iu 
that  of  principal  and  agent,  of  which  I  see  no  evidence  : 
or  whether  the  transaction  between  them  was  not.  u 
downright  exchange  of  paper  for  the  mutual  accom- 

(n)  1  Term  Rep.  :\M       (h)1  If.  Blac.  570.     (r)  1  //.  Blar.  640. 
(d)  4  Trem  Rep.  714.    (>•)!  Term  Rep.  566. 
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moclation  of  the  parties,  an  exchange  of  acceptances  of 
the  plaintiff  for  acceptances  of  the  defendants,  given  in  the 
name  of  their  agents,  of  equivalent,  or  what  was  consider- 
ed as  equivalent  amount;  the  difference  being  only  a  small 
sum  of  5s.  4d.  which  was  considered  as  the  immediate  debt 
of  the  defendants  against  whom  that  excess  was,  and  which 
they  provided  for  at  the  time.  And  this  appears  to  be  the 
true  state  of  the  case.  If  then  an  express  agreement  between 
these  parties  to  that  effect  is  to  be  collected,  that  excludes 
all  implied  considerations.  There  was  no  promise  of  indem- 
nity on  either  side,  in  case  their  respective  acceptances  were 
not  provided  for :  but  each  party  wras  to  look  to  the  liquida- 
tion of  his  claim  on  the  other  to  the  bills  which  he  took  in 
lieu  of  his  own,  and  his  remedy  thereon,  and  to  those  only: 
then  the  law  will  not  raise  an  implied  promise  ultra  those 
bills.  The  circumstances  of  the  caee  shew  plainly  that  it  was 
an  exchange  of  securities.  In  the  first  letter  the  defendants,  in 
answer  as  it  appears  to  a  prior  letter  from  the  plaintiff,request- 
ing  a  renewal  of  the  transaction  through  Schneider  and  Co., 
inclose  their  bills  drawn  on  S.  and  Co.  and  on  Henderson  for 
£'360.  6s.  6d.  on  the  whole,  which  they  desire  the  plaintiff  to 
get  accepted,  and  credit  them  for  the  amount  against  other 
drafts  on  himybr  ike  same  amount;,  which  they  observe  will 
.finish  the  transaction.  In  another  letter  they  write  of  other 
drafts  which  end  the  transaction.  In  another  they  mention  a 
similar  exchange,  which  "  at  maturity  ivill  finish  the  transac- 
tion, except  5s.  4d.  which  we  beg  onr  friend  Mr.  Wells  to  pa;/ 
you;"  throughout,  the  defendants  when  they  inclose  bills  to 
the  plaintiff  speak  of  valuing  on  him  to  the  same  amount. 
Nothing  can  shew  more  strongly  that  this  was  a  case  of  bills 
against  bills  for  the  same  amount  on  the  whole,  though  va- 
rying as  to  particular  sums.  The  defendants  say,  we  u  ill 
give  you  bills  accepted  by  certain  persons  in  exchange  for 
your  acceptances.  The  plaintiff  assents  to  that  exchange. 
Then  their  is  nothing  else  to  look  to  on  either  side.  Tht 
correspondence,  which  is  the  basis  of  the  agreement  be- 
tween the  parties,  points  to  nothing  else  than  an  exchange  of 
paper,  which  excludes  all  other  consideration.  The  holder 
of  the  bills  has  his  remedy  first  against  the  acceptor,  and  if 
he  fail  to  pay,  then  against  the  drawer.  So  if  the  acceptor 
refuse  payment,  the  drawer  has  his  remedy  on  the  bill  a- 
gainst  him.  But  the  plaintiff  as  acceptor  has  no  remedy  a- 
gainstthe  drawers  for  the  payment  of  his  own  acceptances, 
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because  he  did  not  accept  in  consideration  of  a  promise 
of  indemnity,  but  in  consideration  of  an  agreement,  orrather 
of  an  actual  and  executed  delivery  of  other  acceptances  to 
the  same  amount.  Such  is  the  situation  of  these  parties ;  and 
it  is  only  on  the  ground  of  an  implied  consideration  of*  indem- 
nity, which  is  negatived  by  the  facts,  that  this  claim  can  be 
sustained.  Therefore  the  case  falls  within  the  same  principle 
as  governed  that  of  Roffev.  Caslon.  The  only  difference  is 
the  trifling  circumstance  of  some  of  the  bills  becoming  due 
two  days  before  the  counter-acceptances  of  the  plaintiff,  a. 
circumstance  not  regarded  by  the  parties  at  the  time.  It  is 
unnecessary  to  say  any  thing  of  the  cases  of  Brooks  v.  Rogers 
(a),  and  liowis  v.  Wiggins  (6),  though  I  have  a  decided  opini- 
on upon  the  subject;  it  is  sufficient  for  the  present  to  observe, 
that  the  noble  Lord  by  whom  the  former  of  those  cases  was 
determined,  afterwards  changed  his  opinion  in  the  case  Ex 
parte  Seddon  (c)  and  that  the  latter  case  has  since  been  doubt- 
ed in  this  court  by  some  of  the  Judges  in  Coit-lei/  v.  Dunlop, 

GROSE  J.  The  only  question  is,  Whether  this  were  a  case 
of  exchange  of  securities?  and  it  plainly  appears  to  have  been 
so  intended  by  looking  at  the  letters  from  the  defendants  to 
the  plaintiff;  mention  being  made  in  them  ofjinishing  the 
transaction,  that  is,  balancing  the  amount  of  the  counter  bills 
to  be  accepted  by  the  plaintiff  in  lieu  of  those  from  time  to 
time  sent  to  him ;  and  this  too  done  with  such  exactness  as 
to  direct  the  immediate  payment  of  so  small  a  sum  as  5s.  4rtL 
overdrawn  on  one  side  in  one  of  the  bill  transactions  which 
passed  between  them.  Then  if  this  were  the  case  of  an  ex- 
change of  securities,  and  not  that  of  principal  and  agent,  it 
is  settled  that  no  action  can  be  sustained  as  upon  an  impli- 
ed promise  of  indemnity.  It  was  suggested  to  be  hke  the 
case  of  Hmvis  v.  Wiggins;  upon  which,  if  it  were  so,  there 
would  be  much  to  be  said;  but  it  is  not  necessary  to  enter 
into  that  consideration  here,  for  it  is  enough  to  say  that  it  is 
not  the  same  case. 

LAWRENCE  J.  This  is  a  case  of  mutual  exchange  of  paper 
securities,  and  not  that  of  principal  and  agent ;  and  therefore 
not  a  case  on  which  any  implied  promise  can  be  raised  ;  and 
if  not,  then  I  think,  for  the  reasons  given  by  me  in  Cowley 

(a)  \  II.  Bine.  640.  (b)  4  Term  Rep.  714. 

(c)  In  Chancery,  2fith   Nov.  1796,  cor.     Lord  Loughborovgh  C. 
cited  in  Cowlcy  v.  Dunlop.  1  Term  Rep.  570. 
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v.Dutilop,ihe  plaintiff  cannot  recover.  I  abstain  from  repeat- 
ing the  same  arguments  again,because  all  that  has  occurred  to 
me  upon  the  subject  will  be  found  in  the  report  of  thatcase. 
Then  the  only  remedy  which  the  plaintiff  has  is  upon  the  bills 
which  he  took  in  exchange  for  his  own  acceptances.  But  it 
is  argued  that  the  sum  for  which  this  action  is  brought 

iJ  O 

could  not  have  been  proved  under  Buttivant's  commission. 
I  do  not  say  whether  it  could  or  not ;  nor  is  it  material  now 
to  decide  that  question ;  because  the  plaintiff's  remedy  is  on 
the  bills,  and  he  must  pursue  that  alone  from  whatever  fund 
.the  payment  is  to  come.  It  is  enough  to  say  that  this  ac- 
tion, which  is  founded  on  an  implied  promise  and  not  on 
the  bills  cannot  be  supported.  In  Coicley  v.  ])ioilop  the 
Court  differed  in  opinion ;  Lord  Ketn/on  and  Mr.  Justice 
Ashhurst  holding  that  the  plaintiff  was  entitled  to  recover, 
against  my  Brother  Grose  and  myself.  With  great  deference 
to  the  opinion  of  those  from  whom  we  dissented,  I  will  only 
observe,  that  Lord  Kenyon  mistook  our  meaning  in  ima- 
gining us  to  have  considered  that  the  amount  of  the  bills 
given  by  the  Dunhps  could  have  been  proved  by  the  Peters 
under  Dunlop's  commission :  wre  did  not  suppose  that :  we 
only  endeavoured  to  shew,  that  the  Peters,  having  received 
a  consideration  for  their  own  acceptances  in  the  accept-  [ 
ances  of  the  Dunlops,  could  not  resort  to  an  action  upon  an 
implied  assumpsit  against  the  Dunfops,  on  the  ground  of 
having  paid  the  acceptances  of  the  latter  as  wrell  as  their 
own  (a).  I  mention  this  to  guard  against  any  mistake  of 
what  I  meant  to  say  from  the  way  in  which  Lord  Kanjon  ap- 
pears to  have  understood  what  I  did  say. 

LE  BLANC  J.  Ithas  been  argued  that  this  transaction  was 
not  a  case  of  mutual  accommodation,  but  one  of  principal  and 
agent,  or  more  properly  speaking,  principal  and  surety.  And 
reliance  has  been  principally  had  on  the  expression  in  the  de- 
fendants'letters,  that  the  plaintiff  would  procure  t})e  accept- 
ances of Hendcrsoiitind  the  others,  as  if  it  were  to  be  understood 
that  the  plaintiff  was  desired  to  pledge  his  own  credit  with' 
those  persons  in  order  to  induce  them  to  lend  their  accept- 
ances. But  clearly  that  is  not  the  fair  result  looking  at 
the  whole  transaction.  The  plaintiff  was  not  to  procure 
those  acceptances  by  pledging  any  credit  of  his  own,  but 


1802. 

BUCK LEU 
ayainst 
BUTT  i- 


84] 


(a)  Vide  Ex  parts  Walker,  4  Vcs.  Jan.  373. 


on 
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1802.         on  the  sole  account  of  the  defendants;  the  real  transaction 
beinu-  that  those  acceptances  were  to  be  obtained  by    the 

15TTK.IFR  •"  j         _  ,..-., 

acduist  defendants  of  their  friends  in  exchange  for  the  plaintiff's  own 
BUTTI-  acceptances.  The  acceptances  thus  interchanged  tallied  in 
VAST.  effect  in  their  respective  amount  :  and  when  it  happened 
that  there  Avas  a  difference  of  a  few  shillings  in  one  trans- 
action, that  difference  was  immediately  ordered  to  be 
paid  up.  From  these  circumstances  I  conclude  that  it  was 
an  exchange  of  acceptances  for  acceptances  ;  and  it  makes 
no  difference  whether  the  acceptances  so  exchanged  by 
f  85  1  the  defendants  were  their  own,  or  procured  by  them  from 
friends.  Then  the  question  is,  Whether  in  point  of  law  tins 
amount  to  an  implied  guarantee  of  each  other's  securities  ? 
Or,  Whether  it  be  not  an  absolute  exchange  of  the  securities 
themselves,  such  as  they  were,  without  any  collateral  res- 
ponsibility? If  the  latter,  as  I  conceive  it  is,  then  the  law 
will  not  imply  a  promise  to  indemnify  each  other  if  the  secu- 
rities should  fail  :  but  the  remedy  must  be  upon  the  security 
taken,  according  to  the  cases  of  Tomsaint  v.  Martinant  (u) 
and  Martin  v.  Court  (/;).  Supposing  the  plaintiff's  accept- 
ances hud  first  become  due,  and  he  had  paid  it  two  days  be- 
fore the  counter  bills  became  due,  would  he  have  had  an  im- 
mediate remedy  against  the  defendants  as  upon  an  implied 
promise  to  indemnify  him?  1  conceive  clearly  not;  but  he 
must  have  waited  and  taken  his  remedy  upon  the  counter  bills, 
first  proceeding  to  demand  paymtnt  of  the  acceptors,  and  if 
they  failed,  then  proceeding  against  the  drawers.  It  is  not 
material  however  now  to  consider  what  is  finally  to  be  done 
upon  tin.  bills  ;  it  is  sufficient  to  shew  that  there  is  no  implied 
promise  whereon  to  sustain  this  action.  And  thinking  as  I  do 
that  this  was  a  case  of  mutual  accommodation,  and  that  each 
was  to  be  answerable  ov.  the  bills  alone  which  were  exchanged, 
I  am  of  opinion  that  the  plaintiff  cannot  maintain  this  action 
on  an  implied  promise  in  consequence  of  ha\  ing  paid  his 
own  acceptances. 

Postea  to  the  Defendant  Butticanti 

(a)  2  Term  Rep.  100.  (b)  Ib.  G-iO. 
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The  KisGaahist  the  Mayor,  &c.   of  LIVERPOOL.     Novell  t\?. 


N  an  indictment  against  the  defendants,  the  corporation  of 

Liverpool,  for  the  non-repair  of  an  highway,  the  first  count  pair  Of  a 

stated  that  there  was  within  the  township  of  Liverpool  in  the  highway 

county  of  Lancaster,  a  common  king's  highway  and  public  within  a  cer- 

street  called  Queen-street,  used,  Sec.  for  carraiges,  Sec.  of  such  a  c}iai.0.[^0.^ie 

length  and  breadth,  which  was  out  of  repair,  &c.  And  that  the  corporation 

burgesses  of  the  town  of  Liverpool  have  immemorially  been  a  of  Liverpool 

body  corporate,  &c.  "  and  that  the  said  body  corporate  from   v/lth  aPre.- 

•         scriptive  lia- 
time  A\  hereof,  &c.  all  the  common  king's  highways,  from  time   b;jjty  to  re_ 

to  time  made  and  laid  out  within  the  said  township,  and  used   pair  all  com- 
for  all  the  liege  subjects,  8cc.  except  such  of  the  said  several    mon  high- 

highways  as  have  been,  are.  or  ought  to  be  repaired  accor-   ways,  £c. 

;  „  i    ,  •  i  r          within  such 

o  ing  to  the  torm  ol  the  several  statutes  in  such  case  respective-   \imh~    "  cx- 

ly  made,  of  right  have  from  time  to  time  respectively  repaired,   ceptiny  such 
and  been  used  to  repair,  and  still  of  right  ought,"  &c.  The  se-   as  ought  to 

J  '         7 

cond  count  only  varied  from  the  former  in  charging  the  de-   oe  repairea 
,     ^    .         .  .   ,,  ,  -11  4i       according  to 

fendants  with  being  immemorially  bound  to  repair  ail  the   f^eformof 

highways  and  public  streets  within  the   same   limits,  except,    tfle  several 
&c.     The  third  count  charged  them  with  the  same  liability   statutes  in 

•'  , 

to  repair,  &c.  within  the  town  and  parish  of  L.     The  fourth   sucticase 

WtCLCLG         13 

count  charged  the  defendants'  liability  to  arise,  by  virtue  ^atj  j'or 
of  there  tenure  of  an  ancient  port  within  the  said  limits,  want  of 
and  the  right  of  taking  certain  toils  and  duties  incident  shewing 

thereto.    The  fifth  count  charged  the   same  ratione    tenuraa   thatthe   ^ 

,,  -IT  i       •     i     i  •  n  f  highway  in 

ot  certain  lands  :  as  the  sixth  did  ratione  tenurae   ot  a  mar- 


oltheexcep- 


ket.     All  these  counts  contained  the  same  exception.     The   was  not 
seventh  count,after  stating  the  highway  and  public  street  cal-   within  any 

led  Qiteen-streel,  to  be  out  of  repair  as  at  first  set  forth,  pro- 

,.-.,.  .  .  olthe 

ceecled  to  state  that  the  delendants  by  virtue  aj  a  certain  agree-  tjons 

incut  before  the  making  and  laying  out  the  said  highway  and  count  stat- 

street,  and  the  building  of  any  of  the  houses  therein    since  ing;  the  <le-_ 

erected,  made  between  them  and  the  owner  of  the  land  over  fendants*  H- 

and  on  which  the  street  was  made  and  the   houses  built,    thi-  ab.mty  to  . 

thtrto  had  collected  and  received,  and  still  were  entitled  to  ause    5 

tne  oi  an 
cohect  ana  receive  every  year  from  the  occupiers  of  the  said   agreement 

houses  respestively  -Id  for  eachhouse,and  from  such  of  the  said   v,  ith  t!'  . 
occupiers  as  kept  waggons  or  carts,  7*.  and  6d.  for  every  horse  (nv 


it,  is  also  bad;  for  the  parish  who  are  prim  a  facie  bound  to  the  rev  •'-,. 
ways  within  the  boundaries  carmot,be  discharged  from  ,-,uch  lidbi!;;V  : 
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180V2.         kept  to  draw  Scc.upon  the  highways.for  the  reparation  of  the 

said  street :  and  that  the  defendants  have  from,  time  to  time  re- 

The  KING     paired  the  same,  &c.  and  were  bound  by  reason  of  the  premises 

(ttjmnst       to  repair,  Sec.  To  nil  which  counts  there  were  o-eneral  demur- 
Tha  Mavor,  ,  •    •     , 

&c    i'L        rfcrs  and  joinder. 

vtiii'ooL.  ./•  C/V/;7v  in  support  of  the  demurrers.  As  to  the  six  first 
counts,  the  prescription  bi-Inj;  qualified  with  the  exception  of 
such  highways  as  ouc,ht  to  be  repaired  bv  virtue  of  the  several 
statute?  in  such  case  made, it  ought  either  to  have  been  shewn 
what  streets  were  so  excepted,  or  at,  least  it  should  have  been 
averred  that .tb.eQnecn-xIrecl  in  question  did  not  come  within 
the  exceptions.  P/oin/.  !()•}.  370.  T.Joiie*,  l'2o.  Jnne*  \.  A.icn, 
1  Lrl.  Rail.  1-JO.  and  fy/Vm  v.  Parker,  1  Term.  Rep.  144. 
which  shew  that  where  apartym"ans  to  avail  himself  in  plead- 
ing of  the  general  \vords  of  a  pardon,  covenant,  <le"vi*c,  or  en- 
acting clause  of  a  statute,  which  respectively  contain  any  ex- 
ception, he  must  shew  thatjthe  matter  v,  Inch  he  insets  on  does 
not  come  within  the  exception.  Here  the  exception  is  part  of 
[  88  ]  the  prescription  itself.  Jt  does  not  indeed  appear  whether  the 
exception  include  private  as  well  as  public  statutes  :  if  the 
former,  the  Court  cannot  take  notice  of  them  unless  they  be 
specially  pleaded.  If  the  latter,  the  exception  is  at  least  as 
large  as  the  liability  in  the  abstract  :  but  even  there, whether 
the  particular  street  in  question  fall  within  the  exception  is  a 
fact  which  can  only  be  known  to  the  Court  from  an  aver- 
ment. As  to  the  last  count,  no  a^rconcnl  can  exonerate  a 
parish  from  the  common  law  liability  to  repair.  (V<) 

iSVwAv/  contra  (being called  upon  by  the  Court)  admitted 
that  he  could  not  sustain  the  last  count.  Hut  as  lo  the  other 
count-'  he  said  he  meant  to  contend  that  as  all  statutes  relat- 
ing to  common  highways  must  in  the  nature  of  the  thing  be 
public  statutes,  the  Court  was  bound  to  take  notice  of  them 
without  pleading  them  specially,  and  therefore  they  would 
know  that  Queen-street  in  (\i^  stion  was  not  within  any  of  the 
exceptions  alluded  to  :and  this  he  observed  (list  mgiiished  the 
case  from  several  of  those  mentioned  wherethe  exception  was 
of  private  matters,  uhieh  must,  be  shewn  in  pleinl'-nii1. 

Lord  EI.I.KNBOKOI  (;n  Ch..T.  That  is  a  position  \\hich  re- 
quire? to  be  proved  bv  further  argument,  i  >ut  ^  iiat  answer  can 
be.  given  to  the  other  ob  |  f  et  ion  .thai  wether  or  not  \\  e  are  bound 
to  notice  all  the  statuti  s  relative  to  highways,  yet  that  as  the 

(it)  Vide  1    Vuilr.  'JO. 

prosecutor 
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prosecutor  has  pleaded  a  prescription  to  repair  with  the  ex-  1802. 
ception  of  those  statutes,  he  ought  to  have  averred  that  the  Tn^ 
street  in  question  was  not  within  any  of  the  exceptions.  Sup-  gainst 
pose  a  statute  had  been  passed,  *  enacting  that  the  corpora-  The  Mayor, 
tion  should  not  be  liable  to  repair  Queen-street,  must  not  the  &«-  of  Li- 
indictment  have  averred  that  the  Queen-sli-cel  in  question  Jr 
was  not  the  Qnccn-strt'ct  i\ie;\ni  by  that  statute. 

LA \vi:  EN CE  J.  Suppose  a  statute  had  passed  to  say  that 
the  corporation  were  not  bound  to  repair  new  streets  made 
after  the  first  of  January  1801,  must  there  not  have  been  an 
averment  that  the  street  was  made  before  that  time  i  This 
shews  that  the  circumstance  of  a  statute  being  public  does 
not  take  away  the  necessity  of  averring  that  the  case  does 
in  fact  come  within  the  exception  created  by  such  statute. 
Pet-  Curiam,  Judgment  arrested. 


SPEXCE  against  STUART,  BART. 

Nov.  17th. 

A.  Rule  was  granted  calling  on  the  plaintiff  to  shew  cause  A  clefcnd- 
whv  the  bail  bond  given,  by  the  defendant  in   this   cause   ant  m  a 

•.-  •'  f*rl  1]  S(-1     r]  f  - 

should  not  be  delivered  up  to  be  cancelled  on  tiling  common  ten(|i^r  an 
bail,  and  why  the  plaintiff's  attorney   should  not  pay  the  arbitrator  to 
costs  of  the  application.  This  was  grounded  on  an  affidavit,   be  examiii- 

1  1 

stating  that  a  prior  action  had  been  brought  in  C.  B.  against  ea, under  a 

•  iiilc  of 

the  same  defendant,  which  was  referred  to  arbitration  by   court  js  prj_ 

rule  of  court,  and  the  arbitrator  was  to  be  at  liberty  to  ex-   vileged 
amine  the  parties  on  oath.     That  the  arbitrator  did  accord-   from  arrest, 

1 

ingly  require  the  defendant's  attendance  to  be  examined  on  emulo>  mo" 

rando  et 
oath,  who  came  up  to  London  from   Scotland  for  that  pur-    .(1jeul'ici0 

pose,  and  was  examined  on  the  23d  of  July  last  at  the  Sa- 
lopian coffee-house  at  ('/iftrhig-cros.*.  That  the  examina- 
tion not  being  finished  till  11  o'clock  at  night,  and  the 
defendant  having  intimation  that  bailiffs  were  lying  in  [  90  ] 
wait  to  nrrest  him  as  he  went  away,  lie  slept  at  the  coffee- 
house that  night,  and  was  arrested  there  early  the  next 
morning;  and  that  though  he  gave  them  intimation  of  the 
occasion  on  which  he  had  come  there  they  refused  to  libe- 
rate him.  In  answer  to  this  it  was  sworn  that  the  plaintiff's 
attorney  in  this  cause,  (who  it  appeared  was  present  at  the 
reference  the  night  before  the  arrest,  and  was  also  the  at- 
torney for  the  plaintiff  in  that  cause,)  knew  nothing  of  ihe 
VOL.  III.  F  sheriff's 
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1202.         sheriff's  officers  being  then  about  the  house,norwas  coneem- 

~  ed  in  the  defendant's  arrest  in  the  first  instance  (//) ;  buthav- 

' a     '    /       in°  been  informed  by  his  client  (the  present  plaintiff)  of  the 

STUART.      arrest  on  the  morning  of  the  24th,  he  had  in  consequence 

sued  out  a  writ  in  this  cause,  and  had  lodged  a  detainer  a- 

O 

gainst  the  defendant  at  the  sheriff's  office  in  the  course  of 
the  same  morning. 

Hovell  shewed  cause,  and  endeavoured  first  to  shew  that 
the  defendant  was  a  volunteer,  and  might  have  waved  giving 
evidence  for  himself  before  the  arbitrator ;  and  therefore  was 
not  within  the  privilege  of  witnesses  or  parties  attending 
courts  of  justice  (6);  at  least  as  it  did  not  appear  that  he 
was  using  due  diligence  to  return.  And  next  he  endeavour- 
ed to  exculpate  the  plaintiffand  his  attorney  from  any  blame, 
as  they  were  not  instrumental  in  procuring  the  first  arrest, 
but  only  lodged  a  detainer  against  the  defendant  afterwards, 
rail  Laives  in  support  of  the  rule  relied  on  Hetfaifs  case  (c), 
Ejfcheq.  Trin.  1788,  cited  in  the  last  edition  of  Com.  Dig-  tit. 
Privilege  (from  a  r  rent),  where  it  was  holden  that  a  party  to  a 
cause  was  privileged  from  arrest  during  his  attendance  on 
an  arbitration  under  a  rule  of  nisi  prius ;  and  observed  that 
the  privilege  was  illusory  if  a  detainer  were  good,  though 
the  original  arrest  were  founded  on  a  breach  of  the  privilege. 

Lord  EI.LENBOROUGH  Ch.  J.  This  defendant  was  cleafly 
privileged  ;  and  the  privilege  extends  to  one  redeundo  as  well 
as  eiindo  et  morando.  And  it  does  not  appear  that  he  has  been 
guilty  of  any  negligence  in  not  availing  himself  of  his  pri- 
vilege redeundo  within  a  reasonable  time;  for  he  was  ar- 
rested early  the  next  morning,  before  it  could  be  known 
whether  he  were  about  to  return  home  or  not. 

The.  Court  thereupon  directed  the  rule  to  be  made  absolute, 
and  as  the  plaintiff's  attorney  was  cognizant  of  the  occasion 
on  which  the  defendant  was  at  the  place  where  lie  was  arrested. 

(a)  It  appeared  that  the  defendant  had  made  a  similar  applica- 
tion to  the  Court  of  C.  P.  out  of  which  the  writ  issued  on  Hhich 
he  wns  arrested,  to  be  discharged  from  such  arrest,  which  had  been 
granted  accordingly.  After  which  the  defendant  was  kept  in  cus- 
tody upon  the  detainer  lodged  in  tin's  cause. 

(l>)  One  arrested,  while,  attending  commissioners  of  bankrupt  to 
prove:  a.  debt,  was  holden  not  to  he  privileged.  Kinder  v.  Willi- 
ams, 4  Term  Rep.  377. 

(c)  Vide.  S.  C.  referred  to  bj  Lawrence  J.  in  Ardimj  \.  Floiocr, 
8  Term  Rep.  5W. 

they 
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they  said  they  should  not  afford  adequate  protection  to  wit- 
nesses  under  such  circumstances  unless  they  made  the 

Rule  absolute  with  costs. 


ATKINS  and  Others  against 


1802. 

SpENCfi 

against 
STUART. 

[92  ] 


W  ELL  and  Another.    Wednesday, 

Nov.  17th. 


was  a  rule  calling  on  the  defendants  to  shew  cause 
whv  the  Master  should  not  review  his  taxation  of  the  costs 
in  the  cause,  and  why  the  defendants  should  not  refund  to 
the  plaintiffs  or  their  attorney  £18.,  the  double  costs  which 
had  been  paid  to  them.  The  action  was  assumpsit  by  the  pa- 
rish  officers  of  Toddington  against  the  parish  officers  of  Mil- 
ton  Bryant,  to  recover  money  laid  out  by  the  former  for  main- 
tenance  and  medical  assistance  afforded  to  a  pauper  belong- 
infto  the  latter  parish,  in  which  there  was  a  judgment  of 
nonsuit  (cr)  ;  and  the  Master  had  allowed  the  defendants  dou- 
ble  costs,  canceiving  them  entitled  to  it  under  the  stats.  7  Jac. 
1.  c%.  5.  and  21  Jac.  1.  c.  12.  s.  3.  inasmuch  as  they  had  been 

.        ,  •    v      xc 

sued   in  their  character  or  parish  officers. 

Wilson  shewed  cause,  and  adverting  to  the  rule  mentioned 
in  Hullock  oiVcosts,  236.  to  have  been  laid  down,  that  the  stat. 
7  Jac.  1.  does  not  extend  to  actions  for  a  nonfeazancc,  but  only 
where  some  act  is  done  by  the  officers  ;  observed  that  the  case 
of  Herring  v.  Finch  (ft),  cited  in  support  of  it,  which  was  case 
against  a  may  or  forrefusing  toreceivetlie  plaintiff's  vote  as  a 
freeman,  was  at  variance  in  principle  with  Okclei/  v.Sa/fer  (c)  ; 
where  the  stat.  43  E(i~.  c.  2.  in  pan  materia,  giving  treble  da- 
mages  in  case  of  a  verdict  for  a  defendant,&c.  sued  for  taking 
a  distress,  &c.  or  any  other  thing  doiiigby  virtue  of  the  act,  was 

holden  to  extend  to  a  case  in  assumpsit,  where  the  plaintiff 

.  ..          . 

having  voluntarily  paid  money  on  a  poor  rate,  afterwards 

brought  an  action  against  tho  overseers  to  recover  it  back. 
[Lawrence  J,  There  the  act  clone  was  the  receivingthemonev. 
—  Le  Blanc  J.  It  was  a  payment  made  to  avoid  adistress.]  The 
case  of  Herring  v.  Finch  was  not  ultimately  decided  on  the 
ground  of  the  objection  taken  that  the  action  was  for  a  nonfea- 
zance,  but  because  the  act  done  by  the  defendant  was  not  as  a 

(a)  Vide  an(c,  2  vol.  •50.'>.  on  the  principal  point. 

(b)  2  Lcv,2.jQ.  (c)  Yclu.  17G. 

F  2  Justice 


7^  stat. 
7  Jac.  I.e.  5. 
&  2*  Jac-  !• 
'j  j^'  \ 

ble  costs  to 
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Cf'tex 
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^or  a  non~ 

SUch  as  thC 

non-pav- 
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1802.        Justice  of  Peace,  but  inhis  capacity  of  a  corporator.  He  con- 
cluded with  referring  to  the  Master  for  the  modern  practice. 
ATKIWS  „    ,         ,   v  ,  , 

against  Besl  contra  was  stopped  by 

BANWELL.  The  Court;  who  said,  that  this  was  the  case  of  a  mere  non- 
feazance,  to  which  the  words  of  the  statute  did  not  extend : 
and  there  was  no  reason  for  departing  in  such  a  case  from 
the  letter  of  the  statute. 

It  was  thereupon  referred  back  to  the  Master  to  review  his 
taxation, and  that  such  sum  as  lie  directed  should  be  refunded 


Wednesday,  FEI.SE  &  Another,  Assignees  of  BROWNE  a  Bankrupt, 
Nov'  17th'  againts  WKAY. 

A  trader  JLN  trover  the  plaintiffs  declared  for  certain  bees  wax,  the 
here  gives  property  of  the  bankrupt  before  his  bankruptcy;  to  which 

the    o-eneral  issue  was  pleaded  ;  and  at  the  trial    before   Le 
an  order  to 
his  cor-  Itlanc  J.at  the  sittings  at  Gw/7t///a//,after  Hi/tin/  term  last,  a 

respondent  verdict  was  found  for  the  plaintiffs  for  £633.  5.s.  "2<L,  subject 
abroad  to  to  tne  opinion  of  this  Court  on  the  following  case  : 

tain^oodT"  In  'Ju'ic  1801'  Brou'"e>  tl)e  Bankrupt,  who  was  a  trader  in 
which  the  '  London,  gave  an  order  to  Fritzing  of  Hamburgh,  merchant, 
latter  pro-  to  procure  and  ship  for  him  a  quantity  of  beeswax.  In  pur- 
cures  upon  suance  of  which  Fritzing  procured  the  wax  in  question,  and 
ins  own  ere-  sju-ppeci  t}ie  same,  on  the  account  and  risk  of  the  bankrupt 
dit,  without  ,  i  j  •  •  i  ,  i  N  ,  ,  ,1  i  ,  .  ,. 
namino-  tlie  (packed  in  eight  casks)  on  board  the  Louise  and  Amelia, 

trader  here,  Captain  J .  Schnackenberg,  of  Hamburgh,  a  general  ship,  for 
and  ships  to  the  port  of  London,  in  the  beginning  of  the  month  of  Au- 
him  at  the  .  lagt  a(jciressec|  to  tjle  bankrupt,  and  the  bill  of  ladino- 

on  ""in  a  I 

price  diar^-  vvas  ^^ecl  UP  *°  tne  order  of  the  bankrupt.  The  persons 
inir  only  his  from  whom  Frit :///«•  purchased  the  wax  and  the  bankrupt 
coinmis-  were  respectively  si  rangers  to  and  had  no  correspondence  or 

account  with  each  other.     The  invoice,  price  of  the  u  ax,  in- 
tliat  the  ror-          ,.  .    .  .,  .     . 

rospondeni     eluding  the  commission  charged  by  tritzing,  amount  to£/oO. 

uhroad  is  sterling;  for  which  sum  Fritzing,  at  the  time  of  shipping 
so  fur 

a  vendor  as  between  him  and  the  trader  here  that  on  the  bankruptcy  of  the  lat- 
ter he  may  stop  the  <roo<is  in  transitu  by  procuring  tlu-bill  of  lading  from  the 
bankrupt's  brother  :  and  tliis  though  the  trader  here  had  before  his  bankruptcy  ac- 
cepted bills  drawn  on  him  by  his  correspondent,  for  the  amount  of  the  goods;  such 
acceptances  proveable  under  his  commission  amounting  at  most  to  part,  payment 
for  tlie  good,  which  does  uot  take  away  the  vendors  right  to  stop  in  transitu. 

the 
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the  wax,  drew  three  bills  of  exchange  on  the  bankrupt,  dated        1802. 
the  4th  of  August  1801,  for  the  several  sums  of  £210.,  £260.,         — 
and  £280.,  making  together  the  said  sum  of  £750.,  all  payable       n(    . 
to  the  order  of  himself  at  two  usances ;  and  informed  the  bank-       WRAY. 
rupt  that  he  had  drawn  the  same  for  the  price  of  the  wax,  and 
that  the  bankrupt  should  have  credit  for  the  same  when  the 
bills  should  have  been  negociated  :  which  bills  of  exchange 

O  *—> 

were  accepted  by  the  bankrupt,  and  have  since  been  proved 
under  his  commission  as  after  stated.  The  banktupt  received 
the  invoice  and  bill  of  lading  on  the  10th  of  August  1801 :  and 
on  the  2d  of  September  last  suspended  his  payments  and  com- 
nii^tted  an  act  of  bankruptcy  ;  and  a  commission  of  bankrupt 
had  been  issued,  whereon  he  was  duly  declared  a  bankrupt,  [  95  ] 
and  the  plaintiffs  chosen  his  assignees.  On  the  3d  of  Sem- 
tember  the  defendant,  (being  the  agent  of  Fritzing,  under  a 
general  power  of  attorney,  dated  7th  August  1801,)  called  at 
the  bankrupt's  counting-house,  in  order  to  obtain  a  security 
for  the  money  owing  by  him  to  Fritzing.  On  this  occasion 
the  bankrupt's  brother  G.  Browne,  delivered  up  to  the  defend- 
ant, as  such  agent,  the  invoice  and  bill  of  lading  of  the  wax. 
The  ship  Louise  and  Amelia  arrived  and.  was  entered  at  the  cus- 
tom-house in  the  port  of  London,  on  the  llth  of  September, 
and  not  before.  The  defendant,  on  the  receipt  of  the  bill 
of  lading  and  invoice,  delivered  the  former  over  to  Yates  and 
Co.  for  them  to  enter  the  wax  at  the  custom-house,  pay  the 
charges  thereon,  and  sell  the  same  as  his  agents,  and  on  his 
account.  Y  ates  and  Co.  accordingly  received  the  wax  on  be- 
half of  the  defendant,  and  sold  the  same  on  his  account  to 
one  Pilgrim  for  £814.  16s.,  which  sum  the  defendant  has  re- 
ceived in  account  with  }  ates  and  Co. ;  and  Fritzing  has  since 
confirmed  the  defendant's  act  in  taking  possession  and  dispos- 
ing of  the  wax.  Fri/zing  negociated  the  bills  drawn  by  him 
for  the  wax  with  K  K«rs£e«s,  a  banker  in  Hamburgh  to  whom 
he  indorsed  the  same,  and  received  the  amount  form  him,  and 
gave  credit  for  the  same  in  his  account  with  the  bankrupt.  Kar- 
stens  negociated  the  bills  with  other  houses  in  Hamburgh ;  and 
the  bankrupt,  pervious  to  his  bankruptcy,  duly  accepted  the 
bills.  The  bills  became  due  on  the  7th  of  October.,  and  were  not 
paid  by  the  bankrupt,  nor  have  they  been  paid  by  Fritzing,  who 
is  now  insolvent,  but  were  taken  up  under  protest  by  Feise,  for 
the  honour  of  Karstens,  who  has  since  proved  the  bills  under 
the  bankrupt's  commission,  and  holds  Fritzing  and  his  estate 
also  responsible  for  the  said  bills.  The  bankrupt,  at  the  time  [  9*5  ] 

F  3  the 
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the  wax  was  purchased  and  shipped  by  Frit  zing,  was  indebt- 
ed  to  l''"t:'lil£  in  ^'3000.  on  the  general   balance  of  account, 


ngaiitst  a"d  sti11  Continues  so  indebted,  exclusive  of  the  price  which 
WRAV.  r>'i/-J/i^  paid  i'or  the  vrax,  and  for  winch  he  drew  and  receiv- 
ed value  for  the  before-mentioned  bills  of  exchange.  The 
money  paid  by  }  ales  and  Co.  for  the  duties,  freight,  and 
charges  attending  the  wax,  amounts  to  ±'181.  10--.  ](W.,  which 
being  deducted  from  the  money  received  fromPi/^rin/,  leaves 
±'Goi;.  o.s.  CW.  the  net  value  of  the  wax.  The  question  for  the 
opinion  of  the  Court  was,  Whtther  the  plaintiffs  were  en- 
titled to  recover  in  this  action  .'  if  the  Court  .should  be  of 
opinion  that  they  were,  the  verdict  to  stand;  if  not,  a  non- 
suit to  be  entered. 

Sffir/i'tl  for  the  plaintiffs.  No  claim  can  arise  for  the  de- 
fendant to  detain  the  goods  from  the  delivery  to  him  of  the 
bill  of  lading'  and  invoice  by  the  bankrupt's  brother  after  the 
bankruptcy:  but  the  goods  not  having  reached  the  bankrupt, 
the  question  is,  Whether  I'ri/zi/ig  had  a  right  to  stop  them  in 
transitu  ?  But,  Ibt,  No  relation  existed  between  the  bankrupt 
and  l-'ritziiig,  on  which  the  right  to  stop  in  transitu  could  at- 
tach :  and  '2dly,  If  such  relation  did  exist,  the  exercise  of  it 
was  precluded  under  the  particular  circumstances  1.  Frit  zing 
was  a  mere  fad  or,  purchasing  on  behalf  of  Bi'oicne,  his  prin- 
cipal ;  and  a*  sitc/i,  could  have  no  ri'>-ht  to  stop  in  Transitu,  like 

i  O  I 

the  ci'tidnr  or  owner  of  the  goods,  but  had  only  a  lien  on  them 
for  his  balance,  so  long  as  they  remained  in  his  possession. 
The  ri'jht  of  stopping  in  transitu  does  not  arise  out  of  the  re- 
lation of  consignor  and  consignee  generally,  but  oirt  of  that 
of  vendor  and  vendee  only.  The  cases  are  ali  recent  in  the 
[  96  J  recollection  of  the  Court.  If  indeed  the  factor  do  not  disclose 
his  principal  at  the  time  of  the  purchase,  the  vcndormay  pro- 
ceed against  him  for  the  \alue  ;  but  that  cannot  make  the  fac- 
tor a  purchaser,  as  between  him  and  his  principal;  tor  the  lat- 
ter, when  disclosed,  is  responsible  to  the  original  vendor. 
Hut,  2dly,  Supposing  this  a  case  of  vendor  and  vendee,  no  case 
has  occurred,  where  the  goods  were  even  in  part  paid  for,  that 
the  vendor  could  stop  in  transitu  ;uid  retain  them,  unless  he 
refundc  i.l  what  he  had  ie<-ci\-ed.  In  ILod^oti  \.  l^nj  (<i],  where 
the  ii'j,ht  of  stopping  in  transitu  after  a  part  payment  for  the 
«voods  was  established,  it  was  fo";uul  .is  a  fact  that,  the  money  so 

ID  »•' 

received  by  the  vendor  had  been  tendered  back  again  before 

(<i)  1  Term  Rep.  1  10. 

the 
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the  action  brought.  Now  here  Fritziiig  has  received  the  full         1802. 
value  of  the  goods,  not  indeed  from  the  bankrupt  the  vendee, 

1'  I1'  I  S  E 

but  from  others  with  whom  he  discounted  the  bankrupt's  ac-  against 
ceptances  in  respect  of  the  goods  in  question,  which  accept-  WRAY. 
ances  have  been  since  proved  under  the  bankrupt's  commis- 
sion. It  would  be  therefore  unjustto  withdraw  from  the  bank- 
rupt's estate  the  value  of  the  goods  while  it  is  left  liable 
to  answer  bills  for  the  amount  in  the  hands  of  third  per- 
sons. In  Wiseman  v.  Vandeput  (a),  a  court  of  equity  first 
established  the  right  of  the  vendor  to  stop  in  transitu,  where 
the  vendees  had  paid  no  money  for  the  goods  :  but  equity 
\vould  never  aid  the  vendor  to  assert  such  a  right,  until  he 
had  refunded  what  he  had  received,  or  exonerated  the  bank- 
rupts's  estate  from  all  liability  in  consequence  of  bills  ac- 
cepted by  him  and  afterwards  negociated  by  the  vendor  in 
respect  of  the  goods.  In  Kinlock  v.  Craig  (/>),  where  the 
circumstances  were  similar  to  the  present,  the  whole  [  98  ] 
argument  turned  on  the  distinction  between  vendor 
and  vendee,  and  principal  and  factor.  There  the  con- 
signor's right  to  stop  in  transitu  was  established  against 
the  bankrupt,  who  had  accepted  bills  drawn  upon  the 
credit  of  the  goods  consigned,  upon  the  very  ground  of 
considering  the  relation  between  the  parties  to  be  that  of 
principal  onA.  factor,  and  because  a  factor  had  no  lieu  on  the 
goods  till  they  came  into  his  actual  possession.  [Lawrence 
J.  In  that  case  it  was  contended  that  the  acceptance  of  the 
bills  by  the  consignee  in  respect  of  the  cargo  consigned 
made  the  transaction  a  sale,  which  it  was  not  intended  to 
be.  There  was  no  question  as  to  the  right  of  a  factor  to 
stop  in  transitu;  for  the  goods  had  never  reached  the  factor; 
but  the  question  was,  Whether  the  owner  of  the  goods  might 
notstopthem  in  transitu  before  they  reached  the  factor?  And 
it  was  holden  that  he  might,  notwithstanding  the  factor  had 
given  his  acceptances  upon  the  credit  of  the  consignment.] 
Here  the  argument  for  the  defendant  can  only  be  sustained, 
if  at  all,  upon  the  ground  that  the  transaction  was  a  sale':  then 
if  it  be  so,  the  acceptances  must  be  taken  to  be  a  payment,  so 
far  as  that  the  consignor's  right  to  stop  in  transitu  cannot  be 
enforced  without  a  tender  at  least  of  indemnity  to  the  bank- 
rupt's estate  against  its  liability  to  such  acceptances.  [Law~ 
rence  J.  Is  it  to  be  contended  that  if  one  to  whom  goods  are 

(a)  2  Vern.  203.  (b)  3  Term  Rcp.lW.  and  783. 

consigned 
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1802.  consigned  except  bills  drawn  by  the  consignor  for  the  value, 
and  afterwards  become  bankrupt  before  the  bills  are  paid,  in 
FF.ISE  consequence  of  which  the  drawer  is  obliged  to  take  up  and 
ogams  satisfy  the.  bills  ;  yet  that  the  consignee  is  entitled  to  have  the 
goods  from  the  agent  of  the  consignor  who  has  stopped  them  ? 
[  99  ]  The  consignor  is  entitled  to  have  the  irhnlc  value  before  he 
parts  with  the  goods.  In  case  of  a  partial  payment,  where 
the  argument  may  cut  both  \vays,  then  he  who  obtains  the 
leo-al  possession  is  entitled  to  keep  it.  And  if  the  vendor 
have  a  rii;ht  to  stop  the  goods  in  transitu,  and  have  stopped 
them,  lie  lias  a  lien  on  the  goods  till  the  v.  hole  price  be  paid. 
The  ;»s  in-nees  of  the  bankrupt,  who  are  the  ncl'on  in  this 
case,  must  recover  by  the  strength  of  their  own  title.]  The 
goods  in  tills  case  were  shipped  at  the  risk  of  the  bankrupt, 
and.  therefore.  Fiitzia^,  supposing  him  to  stand  in  the  clva- 
ract^r  of  a  mere  factor,  and  not  of  a  vendor,  would  have 
lost  his  lien  on  them,  and  therefore  could  not  stop  them  in 
transitu,  according  to  Sii-cef  v.  Pi/tn  (a) 

Mai-i-yalt,  contra,  said  that  all  the  cases  established  the 
right  of  stopping  in  transitu  as  between  consignor  and  con- 
signee generally  ;  and  here  it  was  found  in  the  case  that  Frit- 
zing  consigned  the  goods.  But  supposing  there  were  such  a 
distinction  in  law  as  that  contended  for,  yet  the  facts  did 
not  warrant  the  application  of  it  here  ;  for  Frilzing  was  to 
all  intents  and  purposes  the  vendor  as  between  these  parties. 
He  was  in  the  common  case  of  a  merchant  who  purchased 
goods  by  the  orcU-r  of  his  correspondent,  for  which  lie  made 
himself  responsible,  and  for  which  he  drew  bills  payable  to 
his  own  order.  [He  was  then  stopped  by  the  Court.] 

GROSK  J.  This  is  an  action  of  trover  by  the  vendee  of 
goods  who  has  not  paid  the  price  for  them  against  the  defend- 
ant, the  agent  of  the  vendor,  who  has  stopped  them  in  transitu. 
It  appears  that  in  June  1801  an  order  was  o-iven  by  Jirowtte, 

,    the  bankrupt,  to  Frilz'ui'f,  his  correspondent  abroad,  to  pur- 
100  1  ..,..  .  . 

chase  the  wax  lor  him.      Fritzing  bought  it  accordingly  of 

another  merchant  who  was  a  complete  stranger  to  I3roii'ne, 
and  had  no  account  or  correspondence  with  him.  There  was 
then  no  privity  between  I'/oinic  and  the  merchant  of  whom 
the  wax  was  purchased.  On  the  2d  of  August  the  wax  was 
shipped,  and  on  the  -'1th  Frilzhi^  drew  bills  of  exchange  on 


Ante  1  vol.  4. 

Browne 
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Browne  for  the  price  ;  and  on  the  10th  the  latter  received  the          1801 
bill  of  lading  and  invoice.  On  the  2d  September  Broivne  be-          ~ 
came  a  bankrupt  ;  and  on  the  next  day  the  defendant,  on  be- 


half  of  Frit  zing,  obtained  from  the  bankrupt's  brother  the       WRAY. 

bill  of  lading  and  invoice  ;  and  it  turns  out  that  the  bank- 

rupt's acceptances  have  not  been  paid.     What  is  this  then 

but  the  plain  and  common  case  of  the  consignor  of  goods, 

who  has  not  received  payment  for  them,  stopping  them  in 

transitu  before  they  get  to  the  hands  of  the  consignee.  It  is 

saidthat  no  such  right  exists  in  the  case  of  a  factor  against  his 

principal.  If  this  were  the  case  of  factor  and  principal  merely, 

I  should  find  great  difficulty  in  saying  that  it  did.     But  here 

Frit  zing  may  in  reality  be  considered  as  the  vendor.  For  the 

name  of  the  original  owner  was  never  made  known  to  the 

bankrupt.  There  was  no  privity  between  them  ;  but  the  goods 

were  purchased  and  the  bills  drawn  in  Frilzing's  own  name  : 

and  therefore  he  stands  in  the  situation  of  vendor  as  to  Browne. 

The  defendant,  acting  under  an  authority  from  Fritzing,  ap- 

plied, upon  the  bankruptcy  of  Browne,  for  the  purpose  of 

getting  security  for  the  goods,  and  received  the  bill  of  lad- 

ing from  the  brnkrupt's  brother,  as  lie  honestly  might,  and 

which  the  other  acted  honestly  in  giving  up  to  him.      This 

is  agreeable  to  what  Lord  Hardwicke  said  in  Snee  v.  Prescot  [  101  ] 

(«),  that  if  the  consignor  get  the  goods  back  again  by  any 

means  short  of  felony,  he  should  not  blame  him.    Now  this 

is  the  common  case  of  consignor  and  consignee,  where  the 

former  has  not  been  paid  for  his  eroods.and  he  sets  the  bill  of 

JO  O 

lading  honestly  into  his  possession,  and  stops  the  goods  while 
they  are  in  transitu.  How  then  can  we  say  that  he  ib  atort-fea- 
sor,  and  guilty  of  a  conversion?  I  am  not  satisfied  that 
there  is  any  distinction  in  kv\v  between  the  case  of  a  ven- 
dor and  a  factor  consigning  goods;  but  if  there  be  any  such 
difference,  Fritzing  was  in  regard  to  the  bankrupt  the  ven- 
dor in  this  case,  particularly  as  the  bills  were  drawn  payable 
to  himself. 

LAWRENCE  J.  I  am  of  the  same  opinion,  that  the  plaintiffs 
have  no  right  to  recover.  It  has  been  contended  that  the  right 
of  stopping  in  transitu  does  not  attach  between  these  parties  ; 
that  Browne  must  be  considered  as  the  principal  for  whom  the 
goods  were  originially  purchased,  and  that  Fritzing  was  no 
more  than  his  factor  or  agent,  purchasing  them  on  his  ac- 

ox  o 

(a)  1  Atk.  250. 

count  , 
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1802.  count;  and  that  the  right,  of  stopping-  in  transitu  does  in 
7T7~  ~  point  of  law  apply  solely  to  the  case  of  vendor  and  vendee.  It' 
aqainst  t^nt  'SVm'  H°'  ^  wou^  ne«rly  put  and  end  to  the  applica- 
WRAY.  tion  of  that  law  in  this  country ;  Tor  I  believe  it  happens 
for  the  most  part  that  orders  come  to  the  merchants  here 
from  their  correspondents  abroad  to  purchase  and  ship  cer- 
tain merchandize  to  them;  the  merchants  here,  upon  the 
authority  of  those  orders,  obtain  the  goods  from  those  whom 
they  deal  with;  and  they  charge  a  commission  to  their  cor- 
respondents abroad  upon  the  price  of  the  commodity  thus 
obtained.  It  never  was  doubted  but  that  the  merchant  here 
if  he  heard  of  the  failure  of  his  correspondent  abroad,  miirht 
[  102  ]  stop  the  goods  in  transitu.  Hut  at  any  rate  this  is  a  case  be- 
tween vendor  and  vendee  ;  for  there  was  no  privity  between 
the  original  owner  of  the  wax  and  the  bankrupt ;  but  the  pro- 
perty may  be  considered  as  having  been  first  purchased  by 
./'/// -///:;•  and  again  sold  to  .Ltrowiie  at  the  first  price,  with  the 
addition  of  his  commission  upon  it.  lie  then  became  the 
vendor  as  to  .llroinic,  and  consequently  had  a  right  to  stop 
the  goods  in  transitu.  And  ,-,0  it  is  admitted  that  he  might 
in  the  argument,  considering  Mil  zing  as  vendor,  unless  he 
is  eM,.-pped  by  the  circumstance  of  LYoztv/e  having  accepted 
bills  for  the  amount;  which  bills,  it  is  contended,  may  be 
proved  under  /jAwr/v^'s  commission, and  are  equivalent  at  least 
to  part  payment  of  the  goods;  but  it  was  decided  in  JJodg- 
.so//  v.  Lot/  (//),  (hat  part  payment  lor  the  goods  does  not  con- 
clude the  ii'j;ht  to  stop  in  transitu  ;  itonly  diminishes  the  ven- 
dor's lien  pro  tanto  on  the  goods  detained.  Then  having  law- 
fully possessed  himself  of  (hem,  he  has  a  lien  on  them  till 
the  whole  price  he-  paid,  which  cannot  therefore  be  satisfied 
by  shewing  a  part  pa.vment  only.  It  is  possible  that  part 
payment  may  be  obtained  by  proving  the  bills  \m&er  JBrowne's 
commission.  But  if  the  loss  must  fall  on  one  side  or  the  other, 
the  maxim  applies,  Qui  prior  est  tempore  polior  estjurc. 

Le  l)i,\\r,J.  The  questions  made  arc,  1st,  Whether  the 
parties  stood  in  such  a  relation  to  each  other  as  that  the  right 
to  stop  in  transit  u  attached  (  2dly,"\\  hether,  it'lhey  did,  there 
existed  any  circumstances  in  this  case  to  repel  thai  right?  As 
to  the  first,  the  situation  of  /''ri/zin^  was  that  of  be  ing  employed 
by  llrnirne  to  purchase  goods  abroad  and  to  send  ihemto  him 
here.  For  the  purpose  (hen  of  stopping  the  goods  in  transitu., 

(a)  ~  Term  Urn.  440 

they 
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thev  stood  in  the  relative  situation  of  vendor  and  vendee  ; 
though  perhaps  not  so  as  for  all  purposes.  Frit  zing  pledged 
his  own  credit  in  the  purchase  of  the  goods  from  the  origi- 
nal owners ;  and  'Browne  could  not  be  called  upon  for  the  va- 
lue by  the  original  owners ;  unless  the  goods  came  to  his 
hands,  and  he  had  not  paid  or  accounted  for  the  value  of  them 
to  Frit  zing  with  whom  alone  he  dealt.  Then  clearly  Fritzing 
had  a  right  to  stop  them  in  transitu,  unless  theacceptance  of 
his  bills  by  Brownem&de  any  difference.  But  if  the  full  price 
of  the  goods  be  not  paid  to  the  vendor,  it  does  not  take  away 
his  right  to  stop  them  in  transitu.  Now,  at  most  in  the  event 
which  has  happened  of  13  row  ties  bankruptcy,  the  proof  of 
the  bills  under  his  commission  can  only  be  considered  as  a- 
mounting  to  a  part  payment;  and  it  has  been  holden  that  that 
will  not  takeaway  the  vendor's  right,  however  it  may  lessen 
his  lien  to  the  amount  of  the  price  actually  advanced. 

Lord  ELLENBOROUGH  Ch.  J.  then  said,  that  having  been 
engaged  in  the  cause  (though  he  did  not  recollect  on  which 
side)  he  had  not  taken  part  in  the  discussion :  but  that  he  en- 
tirely concurred  in  the  opinions  delivered  by  the  other  Judges. 
It  was  substantially  the  case  of  a  vendor,  only  adding  to  the 
original  price  of  the  goods  the  amount  of  his  commission. 
And  the  case  of  Hodgson  v.  Lot/  shewed  that  a  part  pay- 
ment did  not  destroy  the  vendor's  right  of  stopping  in  tran- 
situ ;  it  only  reduced  his  equitable  lien  pro  tanto,  when  he 
got  the  goods  into  his  possession. 

Postea  to  the  defendant. 


1802. 

FEISK 
ayainst 
WHAT. 


[  104] 

ORD  against  FENWICK.  Executrix.  &c.  in  Error.       Wednesday, 

Nov.  17th. 

1. 
IST  error,  the  plaintiffbelow  declared  in  assumpsit  in  the  first   ^  count  in 

count  as  executrix  of  W.  F\  deceased,  upon  promises  made  to  assumpsit  to 
thetestatorin  his  lifetime  for  £t>00.paid,laid  out,and  expended  the  plaintiff 

as  executrix 
for  money 

paid  by  her  to  the  defendant's  use,  may  be  joined  with  another  count  on  pro- 
mises made  to  the  testator :  for  non  coristat  but  that  she  may  have  been  compelled 
to  pay  ilie  money  upon  an  obligation  by  the  testator  as  surety  for  the  defendant  to  a 
creditor;  in  which  case  the  law  would  raise  an  assumpsit  in  him  to  reimburse  the 
testator's  estate,  and  the  money  so  recovered  by  the  executrix  would  be  assets. 
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by  the  testator  for  the  use  of  the  defendant.  In  the  second 
count  the  plaintiff  declared  for  that  whereas  the  defendant 
or.,  &.c.  at,&c.  was  indebted  to  the  said  plaintiff  as  executrix, 
as  aforesaid,  in  other  £0'00.  for  divers  sums  of  the  said 
plaintiff  as  executrixes  aforesaid,  and  by  her  the  said  plaintiff 
as  executrix  as  aforesaid,  to  and  for  the  use  of  the  defendant, 
&.c.  paid,  laid  out,  and  expended  ;  and  being  so  indebted,  he 
the  defendant  promised  to  pay  to  the  plaintiff,  as  executrix  as 
aforesaid,  the  said  £600.  when  requested,  &.c.  Neverthe- 
less, &C.  After  a  general  verdict  and  general  judgment  for 
the  plaintiff  below  in  C.  B.  a  writ  of  error  was  brought  in 
tin's  Court  ;  and  in  addition  to  the;  common  errors,  the  no%r 
plaintiff  assigned  for  error  a  mis  joinder  of  action,  in  as  much 
as  the  plaintiff"  below  had  declared  in  the  first  count  upon 
promises  made  by  the  defendant  to  her  testator  in  his  life- 
time ;  and  in  the  second  count  on  promises  made  to  the 
plaintiff  below  herself,  founded,  as  appears  by  that  count, 
on  a  demand  accruing  due  to  her  personally  and  in  her  own 
right,  and  not  as  executrix. 

Pcahe  for  the  plaintiff  in  error.  Jl.ieciilorsor  Administrators 
cannot  join  in  the  same  declaration  distinct  claims  which  they 
]  have  a*  such  with  other  claims  in  their  mdidn  ual  characters, 
(n)y  otherwise  it  is  bad  after  verdict  (/>).  The  first,  count  is 
clearly  for  a  debt  due  to  the  testator;  it  is  for  money  paid  by 
him  in  his  lifetime:  but,  the  second  is  fora  debt  due  to  the 
plaintiff  below  in  her  own  right;  for  it  is  foi  money  paid  I  if 
/icisc/f-  '1  hen  c, tiling  herself  executrix  is  mere  surplusage, 
and  would  not  exempt  her  from  costs.  She  could  not  pay 
money  as  c.reciil/ii  to  the  defendant's  use  :  for  supposing  the 
money  paid  out  of  the  asset-,  it  would  still  be  paid  in  her 
own  light.  For  having  once  received  it,  she.  would  be  an- 
swerable to  the  creditors.  [Lord  Ellenborongh.  If  any  case 
can  be  put,  where  an  executrix  as  such  might  pay  money  to 
the  use  of  the  defendant,  the  argument  will  not  hold  ;  for  you 
take  upon  you  io  make  out  that  there  is  no  such  case.  Xo-,v 
il  the  executrix  had  been  sued  upon  a  joint  bond  of  her 
testator  and  the  defendant,  on  v,  hieh  tin;  plaintiff  obtaiiu-d 
judgment,  and  then --lie  had  paid  the  \\holf  debt,  an  action 
would  lit;  by  her  as  executrix,  to  recover  a  contribution  if  it 


(n}  Vide  Jlnnh'ni  v.  Qitilln-,  v?  Sfra.  lv>71.  and  1    \Vilf.  17]. 
(It)  Vide   iin<i>!ni  v.  I'ark'.-s,  %  Jio<>.   $  1'ul/.   4-3   and    Haii 
v.  Hayicood,  '•'>  'ltr,n.  Il<y,  4')3. 


were 
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were  a  joint  debt,  or  the  whole  if  the  testator  were  only  a 
surety  (a.)]  If  such  were  the  case,  it  should  have  been  so 
stated  on  the  face  of  the  declaration,  that  it  might  appear  to 
be  a  case  in  which  she  was  entitled  io  sue  as  executrix.  In 
Sidgood  v.  Way  and  his  wife  (6)  in  error,  where  the  wife  was 
joined  in  an  action  with  the  husband  for  use  and  occupation 
against  the  defendant  below  and  for  money  had  and  received, 
and  had  a  verdict  and  judgment  in  C.  B. ;  this  Court  reversed 
the  judgment,  because  the  sole  interest  must  be  presumed  to 
be  in  the  husband,  unless  a  particular  interest  were  expressly 
stated  in  the  wife  :  although  the  same  argument  was  urged 
there  that  it  would  be  sufficient  to  sustain  the  judgment  if 
a  possible  case  could  be  shewn  where  the  joint  promise  to 
the  husband  and  wife  would  be  good ;  and  such  cases  were 
shewn.  [Lord  Elloiboro/igh.  The  declaration  is  not  stated 
sufficiently  explicit  to  enable  us  to  judge  of  the  application 
of  that  case  to  the  present.  It  does  not  appear  whose  lands 
had  been  used  and  occupied,  whether  the  husband's  or  wife's 
which  must  have  been  stated.]  In  Betts,  Executor,  v.  Mitchell 
(c),  there  were  counts  on assumpsits  to  the  testator,  and  also 
a  count  on  a  promissory  note  made  to  the  plaintiff  as  execu- 
tor, which  the  Court  held  could  not  to  be  joined,  and  gave 
judgment  for  the  defendant  on  demurrer.  And  yet  it  might 
kave  been  as  well  urged  there  as  here,  that  the  security  was 
given  in  consequence  of  an  obligation  to  the  testator. 
[Lord  Ellenborough.  There  the  security  itself  was  created 
after  the  death  of  the  testator,  and  therefore  the  execu- 
tor must  have  sued  upon  it  in  his  own  right,  whatever 
the  original  consideration  mi o'ht  have  been.  The  case  shews 

o  O 

at  least  that  the  plaintiff,  stating  the  promise  to  be  made 
to  him  as  executor,  does  not  conclude,  if  he  ought  not 
to  have  sued  in  that  character;  but  it  may  be  rejected 
as  surplusage.  It  was  expressly  decided  in  Goldthwaytc 
and  wife,  executrix,  v.  Petne  (d),  that  a  plaintiff  could 
not  sue  as  executrix,  ior  money  had  and  received  by  the 
defendant  to  her  use  after  the  death  of  the  testator;  but 
would  nevertheless  be  liable  to  costs,  if  she  failed.  And 
there  seems  no  distinction  in  principle  between  that  case 
and  assumpsit  for  money  paid  by  th  3  executor  to  the  defend- 


1802. 

ORD 

against 

FEXWICK, 

in  Error. 
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(a)  It  was  intimated  from  the  bar  that  such  was  the  real  case. 
(1)  2  Blac.  R.  1236.  (c)  10  Mod.  316. 

(d)  5  Term  Rep.  234. 

ant 
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1802.         ant's  use  after  the  death  of  the  testator.  And  in  Joinings  v. 
Newman  administratrix  («),  and  other  cases  (6),  it  has  been 
aaainst       holden  that  ft  count  on  a  promise  made  by  the  defendant  as 
FEXWICK      administratrix  to  pat/  money  received  by  her  as  such  to  the 
in  Error.       plaintiff's  use  could  not  be  joined  with  other  counts  on  pro- 
mises made  by  the  intestate.  [Lawrence  3.  In  actions  against 
executors,  the  judgment  would  be  different  on  the  different 
counts  charging  them  as  such,  and  also  in  their  own  right; 
and  there  those  cases  do  not  apply.] 

Wood,  contra,  insisted  that  it  was  sufficient  to  sustain  the 
judgment,  if  there  were  any  possible  case  in  which  the  plain- 
tiff below  could  sue  as  executrix  for  money  paid  to  the  use 
of  the  defendant  after  the  death  of  the  testator ;  and  that  the 
case  put  by  the  Lord  Chief  Justice  was  the  fact  in  this  in- 
stance. The  testator  having  become  surety  for  the  defendant, 
and  the  executrix  having  been  compelled  to  pay  the  money 
to  the  creditor,  she  could  only  recover  in  her  character  of  ex- 
ecutrix, because  she  must  have  proved  the  undertaking  of  her 
testator  (c).  If  then  she  might  have  declared  specially  in  that 
character,  by  setting  forth  all  the  facts,  shewing  how  the  de- 
fendant became  liable  to  pay  to  her  as  such,  there  is  no  reason 
why  she  may  not  declare  genera//!/  f/.s  e:ieciifri.r,  and  give  the 
special  matter  in  evidence.  In  Bid-good  v.  Wat/(d),  as  it  was 
not  stated  to  be  the  wife's  land,  the  Court  could  not  infer  it: 
besides  there  was  a  count  for  money  had  and  received  to  the 
use  of  the  husband  and  wife,  and  an  assumpsit  toboth.  In 

[  108  ]  Rettsv.  Mitchell  (c),  the  taking  a  promissory  note  by  the  ex- 
ecutor gave  a  new  cause  of  action  to  him,  on  which  he  could 
only  sue  in  his  own  right.  But  the  case  of  Petrie  and  another, 
executor,  v.  .flat/////  (  /'),  is  in  point,  that  a  count  for  money 
//ad and  received  by  the  defendant  to  the  use  of  the  c.icciitoi-y, 
as  such,  may  be  joined  with  a  count  for  money  had  and  re- 
ceived by  him  to  the  use  of  the  (ex/ a  tor.  There  were  also 
counts  for  money  paid  by  the  executors  to  the  use  of  the  de- 
fendant, of  which  no  notice  was  taken  in  what,  was  said  by 
the  Court ;  and  therefore  it  is  probable  that  they  were  consi- 
dered to  stand  on  the  same  ground  as  the  counts  for  monev 


(a)  4  Term  Rip.  347. 

(t>)  Rost:  and  \Vifc  v.  Bowler  and  another,  Executors,  fyc.  \  H. 
Blue.  108.  and  Briydcn  v.  I'arkcs,  2  Bos.  <V  Pull.  424.  S.  P. 

(c)  Vide  Cookc  v.  Lucas,  ante,  2  vol.  39/3. 

(d)  2  Blue.  It.  1230.     (c)  10  Mod.  310.    (  f)  3  Term  Rep.  ViO. 

had 


tN  THE   FORTY-TIIIRO  YEAR  OF  GEORGE    III. 


108 


had  and  received.  [Laivrence  J.  That  case  came  on  upon  a 
motion  to  amend  from  the  Judge's  notes,  after  a  writ  of  error 
brought,  by  adding  a  verdict  for  the  plaintiffs,  on  the  second 
plea,  which  had  been  omitted  to  be  entered  at  the  trial.  But 
what  became  of  the  writ  of  error  afterwards  does  not  appear.] 
It  was  dropped  in  consequence  of  the  amendment.  With 
respect  to  the  case  ofGoIdthwaytev.  Pefrie  (a),  it  was  suffi- 
cient as  to  the  question  of  costs,  if  the  plaintiff  might  have 
declared  in  his  own  right.  And  as  to  Jennings  v.  Newman  (b), 
an  answer  has  already  been  given  by  the  Court.  But  the 
rule  was  laid  down  in  Cockerell  v.  Kynaston  (c),  that  if  the 
money  or  goods,  when  recovered,  would  be  assets  in  the  ex- 
ecutor's hands,  he  must  sue  for  them  in  his  representative 
capacity.  There  it  was  holden  that  a  count  in  trover  by 
the  executor,  for  a  conversion  in  the  testator's  lifetime,  might 

O 

be  joined  with  another  count  for  a  conversion  in  hi  sown  time. 

Peake,  in  reply,  referred  to  2  Sound.  117.  d.  (last  edition 
by  Mr,  Serjt.  Williatns),  where  all  the  cases  are  collected,  and 
some  are  referred  to  which  are  contrary  to  what  is  said 
in  Pctrie  v.  Ilannay,  and  seem  to  explode  the  rule  in  Cockerell 
v.  Kt/nastoii. 

LORD  ELLEN  BOROUGH,  C.J.  It  is  said  that  the  two  counts 
cannot  be  joined,  because  the  first  is  for  a  debt  due  to  the 
testator,  and  the  second,  being  for  money  jw/W  by  the  execu- 
trix herself  to  the  defendant's  use,  must  be  taken  to  bo 
fora  debt  due  to  her  in  her  own  right,  although  she  lias 
declared  for  it  as  due  to  her  in  her  representative  character. 
But  if  we  can  suppose  a  case  where  the  money  must  have 
been  paid  by  her  as  executrix,  and  for  which  she  must 
entitle  herself  to  recover  as  such,  the  judgment  rnay  be 
sustained.  Now  there  is  one  such  case,  and  one  only  which 
occurs  to  me,  which  I  before  mentioned,  namely,  where 
the  executrix  has  been  sued  on  the  obligation  of  her  testa- 
tor, who  had  become  surety  for  the  defendant,  whose  debt 
she  has  been  ohliged  to  pay,  to  recover  ^hich  the  law- 
would  raise  an  implied  promise  by  the  defendant  to  her 
as  executrix  to  repay  the  money.  Then  if  there  be  one  case 
where  she  could  not  help  paying  money  out  of  (he  assets 
to  the  defendant's  use,  which  he  was  bound  to  nuke  good, 
surely  she  may  sue  for  Jt,  and  properly  call  herself  executrix, 
in  which  character  alone  she  could  entitle  herself  to  recover 


1802. 

ORD 

ayainst 
FEN  WICK, 
in  Error. 


(«)  5  TcrmRpp.  234. 

(?)  4   Term  Rep.  277.281. 


(6)  4  Term  Rep.  31 : 
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it.  She  could  not  pay  this  money  out  of  her  own  funds,  and 
raise  an  implied  assumpsit  against  the  defendant ;  nor  could 
she  properly  declare  in  any  other  character:  if  she  could, 
I  admit  that  she  ouirht  not  to  have  named  herself  executrix. 

O 

I  will  not  consider  what  the  conseqnence  would  have 
been  had  this  been  a  count  for  money  had  and  received  to  the 
use  of  the  executrix,  after  the  death  of  the  testator  :  there 
the  case  of  Goldtlncayte  v.  Pefrie  would  properly  have  applied. 
But  here  I  have  stated  a  case  where  she  must  sue  as  executrix. 
The  cases  however  are  somewhat  perplexed ;  and  therefore  at 
present  we  shall  only  be  considered  as  giving  judgment  nisi, 
&.c.  for  the  defendant  in  error.  And  if  any  doubt  should  occur 
to  us  in  the  course  of  the  term,  we  will  intimate  it ;  otherwise 
the  judgment  will  stand. 

GROSE  J.  declared  himself  of  the  same  opinion. 

LAW  R  F.  N  r  K  J  .referred  to  the  case  of  King  v.  Thorn  (o), where 
JlullerJ.  said,"  that  the  only  question  is,  Whether  the  sum. 
"  when  recovered,  will  be  considered  as  assets  of  the  testator  ? 
"  if  so,  that,  is  all  the  Court  look  to." 

LE  BLANC  J.  The  same  was  said  in  Cockerel!  v.  Ki/nasto)/: 
and  that  was  a  very  strong  case ;  for  that  was  a  case  where  the 
plaintiff'declared  in  trover  as  executrix  for  a  conversion  after 
the  deatli  of  the  testator. 

(a)  1  Term  Rep.  489,  There  it  was  liolden  that  where  a  bill  of  ex- 
change was  indorsed  to  the  plaintiffs  as  executor  s,th&y  might  declare 
as  such  as  in  an  action  against  the  acceptor. 


Thursday,  Foui)  against  LOVER. 

Nov.  18  th. 

In  an  affida-  -*-  ^-^'  Pontiff,  in  the  affidavit,  to  ho  Id  to  bail,  deposed .  that 

vittoholdto  the  defendant  was  justly  and  truly  indebted  to  him  in  .£10. 

bail  for  £16.  fw((  ujnrard*,  for  money  lent,  &c.  for  which  said  siwt  of  ,£10. 

ana  np-  u)^  ,/>>,/7m/s>  ]K,  yie  plaintiff,  had  notbeen  tendered  any  Bank 

wards,  it  is  ,.,/,,,  MI                                   i 

not  suffiri-  °*  bug/and  bills  or  noles,  etc.  whereupon 

cut.  to  ne<ra-     Barrow  obtained  anile  nisi  for  discharging;  the  defendant  out 

o       o 

tive  a  tender 

in  Bank 

notes  of  the  said  sum  <>f  .£10.  and  i//)ii'i>rds  ;  though  if  the  negative  had  been   of 

such  tender  of  the  said  sum  only,  that  would  be  taken  to  refer  the  specific  »uni 

mentioned  which  might  be  so  tendered. 

of 
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of  custody  on  filing  common  bail,  on  the  insufficiency  of  the 
affidavit,  as  non  constat  but  that  the  sum  due  above  the  £16. 
was  a  fractional  sum,  for  which  no  tender  in  bank  notes  could 
be  made ;  which  would  bring  this  within  the  case  of  Jennings 
v.  Mitchell,  (a) 

Wigley  shewed  cause,  and  relied  on  Mavlin  v.  TownsJiend 
(ft),  where  in  an  affidavit  to  hold  to  bail  in  £i}0.  and  upwards, 
it  was  holden  sufficient  to  negative  a  tender  of  the  said  sum  in 
bank  notes  ;  as  that  was  taken  to  have  reference  to  the  spe- 
cific sum  sworn  to,  which  was  such  as  might  be  so  tendered. 
The  only  difference  there  was,  that  the  words  ("said  sum  of 
£20. )atid upwards,"  was  not  repeated,  as  here  the  words  "£16. 
and  upwards"  are  :  But. 

Per  Curiam.  That  makes  all  the  difference.  Here  the 
words  negativing  the  tender  expressly  refer  to  a  sum  beyond 
the  £16. 

Rule  absolute,  (r) 

(a)  Ante,  1  vol.  17.  (b)  Ante,  1  vol.  1. 

(c)  The  same  point  was  before  ruled  in  Barnet  v.  Wheeler,  Hll. 
41  G.  3.  and  in  Major  v.  Martin,  E.  42  G.  3. 


1802. 

FoHD 
against 
LOVER. 


SCOTT  against  SOAXS. 

J_  HE  defendant  was  sued  in  assumpsit  for  work  and  la- 
bour and  on  the  common  counts,  by  the  name  of  "Jonathan 
otherwise  John  Soans."  And  he  demurred  to  the  declaration, 
and  assigned  for  cause  that  "  the  said  John  Soans  the  defend- 
ant is  in  and  by  the  said  declaration  described  as  having  two 
Christian  names  of  Jonathan  and  John;  whereas  by  law  no 
person  can  have  two  Christian  names  ;  and  also  for  that  it  is 
uncertain  by  the  declaration  which  is  the  defendant's  real 
Christian  name. 

Wood,  in  support  of  the  demurrer,  relied  on  Erans  v. 
King  (a),  in  which  Ld.  Ch.  J.  Wi/Ies  notices  all  the  principal 
cases  ;  where  it  was  holden  that  a  declaration  against  John  A., 
otherwise  John  Jants.-i  A.,  is  bad,  as  a  man  cannot,  have  two 
Christian  names. 

(a)   IVil'.ts,  ofA. 


Friday, 
Nov.  19th. 

The  defend- 
ant being 
sued  by  the 
name  of 
"  Jonathan 
otherwise 
John 

[   112  ] 
Soans"  is  no 
cause  of  de- 
murrer to 
the  declara- 
tion ;  for, 
non  const.it 
that  it  is  not 
alloneeAris- 
tia/t  name. 


III. 


G 


Lord 
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SCOTT 
against 
SOAXS. 


[  113  ] 

Saturday, 
Aoi>.  20th. 

One  v>"ho  re- 
sided on  a 
tenement  of 
£-5.  a  year 
in  the  parish 
of  W.  and 
at  the  same 
time  rented 
the  Icy  (i.  e. 
pasturage) 
of  two  cov.'S 
from  May- 
day to 
Michaelmas 
in  certain 
land  in  //.at 
6  guineas, 
thereby 
trains  a  set- 
tlement in 
JJ".  though 
lie  v.  ere  not 
entitled  to 
the  exclusive 
pasturage  of 
(,he  land  in//. 


Lord  ELLEN  BOROUGH  C.  J.  That  came  on  upon  a  plea  in 
abatement,  which  introduced  a  fact,  that  he  was  known  by  the 
one  name  and  not  by  the  other;  each  of  the  christian  names 
being  prefixed  to  what  appeared  to  be  the  surname.  So  here, 
if  the  defendant  plead  in  abatement,  it  will  appear  probably 
that  he  is  sued  by  two  christian  names  :  but  this  comes  on  upon 
a  demurrer  to  the  declaration,  assuming  a  fact  which  does  not 
appear:  for,  non  constat  but  that"  Jonathan  otherwise  John" 
is  all  one  christian  name.  Names  as  fanciful  as  "otherwise" 
frequently  occur.  We  cannot  intend  either  way  :  and  if  the 
fact  really  were  so,  we  should  be  deciding  against  the  fact  if 
we  gave  judgment  for  the  defendant  upon  this  demurrer.  Sup- 
pose a  man  bound  himself  in  a  bond  by  the  name  of  "Jona- 
than otherwise  John  Scan?"  what  objection  could  be  made  to 
it?  If  he  had  been  sued  by  the  name  of  "  Jonathan  Soans," 
otherwise  "Jo/in  Soans,"  it  might  perhaps  have  admitted  of 
a  different  consideration.  But  here  at  any  rate  we  are  not 
bound  to  know  that  he  is  sued  by  more  than  one  christian 
name. 

Per  Curia/n,  Judgment  for  the  plaintiff. 


The  KING  ddinst  The  Inhabitants  of  HULLING  TON.* 


J.  WO  Justices  by  an  order  removed  William  llincldeu,  J. 
his  wife,  and  8.  his  daughter,  from  the  parish  of  Breafkall  to 
the  township  of  Ilol/ington,  both  in  the  county  of  Derln/.  The 
sessions,  on  appeal,  confirmed  the  order,  subject  to  the 
opinion  of  this  Court,  on  the  following  case. 

The  pauper,  William  llinck'ci/,  being  legally  settled  at  Hol- 
/ington,  under  a  hiring  and  service  for  a  year,  went  to  reside  in 
the  parish  of  St.  Werburgli  in  Derby,  and  occupied  a  house 
Jhere  of  the  annual  value  of  .t'5.  During  the  time  the  pauper 
occupied  this  house  he  rented  the  ley  of  two  cows  (a)  from 
Maif-daif  to  Michaelmas,  at,  six  guineas,  in  a  large  pasture 
containing  100  acres,  and  of  the  annual  value  of  .£250.,  be- 
longing to  blr.  J\>liindu,'<it  Markeatnn.  The  pauper  had  not 
the  exclusive  pasture  oi'this  land,  and  Mr.  .Mtindi/  was  under 
no  re>trir,tion  as  to  what  number  of  cows  lie  kept  in  it.  The 

*  I  was  not  present  In  court  when  this  rase  was  determined;  but 
was  favoured  \vith  this  note  by  Mr.  Xolan. 
(a)  The  cows  were  the  pauper's  own, 

sessions 
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sessions  were  of  opinion  that  this  ley  of  the  cows  was  not  a 
tenement,  and  therefore  that  the  pauper  did  not  acquire  a 
settlement  in  the  parish  of  St.  Werburgh. 

Balguy,\n  support  of  the  order  of  sessions,  observed,  that 
this  was  a  new  case,  distinguishable  from  Rex  v.  Stoke  (a),  R. 
v.  Piddletrenthide  (6),  and  li.  v.  Tolpuddh  (c),  and  all  that  class 
of  cases,  except  R.  v.  Lockerly  (d),  which  was  properly  over- 
ruled, where  the  pauper  had  the  exclusive  pasturage  of  the 
land  for  a  certain  period.  Such  a  contract  is  in  its  nature  real, 
and  may  therefore  be  well  deemed  a  tenement  within  the 
stat.  13  Sc  14  Car.  2.  c.  12.  :  and  the  exclusive  right  to  the 
pasturage  was  particularly  relied  on  by  the  Court  in  R.  v. 
Tolpuddle,  where  all  the  authorities  were  reviewed  by  them. 
But  here  there  is  no  exclusive  right;  for  Mr.  Mundy  might 
have  put  in  as  many  cows  as  he  pleased  ;  he  might  have  over- 
stocked the  ground  so  much  as  to  render  it  impossible  for 
the  pauper  to  have  maintained  his  cows  there  .(c) 

Clarke  contra  was  stopped  by  the  Court. 

Lord  ELLKNBOROUGH  Ch.  J.  If  this  had  been  anew  ques- 
tion, I  might  have  thought  that  the  statute  was  intended  1o 
refer  only  to  corporeal  hereditaments  ;  but  an  incorporeal  he- 
reditament has  been  so  long  ago  decided  to  be  a  tenement 
within  the  meaning  of  it, that  it  is  now  too  late  to  over-rule  it. 
Lord  Kenyan  repeatedly  declared  himself  to  be  of  that  opinion, 
and  did  so  in  the  cases  cited.  The  present  case  is  nothing 
more  than  a  common  in  gross  (/"),  which  has  been  holden  to 
be  a  tenement  within  the  statute.  As  to  the  argument  that 
Mr.  Mundy  is  not  restrained  from  putting  in  as  many  cows,  as 
he  pleases,  and  that  theremightbe  a  deficiency  of  pasture  ;  no 
fraud  is  found  :  the  landlord  let  the  pasture  of  two  cows,  and 
if  he  overstocked  the  land  the  tenant  might  recover  in  damages. 

GROSE  J.  was  of  the  same  opinion. 

LAWRENCE  J.  In  Re.iv.  Piddletrenthide  (g),  Mr.  Justice 
Duller  states,  that  the  question  in  cases  like  the  pressent  is 
this,  Whether  or  not  it  be  a  a  contract  to  receive  profits  out  of 
land?  If  that  be  so,it  determines  this  case  :  for  here  the  cows 


1802. 

THE  KIXG 
against 

The  Inhabi- 
tants of 

HoLLING- 


(a)  2  Term  Rep.  451.     (b)  3  Term  Rep.  772. 

(c}  4  Term  Rep.  671.     (d)  Burr.  S.  C.  315.  and  2  Const.  14R. 

(e)  The  annual  value  of  the  land  on  which  the  cows  are  depastured 
must  be  such  as  to  make  up  £10.  a-year,in  order  to  confer  a  settle- 
ment.     R.  v.  Minworth,  ante,  2  vol.  108. 

(f)  Vide  R.  v.  Whixley,  1  Term  Rep.  137.    (y)  3  Term  Rtp.  775. 
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were  the  pauper's  own,  and  the  contract,  which  was  for  the 
pasturage  of  them  was,  to  use  the  words  of  Lord  Kenyan  in 
the  same  case,  a  contracts/or  the  pernancy  of  the  profits  of  the 
land  by  the  mouths  of  the  cattle. 

Le  Jl/anc  J.  was  of  the  same  opinion. 

Both  orders  quashed 


Saturday, 
Nov.  20th. 


SPVVE  against  TOP  HAM, 


A  lease  for  a   A.  T  the  trial  of  this  cause  at  the  last  Lincoln  assizes,  before 


year  being 
made  be- 
tween A.  and 
.B.  ;  the  re- 
lease, stat- 
iiie:  B.  to  be 


Graham  B.,  a  verdict  was  found  for  the  plaintiff,  with  £200. 
damages,  subject  to  the  opinion  of  this  Court  on  the  follow- 
in°r  Ctisc. 

o 

This  was  an  action  for  money  had  and  received  by  the  'de- 
fendant to  the  use  of  the  plaintiff';  to  which  the  defendant 
a  trustee  for  pieatiefi  the  general  issue.  By  an  agreement  between  the 
the  premises  plaintiff  and  the  defendant  on  the  22d  of  March  1801.  the 
unto  C.  in  his  plaintiff  contracted  with  the  defendant  for  the  purchase  of 
possession  certain  premises  situate  in  the  parish  of  St.  Peter, at  Arches,ii\ 
the  city  of  Lincoln,  for  the  sum  of  £1600.,  and  the  defend- 
ant agreed  to  make  the  the  plaintiff  a  goodtitle.  The  plaintiff 
paid  to  the  defendant  the]sum  of  £200.  part  of  the  considera- 
tion money  for  the  purchase  of  the  said  premises  ;  but  after- 
ing  date  the  war(]s  objected  to  the  title,  and  brought  this  action  to  recover 
the  release  ^ack tne  ^OO.The  plaintiff's  objection  to  the  title  arose  upon  a 
and  to  his  conveyance  of  the  premises  in  question,  made  by  one  Thomas 
hcirshaben-  Thickston,  the  material  parts  of  which  conveyance  are  as  fol- 


beingbyvir- 

tue  or  an  in- 
r   jig  I 

denture  of 
lease,  bear- 


lows.   Indentures  of  lease  and  release,  bearing  date  the  23d 


dum  to  B. 

to  such  uses  anc*  24th  of  March  1781,  the  release  being  of  three  parts,  be- 
as  C.  should  tween  H.  Thickston,  one  of  the  alderman  of  the  city  of  Lincoln, 
appoint ;  of  the  first  part ;  ./.  Topham,  of  the  city  of  Lincoln,  druggist,  of 
the  second  part ;  axid&r.Bass,ofWinthorpe,m  the  county  of />/«- 
co/H,aforesaid,a  person  named  in  trust  for  the  saidJamesTopham, 
of  the  third  part.  In  consideration  of  £700.  to  the  said  Thick- 
mises  to  B.;  sto/i,  paid  by  the  said  Topham,  and  of  lO.s.  to  the  said  Thick- 


the  re- 
lease suffici- 
ent to  cou- 
Tey  the  pre- 


and  the 
words  in  the 
granting 

part.  "  unto 
C/'&r.  may 
be  rejected 
as  surplu- 
sage. 


tit  on  mentioned  to  be  paid  by  the  said  Buss,  he  the  said  Thick- 
ston, did, at  the  request  and  by  the  direction  and  appointment 
of  the  said  Topham, testified  as  therein  mentioned,  grant,  bar- 
gain, sell,  release,  and  confirm  unto  the  said  J  antes  Topham,  in 

O  / 

his  actual  possession  now  being, by  virtue  of  a  bargain  and  sale 
to  him  then  made  by  the  said  Thickston,  by  indenture  bearing- 
date 
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date  the  day  next  before  the  day  of  the  date  of  these  presents,         1 802. 
for  one  whole  year  commencing  from  the  day  next  before 

the  dav  of  the  date  of  the  said  indenture  of  bargain  and  sale,         '*  Y.^  K. 

against 

and  to  his  heirs  and  assigns  for  ever,  two  messuages  or  ten-  TOPJIAM. 
ernents  situate  in  the  parish  of  St.  Peter,  at  Arches,  in  the 
city  of  Lincoln,  with  the  appurtenances,  &c. ;  to  It  axe  and  to 
7/o/c/the  same  unto  the  said  Mats,  his  heirs  and  assigns,  to  the 
nse  of  such  person  or  persons,  and  for  such  estate,  or  estates, 
and  in  such  manner  as  he  the  said  Topham,  during  his  life, 
should,  by  any  deed  appoint;  and  for  want  thereof,  to  the 
use  of  the  said  Topham  and  Ba-x,  and  the  heirs  and  assigns 
of  the  said  Topham  for  ever;  the  estate  of  the  said  .ttazs  being 
in  trust  for  the  said  Topham,  his  heirs  and  assigns  for  ever. 
The  lease  for  a  year  is  made  between,  the  said  Thickston  of 
the  one  part,  and  the  said  Bass  of  the  other  part,  whereby  the 
said  Thickston,  in  consideration  of  5s.  to  him  paid  by  the, 
said  Ihiss,  did  bargain  and  sell  to  the  said  />V/.ss,  his  execu- 
tors, &c.  all  the  said  premises,  Sec. ;  to  hold  the  same  to  the 
said  JjVvs,  his  executors,  administrators,  and  assigns,  from 
the  day  next  before  the  day  of  the  date  thereof,  for  the  term 
of  one  year,  at  a  pepper-corn  rent;  to  the  intent  that  by  vir- 
tue thereof  and  of  the  statute  for  transferring  uses  into  pos- 
session, he  the  said  7>V/i-.v  might  be  in  actual  possession  of 
the  premises,  and  be  thereby  enabled  to  take  a  grant  and 
release  of  the  reversion  and  inheritance  thereof  to  Lira  ard 
his  heirs;  to  and  upon  such  uses,&c.  as  should  be  ueelaivd 
by  the  said  indenture  of  release.  The  said  liol/ert  T/iich-toa, 
before  and  at  the  time  of  making  the  .'-.aid  indenture  of  re- 
lease, was  possessed  of  an  estate  in  fee-simple  in  the  said 
premises,  free  from  all  incumbrances.  The  defendant  is  the 
only  son  and  heir  at  law  of'the  said  J.  Topham  therein  named, 
and  has  enjoyed  an  undisturbed  possession  of  the  said  pre- 
mises under  the  said  indentures  for  upwards  of  '20  years. 
It  was  admitted  that  the  only  objection  to  (he  defendant's 
title  is  the  insertion  of  the  name  of  J,  Tojiham  as  rcleasee, 
instead  of  G.  Vfo.s.s  in.  the  indenture  of  the  24th  'Marc't  17SJ. 
The  question  for  the  opinion  of  the  Court  was,  Whether  the 
defendant  could  make  a  t;ood  title  to  a  purcha.s<r:  if  he 
could,  a  verdict  to  be  filtered  for  the  defendant;  if  not,  the 
verdict  for  the  plaintin'to  stand. 

Reader,  for  the  plaintnl',  stated  the   only  question  to  be,      [118 
Whether  the  insertion  of  the  name  of  Tophum,  a*  /v/rWvV,  in 
the  release,  instead  of  that  of    [juts,  to  whom   the  bargain 

G  3  and 
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1802.        and  sale  had  been  before  made,  rendered  the  defendant's 
title  defective.     He  said  it  was  impossible  for  him.  on  com- 

o  P  V  V  P 

aaainsf  paring  the  two  deeds,  to  contend  that  this  was  not  a  mere 
TOPHAM.  clerical  error:  for  they  declare  Bass  to  be  a  trustee,  and  that 
the  conveyance  was  made  to  him  by  Topham's  direction. 
The  question  therefore  would  be,  Whether  the  grant  in  the 
deed  of  release  to  Topham  and  his  heirs  could  be  controlled 
by  the  subsequent  habendum  which  was  to  Bass  and  his  heirs? 
[Lord  Ellenborough  asked  if  the  words  "  unto  the  said  J.  Top- 
ham,"  &c.  in  the  premises,  which  were  repugnant  to  theha- 
bendum  and  the  rest  of  the  deed,  might  not  be  rejected  as 
surplusage?]  It  seems  so  in  good  sense,  if  that  may  be 
done.  But  the  doubt  has  arisen  upon  the  case  of  Bustard  v. 
Coulter  (a),  where  it  was  pleaded  that  one  by  a  certain  in- 
denture bargained  and  sold  the  moiety  of  the  manor  of 
Ilbury  (without  saying  to  whom),  habendum  to  W.  G.  in  fee : 
and  it  was  objected  that  in  the  premises  the  bargain  and  sale 
was  not  to  any  person,  and  that  it  was  not  helped  by  the 
habendum,  the  office  of  which  was  to  limit  and  not  to  grant 
an  estate;  and  that  without  a  grantor  and  grantee  in  the 
premises  the  deed  was  void ;  and  it  was  ruled  accordingly. 

Smyth,  contra,  after  citing  Co.  Lit.  7.  a  Sheph.  Touch.  75. 

Butler  v.  Elton  (b},  and  Erles  v.  Lambert  (c),  to  shew  that  a 

f  119  1     grant  is  g°°d>  although  the  name  of  the  grantee  be  omitted 

in  the  premises  of  the  deed,  provided  it  be  mentioned  in 

the  habendum,  was  stopped  by  the  Court. 

Lord  ELLF.NBOROUGH  Ch.  J.  The  cases  cited  are  per- 
fectly satisfactory  in  authorising  us  to  put  a  construction 
on  the  deed,  in  support  of  it,  which,  from  the  reason  and 
good  sense  of  the  thing,  we  should  probably  have  done 
without  such  authorities. 

Per  Curiam,  Postea  to  the  defendant. 


(a)  Cro.  £Ziz.903,  4.  (6)  Gary's  Rep.  in  Chan.  122. 

(c)  All.  41. 
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The  KING  against  SAUXDERS. 

*  Nov.  22d. 

A.  DAM  moved  for  an  information  in  nature  of  a  quo  war-  Where  a  cor- 

ranto  against  the  defendant,  to  shew  by  what  authority  he  poration  was 

claimed  to  be  an  alderman  of  Taunton.     He  stated  that  the  dissolved, 

defendant  had  been  elected  alderman  in  1788,  and  the  cor-  andno  cor- 

poration was  dissolved  in  1792,  since  which  no  acts  had  been  £  .    e,  .    y 

attempted  to  be  done  by  the  corporate  body  ;  but  that  the  cle-  fact  at  the 

fendantwhohad  resided  at  Bristol  for  the  last  fourteen  years,  time,  the 

had  made  his  appearance  in  Taunton  at  the  last  general  elec-  Court  refus- 

tion  for  members  to  serve  in  parliament,  and  had  there  claim-        •  ftt 

an  informa- 
ed,  as  alderman,  to  be  the  returning  officer,  and  had  received   tion  in  na- 

votes  as  such,  and  had  executed  a  seperate  return.  ture  of  quo 

Lord  ELLENBOROUGH  C.  J.  This  is  a  very  foolish  claim  on  ^^rranto 

the  part  of  the  person  against  whom  you  apply,  and  he  may  •  ^f-m-Si  a? 

perhaps  deserve  to  be  punished  for  his  impertinent  intrusion  fbranimper- 

by  the  Attorney-General.  But  it  is  rather  an  object  of  an  appli-  tineut  claim 

cation  inpoenam,  than  for  the  civil  interference  of  this  Court.  to  b?  re~ 

The  corporationbeing  stated  tobeactually  dissolved,  and  no 

•,-ti-.  •        •  cer  a*  an 

corporate  body,claimmg  to  be  such,in  existence,  the  act  of  this   election  of 

individual  person  was  a  mere  nullity,of  no  more  effect  than  if  a   [  120  ] 
mere  stranger  had  come  into  the  town  and  claimed  to  be  an   members  to 

alderman  and  returning  officer.      Here  are  no  civil  rights  in    serve  m  Par" 

liament,  by 
controversy,  which  would  warrant  the  Court  to  interfere  by  virtue  of  his 

their  own  authority  ;  but  what  he   claimed  was  a  mere  nul-  having  been 
lity;  there  was  no  such  office  in  existence.     There  is  there-   elected  an 

fore  no  ground  for  our  interference.  alderman 

Avhile  the 
Per  Curiam,  Rule  refused,    corporation 

existed  in 
fact;  there 
being  no 

civil  right  in  controversy,  but  it  being  rather  the  ground  of  a  proceeding  in  poe- 

nnm  by  the  Attorney-General. 


G  4 
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Monday,       Do  E  on  the  Demise  of  Lord  SAVE  &  S  K  LE# «-«//«YG  u  r . 

A7o?'.-22d. 

An  action  at    T 

law  lies  -^-^  ejectment  for  acertain  leasehold  house  and  premises  in 

against  an       Cron-enor  street,  in  the  parish  of  St.  George, Hanover  square, in 

executor  to     the  county  of  M/VW/esc\r,it  appeared  that  the  lessor  of  the  plain- 
recover   a  .'I,-      1      •  "  ]  ,  I  •  •  11,  f.\       1 

•  o  tm  claimed  the  premises  in  question  under  abequest  of  tlielease 

chattel  be-      thereof  from  Mrs.  Man/  Gin/,  to  whom  the  defendant  was  exe- 
queathed  af-   cutor .  that  soon  after  the  death  of  the  testatrix,  which  was  in 

tcr  his  as  -       Jmnnini  180?,  upon  Lord  »///  and  .SWtf's  application  to  the  de- 
sent  to  the       r      ,  ,  ,.  ,  •         r  i     i  i  i 

beauest  lenuantto  deliver  up  the  possession  of  the  house,  he  returned 

for  answt-r  by  letter,  that  it  was  not  convenient  to  him.  to  remove 
before  Micl.aclmax  then  next,  at  which  period,  but  not  before, 
he  was  willing  to  resign  it.  By  a  subsequentletter  the  defend- 
ant informed  the  lessor  that  he  was  ready  to  resign  the  house 
on  the  25th  of  April  (a).  This  v\  as  ruled  by  Lord  Elle.nb'jroiig/i 
Ch.  J.  u.t  the  trial  at  the  sittings  at  Westminster,  before  Trinity 
[  121  ]  term  last,  to  be  evidence  of  the  defendant's  assent  as  executor 
to  the  bequest.  But  it  being  contended  further,  upon  the  au- 
thority of  Decks  et  L  .ior  v.  S/rittt  (/>),  that  no  actic'n  at  law 
would  lie  to  recover  a  legacy,  which  was  in  substance  the  case 
here,  a  verdict  passed  for  the  plainiili',  with  liberty  to  the  de- 
fendant to  move  the  Court  to  set  it  aside,  and  enter  a  nonsuit. 
A  rule  nisi  was  accordingly  obtained  fur  this  purpose  in  the 
last  term:  against  which 

CiU.I,'.-  and  Mnrni'il  now  Chewed  cause.  The  case  relied  on  of 
Deek*  v.  Strut!  was  where  an  annuity  was  deviled,  payable  out 
of  the  veneralfunih  of  the  testate,]-,  which  had  been  paid  for  se- 
veral vtarsby  the  executor:  but  there  was  no  express  promise  to 
pav  the  arrears  for  which  the  action  w.is  brought :  and  the  ques- 
tion there  was,  Whether  the  acknowledgment  of  assets  by  the 
defendant  were  sufficient  to  ras-e  an  implied  assumpsit  in  law 
to  continue  the  payments  as  they  became  due.  That  differs 
from  a  bequest  of  a  specilic  thing,  to  which  the  executor  has 


(a.}  The  declaration  ^vas  sowed  on  the  '28th  of  April,  on  the  de- 
fendant's a'zain  refusing  fo  deliver  up  possession  before  31  ichac.hnas 
and  t\vo  di  mi^fs  w<  i  <•  hiid,  one  on  lh»:  "'2'M.  of  Fcbuarr/,  44  d>tvs  af- 
ter tlic;  decease  of  tlv  totalrix,  and  (lie  other  on  the  ^(ith  of  April, 
the  da\  afier  the  expiration  of  the  dt il ndant's  undertaking  to  ciuit. 

(I*)  '')  Term  It<}>.  GOO. 

expressly 
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expressly  assented,  in  which  case  there  are  many  authorities  in         1802. 
the  books  to  shew  that  such  assent  passes  the  legal  title  under        ~~ 
the  will.  It  is  the  common  form  of  pleading  in  making  title  to        aqainst 
a  term  under  a  will,  to  state  that  such  an  one  made  aleaseto  ^1.         GUY. 
B.,  that  A.  B.  afterwards  died  possessed  of  the  term,  and  de- 
vised the  same  to  the  party  claiming, and  made  C.  D.  his  execu- 
tor, and  that  C.  D.  proved  the  will,  and  assented  to  the  bequest, 
by  virtue  of  which  the  party  became  entitled,  Sec.  In  Paramour 
v.  }.ardley  (a),  a  lessee  for  years  devised  the  term  to  his  son, 
but  interposed  his  wife  to  have  the  rents  and  profits  during  [  122  ] 
the  minority  of  his  son,  in  order  to  educate  his  children,  and 
made  his  wife  executrix.  And  she,  before  all  the  debts  were 
paid,  but  having  other  assets  sufficient  to  pay  them,  assigned 
the  term  to  her  sister.    After  the  wife's  death,  the  son  came 
of  age,  and  entered  and  conveyed  to  the  plaintiif,  upon  whom 
the  defendant,  claiming  under  the  sister,  entered,  £cc.    And 
the  first  question  was,  whether  the  wife  took  any  present  in- 
terest as  devisee  under  the  will ;  and  then,  whether  she  agreed 
to  the  bequest ;  in  which  case  her  assent  to  the  first  estate  to 
herself  was  an  assent  to  the  remainder  to  her  son ;  or  whe- 
ther she  shewed  her  disagreement  afterwards  by  the  assign- 

O  J  O 

ment  to  her  sister,  as  executrix.  And  Wray  C.  J.  and  the  rest 
of  the  Court  were  of  opinion  that  the  occupation  by  the 
wife,  and  her  education  of  the  children  before  the  assign- 

o 

ment  to  the  sister,  testified  her  assent  to  the  bequest  in  the 
form  in  which  it  was  in  the  will,  and  therefore  that  the  re- 
mainder vested  in  the  son,  and  his  entry  was  lawful.  So  in 
4  Co.  28.  b.  it  is  said,  "  if  a  man  devise  a  term  to  J.  S.  and 
the  executors  agree  and  assent  that  J.  <S'.  and  J.  A',  shall  have 
the  term,  o"  that  .7.  .S'.  shall  have  it  upon  condition  ;  in  these 
cases,  J .  S.  shall  have  the  term  soldi/  and  absolutely;  for  af- 
ter the  assent  of  the  executors,  he  is  in  bit  the  devise."  And  in 
}'oi(n<r  v.  Holmes  (b),  the  plaintiff,  who  was  devisee  in  rc- 
maiuuor  of  a  term,  after  the  death  of  the  testator's  executor, 
recovered  in  ejectment  upon  proof  of  the  executor's  assent 
to  take  as  devisee  and  not  as  executor  against  the  executrix 
of  the  latter. 

Warren,  contra, -relied  on  the  ground  of  the  decision  \nDeeks 
v.  Slrutt,  which  applied  as  well  to  the  case  of  a  specific  legacy 
as  of  a  legacy  payable  out  of  the  general  fund  ;  namely,  that 
no  action  at  law  lay  to  recover  it  against  the  executor  because  a  [  123  ] 

(a)  Plowd.  539.  (b)   I  Stra.  70. 

court 
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court  of  law  could  not  in  many  instances  do  that  justice  to 
~  the  parties  concerned,  as  a  court  of  equity  were  accustomed 

against  to  ^°  :  ^or  tne  ^atter  would  in  the  case  of  a  legacy  to  a  mar- 
Guv,  ried  woman  oblige  the  husband  to  make  a  suitable  provision 
for  her  it  she  were  not  before  sufficiently  secured.  Whereas 
this  Court  could  not  impose  terms  on  one  who  was  entitled 
to  recover  upon  his  legal  title.  The  opinion  of  the  judges  in 
that  case  was  delivered  generally  against  supporting  an  ac- 
tion at  law  for  a  legacy,  without  the  distinction  now  set  up. 
The  cases  of  Atkim  v.  Hilt  (fir),  and  Hawkes  v.  Saunders  (b), 
were  indeed  cases  of  express  promises;  but  the  reasoning 
there  went  the  whole  length  of  this  case,  if  it  had  been  well 
founded  :  but  it  was  controverted,  and  considered  to  be  over- 
ruled in  Decks  v.  Strutt. 

Lord  ELLENBOROUGH  Ch.  J.  General  language  used  by 
the  Court  in  giving  their  opinions  in  any  case  must  always 
be  understood  with  reference  to  the  subject  matter  then  be- 
fore them.  The  question  of  a  specific  legacy  assented  to  by 
the  executor  was  not  before  the  Court  in  Decks  v.  Strutt,  but 
whether  the  law  would  raise  an  implied  promise  on  proof  of 
an  acknowledgment  of  assets  by  the  executor,  so  as  to  sus- 
tain an  action  againthim  for  an  annuity,  payable  out  of  the 
general  funds  of  the  testator.  But  it  never  could  be  doubted 
but  that  at  law  the  interest  in  any  specific  thing  bequeathed 
vests  in  the  legatee  upon  the  assent  of  the  executor.  If  it 
should  afterwards  appear  that  there  is  a  deficiency  of  assets  to 
pay  creditors,  the  Court  of  Chancery  will  interfere  and  make 
the  legatee  refund  in  the  proportion  required.  It  makes  no 
194  i  difference  whether  the  bequest  be  of  a  personal  or  real  chat- 
tel :  but  according  to  the  doctrine  laid  down  in  the  cases 
cited  Paramour  v.  Yard-ley,  and  Young  v.  Holmes,  and  the 
passage  from  4  Rep.  28.  the  assent  of  the  executor  once  given 
to  a  specific  legacy,  vests,  the  interest  at  law  irrevocably  ; 
and  this  is  not  broken  in  upon  by  any  subsepuent  case.  Now 
here  was  ample  evidence  of  an  express  assent  by  the  execu- 
tor, for  he  appointed  a  certain  day  for  giving  up  the  posses- 
sion of  the  house  to  the  lessor  of  the  plaintiff' ;  and  there- 
fore the  latter  is  entitled  to  recover. 

GROSK  J.  The  only  question  in  the  case  of  Deeks  v.  Strutt 
was,  Whether  the  law  would  raise  an  implied  assumpsit  to 
pay  the  annuity,  upon  proof  of  the  executor's  ac  knowledg- 

(a)  Cowp.  284.  (b)  Ib.  289. 

ment 
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ment  of  assets?    I  thought  it  would  not :  but  this  is  the  case 
of  a  specific  legacy,  in  which  all  the  authorities  shew,   that  j^p 

upon  the  assent  of  the  executor,  the  interest  vests  at  law  in       against 
the  legatee.  GUY. 

LAWRENCE  J.     What  was  said  by  the  Court  in  Deeks  v. 
Strutt(a)  must  be  taken  with  relation  to  the  case  then  before 
them,  which  was  an  action  for  a  legacy  not  founded  upon  any 
express  assent  of  the  executor,but  endeavoured  to  be  support- 
ed upon  an  implied  assent  in  law,  on  account  of  a  sufficiency 
of  assets,  which  application  the  Court  held  that  they  could 
not  raise.  All  the  Court  treated  it  as  a  new  attempt;  and  there- 
fore they  could  not  have  intended  to  apply  the  same  doctrine 
to  a  case  like  the  present,  where  there  was  an  assent  by  the 
executor  to  the  specific  legacy;  for  there  are  many  authorities 
in  the  books  in  support  of  such  an  action ;  as  in  Duppa  v.  Ma- 
yo (b),  where  in  an  action  against  the  representative  of  an  ex- 
ecutor for  the  arrears  of  an  annuity  bequeathed  by  the  tes-       , 
tator  out  of  a  term  of  years,  a  general  consent  of  the  execu- 
tor to  the  legacy  is  alleged  in  the  declaration ;  on  which  there 
was  judgment  for  the  plaintiff.    So  in  Saunders's  case  (r),  it 
is  said,  "  If  lessee  for  years  devise  his  term  to  another,  and 
make  executors,  and  die ;  and  the  executors  do  waste,  and  af- 
terwards assent  to  the  devise  ;  in  that  case,  although  between 
the  executors  and  the  devisee,  it  hath  relation,  and  the  devi- 
see is  in  lii]  the  devisor;  yet  an  action  of  waste  shall  be  main- 
tainable against  the  executors  in  the  tenuit.  There,  however, 
Lord  Coke  clearly  considers  that  the  assent  of  the  executor 
vests  the  term  in  the  legatee  from  the  death  of  the  testator. 
The  same  question  came  on  in  another  case  of  Chamberlain 
v.  Chamberlain  (d] :  Thomas  Chamberlain  made  his  wife  -exe- 
cutrix, and  bequeathed  a  lease  to  her  for  life,  remainder  to 
his  son  for  life,  remainder  to  his  first  son  and  his  heirs  male. 
The  wife  assented,  and  died,  having  made  Croft  her  executor. 
There  being  a  deficiency  of  assets,  the  question  was,  If  Croft 
could  sell  the  lease  ?    And  the  Lord  Keeper  Finch  declared 
the  lease  should  be  assets,  notwithstanding  the  assent.  But 
that  if  after  such  assent,  J.  Chamberlain  the  son  had  sold  the 
lease  to  a  third  person  bona  fide,  this  had  defeated  the  cre- 
ditors -.for  this  had  been  a  good  title  ai  law ;  and   the  pur- 
chaser should  not  be  defeated  by   this  trust  for  creditors. 
Therefore  the  Lord  Keeper  in  terms  said  that  the  effect  of 

(a)  5  Term  Rep.  690.  (5)   i  Sannd.  278. 

(c)  5  Rep.  12; b.  (d)  1  Chan.  Cos.  256. 

the 
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1802.         the  assent  of  the  executrix  was  to  vest  the  term  in  the  leo-a- 

O 

~~~  tee  ;  though  lie  would  be  considered  as  a  trustee  for  the  cre- 

aaainst  ditors  in  the  event  of  a  deficiency  of  other  ass-.'ts.     Also  in. 

Gi-Y.    .  Bastard  v.  Slukety  (a},  one  devised  goods  to  A.  &  /J. ;  the  ex- 

-.  _  ecutor  assented  to  the  legacy,  and  afterwards  A.  died  :  and 

J.v.0  ,  .  ,    . 

now  the  executor  of  1.  sued  in  the  spiritual  court  for  A.'s 
share,  there  being  no  survivorship  in  such  case  by  the  laws 
ecclesiastical.  And  prohibition  was  granted  upon  demurrer 

and  argument :  for  by  the  assent  of  the  executor   the  interest. 

j  j 

Was  retted  in  the  legatees,  and  became  a  chattel  governable 
by  the  rules  of  the  common  law.  That  was  the  case  of  a  chat- 
tel personal.  But  />c/;Yo//'s  case  (//),  which  came  on  to  be  ar- 
gued on  a  demurrer  to  the  prohibition,  appears  to  distinguish 
between  the  case  of  a  ^cticinl  and  spir/Jir  legacy.  In  as  much 
as  it  appeared  by  the  suggestion  that  the  executors  had  con- 
sented to  take  aslegatees,  and  l»j  tlm  mean-,  the  property  re.- fed 
in  them  as  legatees,  and  was  altered  from  uhat  it  was  when 
they  were  executors:  for  when  they  were  executors  one  might 
have  granted  away  alt  the  goods  :  but  after  taking  as  legatees 
on,'  could  <>Tunt  but  a  moicl'ii.  And  it  i.-J  added  when  a  certain 
thing,  as  a  horse  or  a  cow,  is  devised, as  soon  as  the  executor 
ft.wnt  s,  the  properly  ce*h  in  the  legatee,  and  lie  ma  if  liaee  an  ac- 
//•'//:  at  common  law  for  lite  r:'i-',n'en/  i-l'/fie  tiling:  and  therefore 
riift'vjrs  from  the  case  in  '2  Roll.  Ahr.  301.,  ibr  that  was  fora 
1',-gacy  ibr  vvliich  1  he  common  law  gives  no  ivmedv.  That 
iiir.st  be  understood  to  mean  a  legacy  payable  out  of  the  ge- 
neral funds  of  the  testator,  in  contradistinction  to  a  legacy 
of  a  specific  tiling. 

LK  .BLAN  r  .!.  It  is  admitted  that  upon  the  old  authorities 
I'iereis  no  doubt  ol'the  plaintiff's  right  to  recover,  unless  they 
have  been  overruled  by  the  case  of  YM'/:.1;  v.  Hfru'f.  l^it  that 
never  could  have  been  in  the  contemplation  of  the  judges  there; 
bccouse  it  formed  a.  ground  ol  object  ion  with  t}u:m  to  the  action 
tlial  it  was  a  ii(;vel  atluinpt  to  contend  that  the  law  wo;;ld  raise 
t  i.-)~-i  iin  implied  a^sitmpsit  against  an  executor  mevt-ly  from  tluj  pos- 
session  of  assets.  They  thought  that  it  would  not :  ami  in  <iis- 
c!i---u)g  liiat  point  the1/  shewed  the  incoin  rmcnce  which 
would  result  from  cxtriui:ii'j;  the  ]\\\v  in  that  rc'-p; cf  I'nriher 
than  it  had  hern  earned  bt:ioiv.  The  case  of  ('Innnhcrlaine 
v.  Chamber/aim' (<'')  she\v>  exactly  the  situation  in  which  a 

(a)  -2  f.rr.  20f).  (/,)  Frcrm.  2^0. 

('•)  2  L'i.  Cm.  Ahr.  400.     '-  Frccm.  Id. 

specific 
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specific  legatee  stands  in  the  judgment  of  a  court  of  equity,        1802. 
when  the  executor  has  assented  to  the  legacy:  that  it  vests 

Tl 

the  interest  at  law.  Here  there  was  no  pretence  stated  even 
of  any  equitable  ground  why  the  plaintiff  should  not  recover.  GW 
It  was  not  pretended  that  from  any  deficiency  of  assets  the 
specific  legatee  was  likely  to  be  called  upon  to  refund  if  he 
recovered :  and  even  now  if  there  were  any  ground  for  it,  the 
Court  of  Chancery,  even  after  the  assent  of  the  executor, 
might  reach  the  property  in  the  hands  of  the  devisee,  as  ap- 
pears from  the  case  of  Chtunberlaine  v.  Chamberlahie. 

Hule  discharged. 


COUCIIE  against  Lord  AIIUNDEL. 

*/ E RV1S  obtained  a  rule  on  a  former  day  calHno-  on  the    Ar      0./i" 

y  j.\ov.  ~'jti. 

plaintiff  to  shew  cause  why  the  writ  of  latitat  issued  in  this    .       .,    ,., 

J  A  writ  of  la- 

cause  should  not  be  superseded,  and  in  the  mean  time  pro-   titat  issued 

ceedings  be  stayed.    This  was  grounded  on  an  office  copy  of  against  a 
the pracipe  filed  on  issuing  the  writ  of  latitat,  wherein  the   peer  super- 
defendant  was  stiled  "  Henri/  Lord  Arundcl,  Baron  of  War- 

J     .  •'  motion, 

dour,"  See.  and  therefore  appearing  to  be  a  peer  of  the  realm,  o-r0undedon 
and  entitled  to  the  privilege  of  peerage :  and  he  referred  to  an  office  co- 
Lord  Banbury's  case,  sued  by  the  name  of  Charles  Knol/ys  PY  °f  tne 

Esq.  where  the  like  motion  was  only  denied,  because  it  did  not  ?7    C^?-e\  <., 

J  in  wnicn  the 

appear  that  he  was  a  peer  (a),  and  the  Countess  of  Hunting-   r  jo8  ] 

don's  case  (b),  where  it  was  granted.    Hie  defendant,  he  ad-   defendant 
ded,  had  appeared  and  filed  common  bail.  was  stiled 

On  this  day  the  rule  was  made  absolute  on  the  motion  of  J 
Park,  without  any  cause  shewn. 

(a)  This  Hfas  the  case  of  a  disputed  peerage  .which  has  never  since 
been  allowed.  2  Ld.  Ray.  1247.  and  Salk.  512. 

(b)  1    Ventr.  298. 
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1802. 

Tuesday, 
Nov.  23d. 

A  \vrit  of 
fieri  facias, 
directed  in 
the  first  in- 
stance to  the 
bailiff  of  the 
hie  of  Ely 
out  of  this 
court,  is  er- 
roneous and 
void,  and 
the  bailiff 
executing; 
the  same  is 
guilty  of 
a  trespass 
against  the 
party  whose 
floods  are 
taken  in  ex- 
ecution. The 
Bishop  of 
Ely  has  not 
[    129    ] 
a  palatinate 
jurisdiction 
•within  the 
isle,  though 
exercising 
jura  regalia 
there.  Pro- 
cess issued 
out  of  the 
courts  at 
Westminster 
into  the  isle 
HO(.-;  in  the 
firs;  in  stance 
to  the  sh'jiiff 
(fi    Cani- 
iu-idr/cxJnr?, 
who  there- 
upon issues 
Ins  mandate 
to  the  bailiff 
of  the  fran- 
chise. 


GRANT  against  BAGGE  and  Others. 

1.  RESPASS  for  breaking  and  entering  a  certain  messuage 
and  closes  of  the  plaintiff  in  the  parish  of  Down/tain,  and 
in  a  certain  extra-parochial  place  called  Byal  Fen,  in  the 
county  of  Cambridge,  and  taking  and  detaining  certain  goods 
and  chattels  of  the  plaintiff  for  thirty  days,  &.c.  Pleas, 
1.  Not  guilty,  on  which  issue  was  joined  ;  2.  That  the  mes- 
suages and  closes  in  which,  &c.  are  situate  in  the  IsleoJ  Fit/ 
in  the  county  of  Cambridge  ;  and  that  before  the  time  when, 
Sec.  viz.  on  the  28th  of  \ov.  42G  .  3.  one  J .  Cocks  aud  one 
G.  Ridge  sued  out  of  B.  R.  a  writ  of  fieri  facias,  directed  to 
the  bailiff  of  the  hie  of  Eli;,  whereby  our  lord  the  king  com- 
manded him  that  he  should  omit  not  by  reason  of  anyliberty 
in  his'bailiwick,  but  that  he  should  enter  the  same  and  cause 
to  be  levied  of  the  goods  and  chattels  inhis  bailiwick  of  the 
plaintiff,  as  well  a  certain  debt  of  £22,000.  which  Biddulpk, 
Cocks,  and  Ridge  had  then  lately  in  B.  R.  recovered  against 
him,  as  also,  8cc.  (stating  the  Avrit  in  the  common  terms, 
only  with  the  name  of  the  bailiff  instead  of  the  sheriff]) 
which  writ  afterwards,  and  before  the  return  thereof,  and 
before  the  said  time  when,  &c.  was  delivered  by  Cocks  and 
Ridge  to  the  defendant  Bagge,  then  and  still  being  bailiff 
of  the  1-iledf  F/i/.  And  the  said  Bagge&nd  the  other  defend- 
ants then  plead  that  at  the  time,  when,  &c.  divers  goods  and 
chattels  of  the  plaintiff  liable  tobe  taken  in  execution  by  vir- 
tue of  the  said  writ  were  on  the  premises,  and  that  by  virtue  of 
the  said  writ  Baggc,  as  such  bailiff  of  the  hie  of  Eli/,  and  the 
other  defendants  in  his  aid  and  by  his  command,  at  the  time 
when,  &c.  entered  cxc.  the  said  (messuage  and  closes  being 
within  the  bailiwick  of  the  said  bailiff  of  the  J*le  of  Eh/},  and 
took  the  goods  mentioned  in  execution,  &c.;  without,  this  that 
the  defendants  committed  the  said  supposed  trespass  at,  any 
othrr  place  in  the  county  of  Cambridge  or  elsewhere,  than  in  the 
Js/eo/'Ay// aforesaid  upon  the  occasion  aforesaid.  3.  The  same 
plea,  only  stating  the  writ  to  be  a  testatum  fieri  facias.  4.  Leave 
and  licence.  1  he  plaintiff  by  his  replication  took  issue  on  the 
4ih  plea,  and  demurred  generally  to  the  second  and  third. 

Wilson  in  support  of  the  demurrer.  Tins  is  an  attempt  to  is- 
sue a  writ  from  this  court  to  the  bailiff  of  the  isleof  AYyin  the 
first  instance,  instead  of  to  the  sheriff  of  Cambridgeshire  in 

the 
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the  accustomed  course.  The  sheriff  is  the  immediate  and  1802. 
proper  officer  of  the  king  and  all  his  courts  to  execute  the  " 
writs  of  the  common  law,  and  he  is  sworn  to  do  this  truly  ;  against 
Dy.  60  b.  Plowd.  74.  and  other  authorities  collected  in  BAOGE. 
Dalton's  Sheriff,  96,  &c.  Original  writs  can  be  directed  to 
no  other  than  him;  and  it  is  of  great  public  consequence 
and  convenience  to  the  suitors  that  there  should  be  a  cer- 
tain known  responsible  officer  for  this  purpose.  Some 
exceptions  which  are  to  be  found  in  the  books  prove 
the  general  rule ;  as where  the  sheriff  is  party  to  the  suit,  [  130  ] 
or  supposed  to  be  partial  to  one  of  the  parties ;  and  then  on 
a  suggestion  entered  on  the  roll  the  writ  goes  to  the  coroner; 
or  where  a  place  is  out  of  all  counties,  as  the  palace  of  West- 
minster, when  the  writ  is  directed  to  the  guardian  or  keeper 
of  the  palace;  for  he  is  then  the  immediate  officer  of  the 
court.  Dalton,  100.  Another  is  the  exception  of  the  coun- 
ties palatine,  where  the  writ  first  goes  to  the  Count  Palatine 
or  his  officer,  who  thereupon  makes  his  mandate  to  the 
sheriff.  Now  though  Ely  be  in  some  old  authorities  called 
a  county  palatine;  yet  in  Cotton  v.  Johnson  (a),  it  was  deter- 
mined not  to  be  so,  but  only  a  royal  franchise,  like  the 
cinque  ports.  The  bishop  therefore  is  no  more  than  lord 
of  a  franchise  having  the  return  of  writs,  and  his  bailiff  is 
bailiff  of  a  liberty.  But  no  writ  either  original  or  judicial 
is  ever  directed  to  the  bailiff  of  a  liberty,  who  is  not  the  im- 
mediate officer  of  any  court,  but  a  mere  servant  to  the  lord, 
and  a  subordinate  officer  to  the  sheriff  within  his  liberty  (b). 
Whatever  such  a  bailiff  does  must  be  by  the  authority  of 
the  sheriff:  he  cannot  arrest  without  a  warrant  made  to  him 
by  the  sheriff  on  the  writ  which  is  in  the  hands  of  the 
latter.  Kcilw.  86.  The  bailiff  of  a  liberty,  as  to  his  autho- 
rity, differs  not  from  a  common  bailiff,  (called  in  the  old 
books  a  bailiff-errant,)  though  he  does  as  to  his  interest  and 
estate.  But  not  being  appointed  by  but  imposed  upon  the  she- 
riff, the  sheriff  is  consequently  not  answerable  for  his  miscar- 
riages :  therefore  the  bailiff  himself  is  responsible  for  those, 
and  for  this  purpose  shall  put  his  name  to  the  return,and  the 
party  has  his  remedy  against  him ;  D«/£.545.but  still  the  writ 
itself  is  directed  to  the  sheriff,and  the  bail-bond  is  taken  in  his  [  131  ] 
name.  Dnlt.  544.  But  it  may  be  said  that  though  the  writ 

(a)  Carth.  109. 

(b)  Vide  the  argument  in  Wcntivorth  v.  Broadwater  Skin.  413. 
to  which  reference  was  made. 

were 
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[  132  ] 


were  improperly  directed  to  the  bailiff,  yetbeincr  so,  he  will 

,  .  .      . 

be  protected  in  obeying  it.  As  where  defective  process  issues, 

which  is  erroneous  and  void,  yet  according  to  the  Countess  of 
Rutland's  case  (a)  the  sheriff  or  his  officer,  who  is  sworn  to  ex- 
ecute the  process,may  do  so  without  offence ;  for  as  it  is  said  he 
ought  not  to  examine  the  judicial  act  of  the  Court.  So  /)//.  60. 
/>.  61.rt.8c  10  Rep.  70.  The  principle  of  all  these  authorities  is, 
that  the  sheriff,  who  is  the  known   officer  of  the  court,   and 
punishable  for  disobeying  its  process,  shall  be  protected   in 
the  execution  of  it,  however  erroneously  or  improperly  issued  ; 
but  certainly  a  stranger  or  any  other  who  is  not  under  the 
same  obligation  to  act  will  not  be  entitled  to  the  like  indem- 
nity. And  if  the  bailiff  be  not  the  officer  of  th.e  court,  nor 
obliged  by  law  to  receive  its  process ;  as  it  would  be  no  offence 
in  him  not  to  execute  what  he  was  not  bound  to  receive  any 
more  than  any  by-stander,  he  cannot  justify  himself  by  that 
which  is  irregular  in  itself.  There  are  not  many  cases  in  the 
books  respecting  the  method  of  issuing  and  enforcing  the  ex- 
ecution of  process  in  counties  palatine.  InChapmanv.Mattis&n 
(/>).  it  was  attempted  to  be  questioned  whether  a  latitat  ran 
into  Durham:  but  the  Court  granted  an  attachment  against 
the  cursitor  of  the  Chancery  court  of  the  county  palatine  for 
refusing  to  make  out  his  mandate  to  the  sheriff  upon  such  a 
writ  [Lawrence  J.The  writ  was  probably  directed  to  the  bishop 
(c) ;  though  the  attachment  might  go  against  the  officer  whose 
duty  it  was  to  have  it   properly  executed  on  behalf  of  the 
bishop.]  Supposing  therefore  that  Ely  was   a  county  pala- 
tine, the   directing  of  the   writ  in  the  first  instance  to    the 
bailiff  would  be  irregular.     Though  in  Need  ham  v.   Beimel 
(d)  an  attachment  issued  against  the    sheriff  of  Chester  for 
not  returning  a  writ  of  venditioni  exponas  ;   he  having  be- 
fore returned  that  he  had   seized,  &c.:    by  which   perhaps 
he  might  be  considered  as   concluded  to  object.     But  the 
better    reason     seems   to  be    that  he    was   the  immediate 
officer  of  the  court.     And   so  in  Jackson  v.    Hunter  (e},   in 
an  action  on  abail-bond  which  had  been  given  to  the  sheriff 
of  Durham,  the  objection  being  that   no  writ  to  the  bishop 
was  stated  ;  the  Court  held  that  it  was  only  an  irregularity,  of 
which  the  bishop  alone  could  take  advantage :  but  that  when 

(a)  6  Rep.  .r>2.  and  Moor,  765. 
(6)  Andr.  191.  and  2  Stro.  1089. 

(c)  Such,  it  appears  from  \Cromp.  Prac.  12.,  is  the  proper  form. 

(d)  T.  Ray,  171.  (e)  6  Term  Rep.  7 1 . 

the 
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the  writ  came  to  the  sheriff,  he  was  bound  to  execute  it.     These         1802. 
authorities,  however,  will  not  justify  the  bailiff,  who  is  not  the 
officer  of  this  court.  As  to  whether  a  defective  writ  of  this  sort  .    . 

were  to  be  considered  as  an  absolute  nullity,  or  to  be  avoided  BAGGE. 
upon  motion,  he  referred  to  Parsons  v.  Lloyd  (a),  Nectorr. Gen- 
net  (6),  and  Shirley  v.  Wright  (c),  in  which  it  appeared  to  be  so 
considered  in  general,  at  least  with  respect  to  others  than  the 
officer  who  was  obliged  to  execute  it,  and  with  respect  to  writs 
on  mesne  process.  Healso  suggested  a  doubt,  on  the  authority 
of  Lord  C.  J.  Willes,  Whether  as  the  defendants  had  pleaded 
jointly,  and  two  of  them  only  justified  under  the  writ  in  aid  of 
and  by  the  command  of  the  officer,  without  stating  anyjudg- 
ment,  the  justification  were  good,  even  for  the  officer,  as  it 
would  not  be  good  for  the  parties,  or  even  strangers?  The 
doubt  arose  on  what  is  said  in  Moravia  v.  Sloper  (a"),  and  Morse  [  133  ] 
v.  James  and  others  (e);  the  latter  of  which  was  an  action  of 
trespass  against  four,  the  plaintiff  in  the  original  cause, 
two  officers,  and  one  who  was  stated  to  be  their  servant, 
and  to  have  acted  at  their  request  and  in  their  aid  and  assis- 
tance. The  officers  and  their  servant  pleaded  jointly,  and 
the  plea  was  holden  bad  for  other  objections:  but  one  of 
the  objections  was  that  the  latter  who  was  a  stranger  oup-ht 

•I  O  t> 

to  have  set  out  the  proceedings,  for  want  of  which  the  plea 
was  bad  for  all.  And  by  Ld.  C.  J.  Willes — "  It  is  said  in 
Briton  v.  C-)le  (/'),  that  if  one  come  in  aid  of  the  officer 
and  at  his  request,  he  may  justify  as  the  officer  may;  but 
understood  generally  I  doubt  if  this  be  law.  A  distinction 
I  think  ought  to  be  taken  between  an  officer  who  executes  a 
civil  process  and  a  peace  officer  who  may  command  any  one 
to  assist  him  :  but  we  give  no  opinion,"  &c.  [Lord  Ellen- 
borough.  I  do  not  believe  there  is  any  authority  to  warrant 
the  observation  there  thrown  out.  Indeed  it  would  be 
strange  if  those  who  act  in  aid  and  by  the  request  of  the  of- 
ficer, should  not  have  equal  protection  with  himself.  Can  it  be 
supposed  that  the  sheriff  is  to  execute  the  process  single- 
handed  ?]  The  obj  ection  goes  merely  to  the  form  of  pleading. 
GY/.nsft'aw,contra,as  to  the  last  point,observed  that  the  justi- 
fication by  all  the  defendants  was  of  one  and  the  same  act  done 
and  therefore  if  the  officer  were  justified,  the  others  acting  by 

(«)  2  Blac.  845.  (b)  Cro.  Eliz.  467.   (c)  2  Ld.  Ray.  775. 

(d)  Willes,  30.  (e)Ib.  122. 

(  f)  Salk.  409.  where  it  said  the  court  seemed  to  hold,  &c. 
VOL.  III.  H  his 
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IS 02.       his  direction  at  the  same  time,  must  necessarily  be  justified 
~  also.    That  it  might  be  otherwise  where  different  defendants 

in  different  respects,  the  one  as  party  to  the  cause, 


BAGGE.       the  other  as  the  officer  executing  the  process,    to  whom  the 
distinction  taken  in  the  cases  cited  might  apply,  as  to  the 

P  134  1  different  manner  of  pleading  their  several  defences,  it  was 
incumbent  on  the  paity  to  shew  a  cause  of  action  ;  but  it  was 
sufficient  for  the  officer  to  plead  the  issuing  and  delivery  of 
the  writ  to  him  in  fact :  which  was  ail  that  was  done  here  ;  and 
therefore  differed  this  case  from  Philips  v.  Jliron  O/)  and  the 
other  cases  referred  to.  As  to  the  principal  point,  the  cases 
referred  to  apply  only  to  the  bailiffs  of  private  and  inferior 
liberties  :  but  the  chief  bailiff  of  the  hie  of  Ely  exercises  the 
functions  of  a  sheriff,  and  stands  in  that  relation  to  this  court 
as  much  as  the  sheriff  of  any  county  palatine,  as  appears  from 
acts  of  parliament  and  other  authorities.  [Lord  Ellenborovgh. 
You  cannot  persuade  us  against  all  the  authorities  and  practice 
in  the  law  that  Ely  is  a  county  palatine;  and  that  the  she- 
riff of  Cambridgeshire  has  no  jurisdiction  in  Eh/:  if  so,  all 
writs  which  have  been  heretofore  directed  to  him  out  of 
this  court,  to  execute  there  for  a  long  succession  of  years 
have  been  erroneous.  The  bishop,  so  far  back  as  the 
year  1739,  never  thought  of  claiming  so  much,  but  only 
claimed  the  mandavi  ballivo  (ft).  Ely  is  a  royal  franchise, 
having  jura  regalia  or  a  palatinate  jurisdiction.  Lord  Coke 
(c)  calls  it  a  royal  franchise  in  contradistinction  to  a  fran- 
chise of  an  inferior  nature  ;  and  says  that  in  divers  statutes 
it  is  named  the  county  palatine  of  Eh/.  The  learned  Selden  (d) 
after  speaking  of  the  county  palatine  of  Chester,  says,  "  By 
reason  also  of  the  received  notion  of  palatine  in  this  sense, 
wherein  it  expresses  the  having  roya/jurisdiction,  some  other 
counties  have  been  stiled  counties  palatine ;  though  the  lords 
of  them  have  not  had  the  title  of  Earl  Palatine,"  £cc.  Then, 
•*  after  mentioning  the  duchy  of  Lancaster,  he  adds,  "  Upon  the 
like  reason  was  the  name  of  county  palatine  fixed  on  the  bi- 
shopric of  Ely,  and  on  Hexamshire"  &c.  So  Camden  (c)  says 
that  "  the  Bishop  of  Ely  has  all  the  rights  of  ^.county  palatine" 
and  "  appointetha  judge  tohear  and  determine  all  causes  aris- 
ing within  the  said  isle,&c.  and  hath  his  chit  f  bailiff  and  under-- 

(a)  1  Stra.  509. 

(b)  Vide  Book  of  Rules  of  K.  B.  of  Trin.  1 739,  note. 

(c)  4  last.  220.         (d)  SrM.  tit.  Of  Honour,  part  2.  c.  8. 
(c)  Cam.  Brit.  Ens.  edit.  492. 

bailiffs, 
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bailiffs  for  the  execution  of  process."  In  the  statute  27  Tien.        1802. 
8.  c.  24.  which  settled  the  jurisdiction  of  all  counties  pala- 
tine  as  it  now  stands,  Eli/  is  considered  a  liberty  with  a  pa- 


latinate  jurisdiction  :  it  provides  that  all  writs  and  process       BAGGE. 

"  in  every  county  palatine,  and  other  liberty  ,"  shall  be  in  the 

name  of  the  king,  but  tested  in  the  name  of  the  person  who 

has  "  such  county  palatine  or  any  other  such  liberty."     No 

counties  palatine  or  such  liberties  are  previously  mentioned 

in  the  statute  ;  but  reference  is  afterwards  made  to  the  Jus- 

tice of   Chester  and  his  deputy;  and  provision  is  made  that 

the  Bishop  of  E/y  and  his  temporal  steward  shall  be  thence- 

forth justices  of  the  peace  within  the  isle  independently  of 

the  king's  commission:  after  which  the  Bishop  of  Durham, 

and  the  Archbishop  of  ForA-(the  latter  with  reference  to  the 

suppressed  county  palatine  of  Hexamskire)  are  noticed  in  the 

same  manner.  Six  years  afterwards,  in  the  stat.  33  II.  8  c.  10. 

(Y/),  all  the  counties  palatine  or  palatinate  franchises  are  enu- 

merated ;  and  it  is  enacted  that  nothing  in  that  act  shall  ex- 

tend to  the  county  palatine  of  Ely.  Again,  the  stat.5  Eliz.  c.23. 

a.  11.  enacts  that  o.  significavit  shall  be  sent  by  mittimus  to  the 

chief  justice  orjustices  of  the  counties  palatine  of  Lancaster, 

Chester,  Durham,  and  Ely.  The  reason  why  Eh/  has  not  been 

uniformly  called  a  county  palatine  is  obvious  ;  because  the   r  J3g  ] 

divison  of  counties  was  more  ancient  than  the  grant  of  the 

jurisdiction  ;and  therefore  being  only  that  part  of  the  county 

denominated  the  Isle,  it  could  not  with  the  same  propriety 

be  called  "  a  county  palatine,"  as  where  jura  regalia  had  been 

granted  to  an  entire  pre-existing  county.    In  Pigge  v.  Gard- 

ner (b),  the  court  of  Ely  was  holden  to  be  a  court  of  supe- 

rior jurisdiction,  and  to  have  cognizance  of  all  transitory  ac- 

tions, though  not  arising  within  the  jurisdiction  ;  which  can- 

not be  said  of  any  inferior  court;  and  it  is  put  on  the  same 

footing  with  that  of  Durham  in  Peacock  v.  Bell(c}.  Till  with- 

in these  thirty  years  fines  were  levied  and  recoveries  suffered 

in  the  court  of  Ely  of  all  lands  lying  within  the  isle  ;  though 

since  then,  from  the  ready  communication  with  the  metropo- 

lis, it  has  been  found  more  convenient  to  do  that  business 

in  the  court  of  Common  Pleas.  In  Gunter  v.  Gunter(d)  the 

Court  say,  "  The  writ  of  error  to  remove  the  record  out  of 

(a)  This  was  a  temporary  act,  given  at  length  in  Rastal's  ebi~ 
tion  of  the  Statutes,  but  not  in  Runnington's. 

(b}  1  Lev.  208.  (c)  1  Sid.  330.  1  Saund.  73, 

(d)  Godb.  380. 

II  2  the 
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the  court  of  Ely  is  directed  justiciario  nostro,  which  proves 
that  this  Court  takes  notice  of  him  as  the  king's  justice." 
^nt^  Whitelock  3.  observed,  that  it  was  since  the  stat.  27  Hen. 
8-  that  it  was  directed  justiciario  nostro  de  Ely  ;  for  before  it 
wasjusticiarioepzscojM.  That  shews  that  Ely  was  a  franchise 
regulated  by  that  statute.  Since  that  statute  the  justices  of 
Lancaster,  Dm  ham,  and  Ely  sit  by  the  same  commission,viz. 
by  commissions  of  oyer  and  terminer,  and  gaol  delivery,  and 
of  the  peace,  verbatim  the  same,  under  the  great  seal  of  Eng- 
land; the  chancellor  of  the  duchy  grantingthe  patentto  hold 
pleas  at   Lancaster,  and  the  Bishop  of  Ely  at  Ely  ;   but  the 
king  grants  that  patent  at  Durham.     The  patents  are  all  to 
the  same  effect.  It  seems  then  to  follow  that  the  chief  bailiff 
of  .LVyis  an  officer  having  the  same  functions  as  a  sheriff  of 
a  county  palatine:  and  by  the  stat.  27  //.  8.  c.  24.  .s.  14.  all 
statutes  against  the  sheriff's,  &c.  for  due  execution  of  process, 
&c.  shall  be  extended  to  all  stewards  ami  bailiffs  of  liberties 
and  franchises  having  returns  of  writs,   &.e.  with  a  proviso 
(.?.  lo.)  that  the  latter  may  hold  their  offices  above  one  year. 
This  can  only  apply  to  liberties,  Sic.  having  jura  rc^-i/ia,  and 
which  were  the  subject  of  that  statute,  of  which  Ely  is  the 
only  one  now  remaining.  By  this  clause  the  Bishop  of  Ely 
appoints  his  chief  bailiff  for  life  the  same  as  the  Bishop  of 
Durham  appoints  his  sheriff  for  life.     The  chief  bailiff  acts 
in  all  respects  within  the  isle,  and  has  the  same  precedence 
as  the  sheriff  within  a  county.  [Lord  Elleaborough.  The  bai- 
liff, quoad  the  bishop,  may  be  the  same  kind  of  officer  as  the 
sheriff  is  to  this  court  ;  but  there  is  no  pretence  to  say  that 
he  is  tlie  officer  of  this  court.   Lawrence  J.  The  14th  section 
of  the  stat.  27  //.  B.C.  24.  only  imposes   on    the   ministers 
of  the  courts  therein  referred  to,  when  acting  in  execution 
of  the  process  of  those  courts,  all  the  duties  which  are  im- 
posed on  sheriffs  and  officers  of  the  superior  courts,   when 
acting  in  the  execution  of  our  process.]     The  stat.  14  E/iz. 
c.  13.  for  dissolving  the   franchise  of  Hexamshire,  provided 
that  the  sheriff  of  Northumberland  should  execute  process, 
&.c.  in  that  part  the  same  as  in  other  parts  of  the  county; 
wiiich  shews  that  lie  could  not  have  done  so  before.   jNo  pri- 
vate bailiff  can  have  such   a  writ  directed  to  him.   In  a  pri- 
vate franchise  the  process  of  the  court  always   begins  with 
the  name  of  the  steward  or  judge,  and  is  a  precept  from  him 
to  the  officer;  but  the  writs  sued  out  from  the  office  at  Ely 
are   in  the  mime  of  the  king,  as  required   by  the  statute  of 

Ihn. 
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Hen.  8.  ;  like  those  for  Lancaster  and  Durham  ;  and  except        1802. 
in  the  teste,  they  are  the  same  as  those  *  sued  out  from  the 
courts  at  Westminster.  The  first  time  that  the  courts  at  West-       BAGGE. 
minster  appear  to  have  exercised  a  concurrent  jurisdiction  with   #  r  ,0o  -i 
the  court  at  Eli/  in  local  matters,  was  in  2  W.  8c  M.  Gotten  v. 
Johnson  (a),  which  was  ejectment  for  lands  in  the  isle  ;  and 
after  not  guilty  pleaded,   a  suggestion  was  entered,  quod 
nullus  justiciarius  vel  minister  regis  insulam  illam  ingredi 
potest  ad  aliquam  jurat :  extra,  &c.  and  so  prayed  a  venire 
to  the  next  vill  in  the  county  of  Cambridge,  which  was  grant- 
ed. In  4  lust.  220.  it  is  said,  "  Nullus  justiciarius  vel  minis- 
ter regis  ingredi   potest  ad  aliquod  officium  exercendum." 
And  this  is  the  uniform  language  in  some  charter  or  record 

™  O 

in  every  reign  for  some  centuries  :  all  which  is  irreconcilea- 
ble  with  the  claim  of  the  sheriff  of  Cambridge  to  enter  the 
isle  to  serve  his  mandate;  or  if  nullum  responsum  were  given 
to  it,that  he  should  enter  afterwards  by  a  non-omittas.  It  ap- 
pears from  another  reporter  (b),  that  after  the  cause  of  Cot- 
ton v.  Johnson  had  been  tried  at  Cambridge,  it  was  moved  to 
arrest  the  judgment  on  the  ground  of  a  mis-trial.  It  was  how- 
ever denied,  because  though  the  bishop  might  demand  cog- 
nizance of  the  cause,  the  defendant  could  not  plead  to  the 
jurisdiction  :  the  Court  adding  that  Ely  was  not  a  county  pa- 
latine, but  only  a  royal  franchise  like  the  cinque  ports.  The 
accuracy,  however,  of  the  similitude  throughout  may  be 
doubted  ;  for  Lord  Coke  says  (c),  that  the  cinque  ports  have 
not  jura  regalia  ;  which  Ely  undoubtedly  has.  But  even  with 
respect  to  the  cinque  ports,the'same  author  says  (d)  that  writs 
shall  be  delivered  to  the  constable  of  Dover  castle,  of  such 
things  whereof  he  and  the  lord  warden  have  jurisdiction.  It 
appears  then  that  the  sheriff  of  Kent  cannot  send  his  mandate  r  igg  T 
into  the  cinque  ports,  a  jurisdiction  acknowledged  to  be  in- 
ferior to  that  of  Ely.  The  freeholders  of  the  isle  have  in- 
deed the  privilege  of  voting  for  members  of  the  county,  but 
by  an  award  made  in  the  28  Hen.  8.  between  them  and  the 
county,  which  was  afterwards  confirmed  in  parliament, they 
were  exempted  from  contributing  to  the  wages  of  the  knights 
of  the  shire,  on  payment  of  £200.  The  record  of  this  is 
amongst  the  muniments  at  Ely.  The  isle  still  has  a  separate 
county  or  isle  rate,  and  a  separate  commission  of  the  peace; 

(a)  1  Salk.  183.  (b)  Garth.  109. 

(c)  4  Inst.  222.  (d)  Ib.  223.  and  2  Inst.  557. 

and 
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and  the  judgments  of  the  isle  sessions,  as  at  the  assizes,  must 
be  executed  by  the  chief  bailiff  of  the  isle,  and  not  as  in 
case  of  private  franchises  by  the  sheriff  of  the  county.  Even 
where  the  chief  bailiff  has  arrested  any  by  virtue  of  a  mandate 
from  the  sheriff  of  Cambridgeshire,  the  debtor  is  not  carried 
to  the  county  gaol,  but  to  thegaol  of  the  isle,  and  the  chief 
bailiff  only  is  answerable  for  his  escape.  So  if  he  levy  the 
debt  under  a  mandate,  he  keeps  the  money  and  pays  it  over 
to  the  plaintiff  in  the  cause  :  and  it  is  precisely  the  same  to 
him,  both  in  respect  to  his  fees  and  liability,  whether  he  exe- 
cute the  sheriff's  mandate  or  the  writ  itself:  though  the  party 
is  benefited  in  the  latter  case  by  saving  the  additional  fee  that 
the  sheriff  would  have  charged  if  the  writ  had  gone  through 
his  hands.  [To  a  question  from  Lord  jkY/ettZwoMgA,  whether  he 
could  produce  any  instances  of  common  process  out  of  the  su- 
perior courts  directed  to  the  bailiff  of  E/y :  he  answered  that 
there  were  several  instances  within  the  last  15  years.  But  the 
Court  signified  that  no  stress  could  be  laid  upon  so  modern  a 
practice.]  But  supposing  the  chief  bailiff  bound  to  execute 
process  under  the  sheriff's  mandate,  itwill  not  follow  that  the 
officer  to  whom  the  process  has  been  directed  in  this  instance  is 
not  justified  in  executing  it.  The  action  should  have  been 
brought,  if  at  all,  against  the  party  or  attorney  who  sued  out 
the  writ,  and  not  against  the  officer  who  executed  it ;  as  ap- 
pears in  Philips  v.  Jtiron  (a):  and  there  are  many  other  case*, 
to  shew  that  though  the  writ  may  be  irregular,  erroneous,  01 
void,  still  the  sheriff  is  protected.  [Lord  Ellenborough,  JVo 
doubt  that  is  so  in  the  case  of  sheriffs  who  are  the  known  offi- 
cers of  the  court  bound  to  execute  its  process :  but  can  any  au- 
thority be  shewn  extending  the  same  protection  to  bailiffs  or 
other  officers  of  inferior  jurisdiction,  to  whom  such  process 
has  been  erroneously  directed,  and  such  as  they  have  notbeea 
used  to  execute?]  The  last-mentioned  case  names  officers  gen- 
erally;  the  others  were  cases  of  sheriffs  of  counties  palatine. 
Lord  ELLEN  BOROUGH  Ch.  J.  It  would  have  been  more 
satisfactory  to  have  shewn  any  case  where  a  writ  directed  im- 
properly to  an  officer  not  accustomed  to  receive  such,  and 
which  would  have  been  quashed  on  motion,  quia  improvidt1 
ernanavit,  was  yet  holden  to  justify  the  officer  who  took  upon 
him  to  execute  it.  The  bailiff  may  be  the  proper  officer  of 
the  Bishop  of  /?///,  and  his  court :  but  as  fat  as  respects  the 
process  of  thin  Court,  the  bailiff  of  the  franchise  of  Eli/,  is  no- 

(a)  1  6*ra.509. 

more 
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more  than  the  special  bailiff  of  the  sheriff.  We  may  1802. 
feel  a  little  difficulty  in  being  obliged  to  decide  as  we 
must  in  this  case,  on  account  of  the  process  having  is-  against 
sued  out  of  this  court,  directed  to  the  bailiff,  for  the  exe-  BAGGE. 
cution  of  which  he  is  now  sued:  but  as  it  so  issued  out 
of  the  common  course  and  practice  of  the  court,  it  was  his 
duty  to  have  applied  here  to  have  the  writ  quashed  quia  irnpro- 
vide  emanavit :  instead  of  which,  lured  as  it  seems  by  the  ex- 
pectation of  receiving  his  fees  of  office  on  a  very  large  sum,  he  [  141  ] 
undertook  to  execute  the  process  out  of  the  course  of  his  duty, 
and  now  attempts  to  justify  himself  as  the  immediate  officer 
of  the  court.  But  all  the  authorities  (drawn  together  in  2 
List.  41.  and  other  places)  («),  shew  that  the  sheriff  is  the  im- 
mediate and  proper  officer  of  this  court,  known  to  be  such, 
and  responsible  accordingly.  Public  convenience  requires 
that  there  should  be  known  responsible  persons  answerable  to 
the  Court  for  the  due  execution  of  its  process,  and  to  whom 
alone  it  ought  in  the  first  instance  to  be  directed:  these  are 
generally  speaking  the  sheriff's  of  counties  (not  being  coun- 
ties palatine,),  or  if  the  sheriff  be  a  party  interested,  then  it  is- 
sues to  the  coroner,  and  if  he  also  be  interested,  to  elisors.  In 
allcases  of  ordinary  process  issuing  out  of  the  superior  courts 
of  Westminster,  the  writ  is  to  be  directed  to  the  sheriff  of  the 
county  into  which  it  issues,  whose  known, and  sworn  duty  it 
is  to  execute  it.  Then  how  can  we  overturn  the  whole  prac- 
tice and  principle  of  the  law  by  sanctioning  the  issuing  of  this 
writ  to  the  bailiff  of  this  franchise  of  Ely,  upon  no  other  found- 
ation than  a  practice  of  fifteen  years,  the  very  naming  of  which 
repudiates  the  right  it  assumes  to  support  ?  It  may  as  well  be 
contended,  that  in  all  cases  we  may  direct  our  process  to  bai- 
liffs-errant, and  that  they  would  be  justified  in  acting  by 
our  command.  But  this  would  be  a  dangerous  and  unwarrant- 
able alteration  of  the  law,  and  cannot  be  maintained  either 
on  precedent  or  principle.  On  the  other  hand,  however, 
as  to  the  distinction  attempted  to  be  set  up  by  the  plain- 
tiff's counsel  between  a  justification  under  process  in  exe- 
cution by  the  proper  ofiicer,  and  by  one  coming  in  aid  [  142  ] 
of  him,  by  his  request,  that  the  latter  is  bound  to  set  out 
the  judgment  in  his  justification,  as  well  as  the  writ ;  I  must 
observe,  that  if  such  an  one  is  to  be  responsible  for  the  va- 
lidity of  the  judgment,  the  sheriff  will  in  every  case  be  obliged 

(a)  Vide  z/>.  452,      Plowd.  74.  6.  and  Tidd's  Pract.  93.  655. 

II  4  to 
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to  give  an  indemnity  before  he  can  get  any  person  to  act  in 
his  assistance  ;  a  distinction  which  must  cause  no  little  in- 
convenience and  impediment  to  the  course  of  justice,  and  such 
as  I  am  sure  in  my  experience  of  pleading  I  have  never  known; 
and  certainly  it  seems  to  be  against  all  principle. 

GROSE  J.  declared  himself  of  the  same  opinion. 

LAWRENCE  J.  It  would  have  been  material  to  the  de- 
fendant's justification  if  he  could  have  shewn  a  practice 
as  far  back  as  that  of  the  cinque  ports,  for  this  Court  to  di- 
rect its  ordinary  process  to  the  bailiff  of  Eli/ ;  but  a  practice 
of  fifteen  years  only  amounts  to  nothing.  There  may  be  pri- 
vileges belonging  to  the  franchise  of  the  isle  of  LVy,  which 
are  not  to  be  found  in  other  cases ;  but  none  of  these  which 
have  been  shewn  apply  to  the  point  in  judgment  before  the 
Court.  If  it  had  been  shewn  that  the  sherift'of  the  county  of 
Cambridge  had  no  jurisdiction  within  the  isle,  by  virtue  of 
the  statute  of  I  lei).  8.  it  would  have  been  to  the  purpose, 
But  that  statute  only  enforces  the  same  duties,  on  the  offi- 
cers of  peculiar  jurisdictions  in  respect  of  their  own  courts, 
which  were  imposed  upon  sheriffs  in  general.  But  it  does 
not  follow  that  because  the  sheriffof  the  county  has  no  con- 
cern in  executing  the  process  of  the  court  in  Eli/,  therefore  he 
cannot  execute  the  process  of  this  Court  there,  by  issuing  his 
mandate  to  the  bailiff  of  the  franchise  It  is  of  great  advan- 
tage to  the  kingdom  in  general  that  there  should  be  certain 
known  and  responsible  officers  to  whom  the  process  of  the 
superior  courts  at  Westminster  is  to  be  directed  :  but  that  ad- 
vantage would  be  destroyed  if  we  were  to  admit  of  the  inno- 
vation now  attempted;  for  by  the  same  rule  we  might  in  all 
cases  direct  our  process  in  the  first  instance  to  the  bailiffs  of 
franchises  having  the  ultimate  execution  of  process,  instead 
of  to  the  sheriffs. 

LE  BLANC  J.  The  bailiff  of  the  isle  of  Eli/  will  ultimately 
have  the  execution  of  the  process  in  the  cause: ;  and  therefore  I 
should  have  been  satisfied  if  any  precedents  had  been  found 
which  would  have  warranted  the  directing  it  to  him  in  the  first 
instance ;  but  we  can  only  look  to  the  sheriff  as  our  officer  to 
execute  the  process  of  this  Court ;  and  if  the  defendant  has  in- 
volved himself  in  any  difficulty  by  executing  our  process  di- 
rected immediately  to  him,  it  is  by  his  own  improper  act  in  do- 
ing that  which  he  must  have  known  was  out  of  the  course  of 
his  duty;  or  at  least,  if  he  had  any  doubt,  he  should  have  first 
applied  to  this  Court  to  be  satisfied  whether  the  process  were 

properly 
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properly  directed  to  him.  The  Court  can  only  look  in  these 
cases  to  the  known  officer  of  the  law,  who  is  the  sheriff.  And  if 
we  could  vary  the  direction  of  process  in  one  instance,  I  do  not 
see  why  we  should  not  do  so  in  other  cases  of  the  like  sort. 
Such  a  practice  would  take  from  the  known  officers  of  the  court 
that  responsibility  which  the  law  imposes  on  them,  and  which 
it  is  most  material  to  the  public  should  be  preserved. 

Judgment  for  the  plaintiff. 


1802. 

GRANT 
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BAGGE. 


SAUNDERSON  and  Another  against  HUDSON. 

J.  HIS  was  an  action  by  the  plaintiffs,  as  payees  of  a  bill  of 
exchange,  against  the  defendant,  as  one  of  the  acceptors,  and 
on  the  money  counts ;  in  which  the  declaration  charged  that 
J.  Hudson  was  attached  to  answer  the  plaintiffs,  &c.  For  that 
whereas  the  plaintiffs,  the  defendant,  one  J.  S.  and  one  J.  D. 
L.  (which  said  J.  *S'.and  J.  D.  L.  have  been  in  due  manner  out- 
lawedin  the  said  court  of  our  said  Lord  I  he  King,  before  the  King 
himself,  and  still  are,  remain,  and  continue  outlawed),  one  B.  C. 
and  one  D.  B.  at  the  several  days,  &c.  after  mentioned,  were 
persons  residing,  trading,  and  using  commerce,  to  wit,  the 
said  plaintiff  and  the  said  defendant,  and  the  said  ./.  8.  and  J 
D.  L.who  hare  been  and  are  so  outlawed  as  aforesaid)  at  London 
&c.  arid  the  said  B.  C.  and  D.  B.  at  Oporto  in  Portugal,  &c. 
and  being  so  severally  resident,  &c.  the  said  B.  C.  and  D.  B. 
on,  Jxc.  at,  Sec.  made  their  certain  bill  of  exchange,  Sec.  and 
then  and  there  directed  the  same  to  the  said  defendant  and  the 
saidJ.  S.  and.).  D.  L.  who  have  been  and  are  so  outlawed  as  afore- 
said,by  which  said  bill  they  the  said  B.  C.  and  D.  B.  re- 
quested the  said  defendant  and  the  said  J.  S.  and  J.  D.  L.  who, 
&c.  at  nine  months'  date  to  pay  that,  Sec.  to  the  order  of  the 
plaintiffs,  Sec.  and  so  it  proceeded  in  the  common  form. 

To  this  there  was  a  demurrer,  assigning  for  special  cause, 
that  it  is  not  alleged  or  shewn  by  the  declaration  that  the  said 
./.  S.  and  .7.  J).  L.  have  been  or  are  outlawed  upon  the  writ  sued 
out  against  the  said  defendant  in  this  suit,  or  upon  any  writ 
sued  out  against  the  said  defendant  jointly  with  the  saidJ.  <V. 
and  the  saidJ.  D.  L.;  or  that  the  said  J.  S.  and  J.  D.  L. 
have  been  outlawed  on  any  writ  issued  at  the  suit  of  the 
said  plaintiffs,  Sec.  On  which  there  was  joinder  in  demurrer. 

Gaselee 


Tuesday, 
Nov.  23d. 

In  declaring 
against  A. 
upon  a  joint 
contract  by 
A.  and  5. It 
is  not 
enough 
to  allege 
that  B,  was 
in  due  man- 
ner out- 
lawed, with- 
out adding 
that  he  was 
outlawed  in 
that  suit. 
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Gaselee  was  to  have  argued  in  support  of  the  demurrer; 
but  the  Court  called  on 

Espinasse  contra,  to  support  the  declaration  ;  who  cited  Co. 
Lit.  352  /;.  (a)  upon  estoppels ;  that  where  the  record  of  the 
estoppel  doth  run  to  the  disability  of  the  person,  there  all 
strangers  shall  take  the  benefit  of  that  record ;  as  outlawry,  &c. 
and  referred  to  a  precedent  in  'Li.ll.  Entr.  like  the  present.  But 

The  Court  said  that  the  passage  in  Co.  Lit.  related  only 
to  an  outlawed  plaintiff';  and  intimated  that  instead  of  pur- 
suing the  argument  it  was  better  for  the  plaintiff  to  amend 
(//);  which  being  acceded  to, 

Leave  was  given  to  amend  on  payment 
of  costs. 

(a)  And  vide  ib.  128.  b.  "  If  aman  be  outlawed  at  the  suit  of  one 
man,  all  men  shall  take  advantage  of  this  personal  disability." 

(b)  Vide  Guy  v.  Goddard,  1  Keb.  642.  and  1  Sid.  MS.Sheppard 
\.  Bai!lie,6  Term  Rcp.3'27.  Hastings  \.  Blake,  Noy,   1.     Griffith 
v.  Middleton,  Cro.  Jac.  42.5.  Broicnl.  Red.  197. 


Wednesday 
Nov.  24th. 

Time  en  • 
h;rged  for 
hail  to  sur- 
render a 
bankrupt 

[  14(5  ] 
under  exa- 
mination. 


MAUDE  against  JOWETT. 

M.  J  L\  WOOD  on  a  former  day  moved  for  a  rule,  calling  on 
the  plaintiff  to  shew  cause  why  the  time  allowed  for  the  defend- 
ant's bail  to  surrender  him  should  not  be  enlarged  till  the  first 
day  of  next  term,  and  in  the  mean  time  proceedings  be 
stayed.  This  was  grounded  upon  an  affidavit  stating  that  the 
plnintiff'had  obtained  a  verdict  for  £118.  at  the  last  assizes  for 
}  o/7;,  upon  which  he  was  now  entitled  to  enter  up  final  judg- 
ment, and  that  the  defendant's  bail  were  bound  shortly  to  sur- 
render him  or  forfeit  their  recognizance.  That  a  commission 
of  bankrupt  had  lately  issued  against  the  defendant;  under 
which  the  first  and  second  sitting  of  the  commissioners 
were  on  the  1st  and  2d  of  November  instant,  and  the  last  sit- 
ting was  fixed  for  the  4th  of  December  next,  when  the  bank- 
rupt was  required  to  finish  his  examination.  That  the  coni- 
missioners  resided  at  Wakefield;  and  in  case  the  bankrupt 
was  surrendered  within  the  ordinary  time  for  discharging 
his  bail,  the  commissioners  would  be  under  the  necessity  of 
coming  up  to  .London  in  order  to  take  his  examination  in  the 
King's  Bench  prison. 

The 
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The  application  being  admitted  to  be  of  a  novel  kind  the 
Court  had  some  hesitation  at  first  in  granting  a  rule  nisi ; 
but  after  some  consultation  this  was  done.  And  now 

Holrot/d,who  had  on  the  former  day  suggested  the  novelty 
of  the  application  as  an  objection  to  it,  shewred  cause  against 
the  rule  on  the  same  ground,  alleging  that  no  similar  in- 
tance  could  be  stated.  But 

LAWRENCE  J.  (the  only  Judge  in  court)  thought  it  rea- 
sonable that  the  defendant  should  be  permitted  to  pass  his 
examination  before  he  was  surrendered  in  discharge  of  his 
bail,  as  no  prejudice  could  ensue  therefrom  to  the  plaintiff. 
But  being  doubtful  of  the  propriety  of  making  the  rule  ab- 
solute in  the  terms  in  which  it  was  moved  ;  it  was  at  last  or- 
dered that  the  rule  should  be  discharged,  upon  the  plain- 
tiff's undertaking  not  to  proceed  to  fix  the  bail  before  the 
first  day  of  next  term,  (a) 

(a)  It  does  not  appear  that  the  bail  could  be  fixed  before  that  time. 


1802. 

MAUDE 
ayainst 
JOWKTT. 


WYATT  againstThe  Marquis  of  HERTFORD. 

M.  HIS  was  an  action  for  work  and  labour,  and  on  other 
common  counts.  The  facts,  as  they  appeared  at  the  trial  at 
the  sittings  after  lastterm,were,that  the  plaintiff  who  had  been 
employed  to  do  certain  work  for  the  defendant,  after  its  com- 
pletion sent  in  the  amount  of  his  demand  to  Mr.  Hunt  the 
marquis's  steward,  who  thereupon  gave  him  his  own  draft  on 
a  banker,  and  the  plaintiff  gave  him  in  return  a  receipt  for 
the  money  on  account  of  the  defendant.  The  banker  having 
refused  payment  of  the  draft,  it  was  returned  to  Hunt  by  the 
plaintiff, who  accepted  another  draft  from  him  for  the  amount, 
payable  twenty-one  days  after  date,  without  making  any  re- 
presentation of  the  matter  to  the  defendant.  The  second 
draft  also  being  refused  payment,  and  Hunt  becoming  in- 
solvent, application  was  at  last  made  to  the  defendant 
who  refused  payment,  on  the  ground  that  Hunt  had 

the  principal  deals?  differently  with  bis    agent  on   the  failh   of 
the  principal  is  discharged,  although  the  security  fail.     Aliter  if 
do  not  shew   that  he  was  injured  by  means   of  such  false    vou< 
emission  of  the  party  to  inform  him  ol"  the  truth  in  iLio  tune. 

mo 


Wednesday, 
Nov.  24 ih. 

If  one  take 
the  security 
of  the  agent 
of  the  prin- 
cipal with 
whom  he 
dealt,  un- 
known io 
the  pri'nci, 
pal,  and 
give  the 
agent  a  re- 
ceipt as  for 
the  money 
due  from 
the  princi- 
pal, in  con- 
sequence 
of  which 
such    receipt, 
the  principal 
'her,  and   the 

re 
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more  than  sufficient  funds  of  the  defendant's  in  his  hands 
at  the  time  to  have  satisfied  the  plaintiff's  demand,  and  had 
gone  away  much  in  arrear  to  the  defendant  on  the  balance 


WTATT 
against 

TheMarquis   of  his  accounts  ;  and  that  by  the  plaintiff's  having  accepted 


of 
HERTFORD. 


[  148] 


Hunt's  security  for  the  money  instead  of  applying  to  the  de- 
fendant himself,  (especially  after  having  given  a  receipt  as 
for  the  money,  by  which  it  would  appear  to  the  defendant 
in  Hunt's  account  that  the  money  had  been  paid,)  and  that 
too  after  the  first  draft  had  been  dishonoured,  he  had  thereby 
substituted  Hunt  for  his  debtor  instead  of  the  defendant, 
and  had  discharged  the  latter.  And  Lord  E/lenborough  C  .J. 
being  of  that,  opinion,  a  verdict  passed  for  the  defendant. 
(.iibbs.  on  a  former  day  moved  for  a  new  trial,  admitting 

»'  O 

that  the  conclusion  drawn  at  the  trial  might  have  been  true, 
if  it  had  appeared  that  the  defendant  had  sustained  any  in- 
jury by  the  want  of  communication  to  him  from  the  plaintiff 
of  the  non  payment  of  Hunt's  draft;  as  if  it  had  been  shewn 
that  between  the  time  of  the  plaintiff's  giving  his  receipt 
and  the  time  of  Hunt's  absconding  in  the  defendant's  debt, 
the  defendant  had  come  to  any  settlement  with  Hunt  upon 
the  supposition  that  the  plaintiff's  demand  had  been  satis- 
fied :  but  no  such  evidence  was  given ;  and  the  onus  probandi 
lay  on  the  defendant  to  shew  how  he  had  been  injured  by  the 
plaintiff's  omission.  A  rule  nisi  was  accordingly  granted: 
and  on  this  day,  without  further  argument, 

Lord  ELLENBOROUGII  Ch.  J.  said  that  there  must  be  a 
new  trial ;  for  on  revising  his  note  of  the  evidence,  it  did  not 
appear  that  the  defendant  was  in  any  way  prejudiced  by  his 
steward  having  given  his  own  security  to  the  plaintiff,  and 
taken  the  latter's  receipt.  That  if  it  had  appeared  that  the 
defendant  had  in  the  interval  inspected  the  steward's  ac- 
counts, and  had  in  any  manner  dealt  differently  with  him  on 
the  supposition  that  this  demand  had  been  satisfied  as  the 
receipt  imported,  no  doubt  the  defendant  would  have  been 
discharged;  for  it  was  clear  that  ilunl  had  sufficient  money 
of  the  defendant's  in  his  hands  to  answer  the  demand. 

Rule  absolute. 
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1802. 


DOE  against  DARXTOIST.  Thursday, 

Nov.  25th. 

J.N  Hilary  term  1800  the  present  defendant  commenced  an  A  judgment 
action  in  this  court  against  John  and  Thomas  Steel  for  money  recovered 
paid  to  their  use,  to  which  action  John  Steel  pleaded  the  ge-     ^ .   '  a ^ 
neral  issue, and  his  discharge  under  the  insolvent  debtors'  act  an(j  g  wm 
of  the  37  Geo.3  c.  112.  and  Thomas  Steel  pleaded  the  general  not  be  set 
issue  only ;  and  a  verdict  was  found  for  Darnton,  the  then  °ff>  on  aP~ 
plaintiff,  and  judgment  obtained  for  £565.  10s.  which  (with  ^e^eneral 
the    interest   thereon   to  this  time  £57.  Us.)  amounted  to  jurisdiction 
£623.  Is.    After  which  an  ejectment  upon  the  demise  of  John  oftlie  court, 
Steel  was  brought  by  his  assignees  under  the  said  insolvent  against  ano- 

debtors'  act  to  recover  the  possession  of  certain  premises  be-      er  ^u  ^" 

nicnt  rcco— 
longing  to  John  Steel,  of  which  possession  had  been  obtained  vere(j  a_ 

by  Darnton,  under  an  agreement  between  him  and  the  as-  gainst  A.  by 
sicmees  under  a  commission  of  bankrupt  issued  against  John  the  as- 

"  -PW 

Steel;  in  which  ejectment  the  lessor  of  the  plaintiff  recovered :   S1&nees  °     • 

/  under  an 

and  this  was  followed  up  by  the  present  action  for  mesne  pro-  insolvent 

fits,  in  which  the  plaintiff  recovered  judgment  for  £1047.   debtors' act, 
Whereupon  a  rule  was  obtained  on  a  former  day  calling  upon  tne  interest 
John  and  Thomas  Steel  to  shew  cause  why  upon  payment  into   °     H.r    Pei 
court  of  £423. 19s.  (the  balance  of  the  two  adverse  demands)  venine,  who 
the  defendant  should  not  be  at  liberty  to  set  off  the  judgment  have  pecu- 
obtained  against  them  by  the  defendant  against  that  obtained   Uar  trusts 
by  the  plaintiff  on  behalf  of  the  assignees  of  John  oSYee/against   y     ® 
the  defendant,  and  for  staying  proceedings,  8ic.     Notice  of 
which  rule  was  directed  to  be  served  on  the  plaintiff's  attorney. 

Garrow  and  Marry  at  now  opposed  the  rule,  upon  the  short  [  150  ] 
ground  that  as  there  was  no  reciprocity  or  mutuality  in  the 
demands,  the  Court  would  not  do  that  in  a  summary  way 
which  could  not  have  been  done  by  a  plea  or  notice  of  set-off' 
in  any  form  of  action,  the  defendant's  demand  being  against 
two,  which  he  wished  to  set  off  against  a  demand  by  the 
assignees  of  one  of  them. 

Giles,  in  support  of  the  rule,  relied  on  .the  case  of  Mitchell 
v.  Oldjield(d),  where  a  judgment  recovered  by  C.  against  A. 
and  jB.  was  set  ofTagainst  one  recovered  by  A.  against  C.;  not 
as  falling  within  the  statutes  of  set-off,  but  by  the  general  ju- 

(a)  4  Term  Rep.  123. 

risdiction 


loO 
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ISO?. 

DOE 

ayainst 

DAKNTON, 


risdiction  of  the  Court  in  Mich  matters  And  though  he  ad- 
mitted that  this  was  not  a  mutual  credit,  otherwise  it  might 
have  been  set  off  under  the  57th  section  of  the  insolvent 
debtors'  act.  yet  it  came  equally  within  the  equitable  juris- 
diction of  the  Court  as  in  the  case  cited.  But 

The  Court  observed,  that  in  the  case  cited  no  insolvency 
had  intervened,  so  as  to  introduce  the  claims  of  third  ptr- 
soos  :  and  they  thought  that  when  the  legislature  had  made 
the  assignees  trustees  for  certain  purposes  it  was  not  compe- 
tent for  them  to  carve  out  of  the  estate  other  interests  than 
those  for  which  it  was  so  bestowed.  And  Lord  E/lenborongh 
C.  J.  expressed  a  strong  disinclination  to  e^end  the  power 
of  setting  off  debts  on  general  grounds  of  equity  beyond  the 
line  which  the  legislature  had  thought  proper  to  mark  out. 

Rule  discharged. 


[  1-31  ] 


The  KIXG  against  The  Justices  of  STAFFORDSHIRE. 


where  an  or- 
der of jus- 
tices has 
beeji  made 
for 


Friday, 

NOV.  26f/i. 

By  s.  10.  of  -1  WO  justices  on  the  2d  of  December  ]bQQ,  made  an  order 
stut.  13  Gco.  under  the  stat.  13  Geo.  3.  c.78.  for  turning  part  of  a  highway 
in  the  liberty  of  ttihton  in  the  hundred  of  Lisdonm  the  county 
of  Stafford.  I\o  appeal  to  the  Quarter  Sessions  was  lodged 
till  the  Easter  Sessions,  29th  April  1802,  when  it  was  ad- 
journed by  the  Court  for  want  of  sufficient  notice  having  been 

stopping      •   en  before>     At  the  sessions  following,  on  the  loth  oi'Ju/u, 
up  a  road,  ,  .     ,  '  „ 

the  Court  discharged  the  order  made  at  the  former  sessions 

for  entering  and  adjourning  the  appeal,  on  the  ground  of  the 
appeal  having  been  preferred  too  late,  according  to  the  case 

s  gainst  The  Justices  of  Petnbrokeshire  (a}.    It  was 

,  .    ' 

thereupon  moved  on  a  former  day  and  a  rule  obtained  for  the 

defendants  to  shew  cause  why  a  writ  of  mandamus  should  not 
issue  commanding  them,  at  the  next  general  Quarter  Sessions 
of  the  Peace  holden  for  the  said  county,  to  receive  the  ap- 
peal and  enter  continuances  as  from  the  sessions  when  it  was 
first  lodged,  and  to  proceed  upon,  hear,  and  determine  the 


an  appeal 
is  '/iven  to 
the  party 

grievedby   QY Tke 

•  -uiy  surli 
' order  of 

;  proceed - 
;  in^  at  the 
'  next 
'  Quarter 

•  Sessions 

'  after  such 


'  order 

'  >,ntdr  or  procccdhiys  had,"  &c.  held  that  the  appeal  must  be  made  to  the  Quarter 
Sessions  next  after  the  order  made,  without  reference  to  any  notice  received  by 
}.he  appellant  of  such  order. 


(n)  Ante,  2  vol.  213. 


same- 
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same.     This  was  founded   on  affidavits   stating   the  facts         1802. 
before  mentioned;  by  which  it  also  appeared  that  the  only 
evidence  that  any  of  the  appellants  had  had  notice  of  the       aqairst 
stopping  up  of  the  road  was  that  one  of  them,  having  about  The  Justices 
14  days  before  last  Easter  sessions  received  intelligence  that  of 

the  road  had  in  fact  been  stopped  up, had  applied  to  know  the   K 
reason  of  it  to  Mr.  Loxdale's  agent  (the  person  by  whose  direc- 
tions it  was  so  stopped),  when  he  was  informed  that  Mr.  Lox- 
dale  was  in  London;  but  no  notice  was  even  then  given  that     [  152  ] 
the  old  road  had  been  stopped  by  an  order  of  magistrates, 
and  such  information  was  not  formally  given  till  the  26th  of 
April  1802,  three  days  before  the  appeal  was  lodged.   The  af- 
fidavits further  stated  the  grievance  to  the  appellants  from  the 
stopping  up  of  the  old  road,  which  increased  their  distance  a 
third  of  a  mile  from  a  certain  town  in  the  neighbourhood. 
Clifford  was  to  have  shewn  cause  against  the  rule :  but, 
The  Court  called  on  the  counsel  in  support  of  it  to  shew 
how  this  case  was  distinguishable  from  that  of  The    Kins: 

O 

against  The  Justices  of  Pembrokeshire. 

•  o  */ 

Gibbs,  Touchet,  and  Ryder  shortly  urged  the  same  argu- 
ments which  had  been  adduced  in  that  case  in  support  of 
the  rule  for  the  mandamus ;  stating  that  the  appeal  clause 
s.  19,  (a)  of  the  stat.  13  Geo.  3.  c.  78  would  be  wholly  nugatory, 
unless  it  were  construed  to  give  the  appeal  to  the  party 
grieved  at  the  next  sessions  after  notice  of  the  order;  the  or- 
der itself  not  being  a  matter  of  publicity.  That  here  there 
was  not  even  that  evidence  of  general  notoriety  of  the  order 
having  been  made  which  there  was  in  the  case  referred  to ; 
but  the  parties  grieved  were  wholly  taken  by  surprise  :  and 
the  appeal  was  lodged  at  the  very  next  sessions  after  notice 
of  the  order  and  of  the  grievance,  which  was  not  done  in 
that  case. 

Lord  ELLENBOROUGH  Ch.  J.  Whatever  hardships  the 
parties  grieved  may  labour  under  in  this  case,  we  can  only 
follow  the  directions  of  the  statute,  which  has  expressly  limit- 
ed the  appeal  to  be  made  to  "  the  next  Quarter  Sessions  after  [  153  ] 
"  such  order  made  or  proceeding  had,"  &c.  IVow  it  is  at- 
tempted to  substitute  the  words  "  after  notice  of  such  order 
"  made,"  in  lieu  of  the  words  in  the  statute  "  after  such  order 
"  made;"  but  they  are  different  things,  and  the  legislature 
having  made  use  of  the  latter  words,  we  cannot  say  that  the 

(a)  Vide  ante,  2  vol.  217.  where  the  clause  in  question  is  set  forth. 

appeal 
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1802. 

THE  KING 

against 
TheJ  notices 

of 

STAFFORD- 
SHIRE. 


[154   ] 


appeal  may  be  made  at  the  next  Quarter  Sessions  ajlcr  notice 
of  the  order.  It  is  however  a  case  of  great  grievance  and 
hardship  \vhere  the  interests  of  parties  are  thus  invaded  by 
an  order  made  behind  their  backs;  and  may  be  a  good  ground 
to  apply  to  parliament  for  a  revision  of  the  clause  of  ap- 
peal; but  we  cannot  remedy  the  abuse. 

•LAWRENCE  J.  In  the  case  referred  to  we  held  that  the 
words  ("  after  such  order  made)  or  proceeding  //adds  aforesaid" 
upon  which  latter  words  stress  was  laid,  meant  something  the 
same  as  order;  some  proceeding  before  the  magistrates,  as 
that  on  the  writ  of  ad  quod  damnum,  and  not  any  act  done  in 
execution  of  the  order.  The  defect  which  gives  rise  to  the 
grievance  complained  of  is  in  the  statute  itself. 

LK  BLANC  J.  What  is  now  contended  for  is  that  the 
parties  grieved,  not  having  received  notice  of  the  order 
till  a  short  time  before  last,  l\axtcr  Sessions,  were  in  time 
to  lodge  their  appenl  at  that  Sessions,  though  the  order  had 
been  made  so  long  before :  but  it  is  impossible  that  can  be 
the  meaning  of  the  act;  for  in  the  case  of  a  public  high- 
way, all  the  King's  subjects  nuiy  l)e  said  to  be  interested, 
and  to  have  a  right  to  appeal  against  an  order  for  stop- 
ping it  up:  and  therefore  if  the  ri^ht  of  appeal  were 
to  depend  on  personal  notice  of  the  order  to  the  appel- 
lant, there  never  would  he  an  end  of  the  time  for  appealing; 
though  it  is  clear  that  the  Legislature  meant  that  at  a  cer- 
tain period  the  question  should  be  at  rest. 

Per  Curium,  Rule  discharged 


Friday,  BoilIET    (l^a'lUSt    KlTTOK. 

Xov.  26th. 

A  foreigner,  I  HE  plaintiff  made  an  affidavit  to  hold  the  defendant  lobail 
\vhosegene-  fV,r.€440.,  which  appeared  to  be  sworn  al  Plymouth  on  tluj.')lst 
r'!l  "'fi"  of  A  ;/:r«s/  1S02,  and  in  which  the  plaintiff  described  himself 

Lroad  and  as  ^°';/s  l><>nlu:l  <>j  L" Orient,  in  tlie  dcpurtnu'iit  oj  Hlorbien, 
v,  ho  only 

landed  lion:  for  a  temporarv  purpose,  vi/.  to  make  ;ui  affidavit  to  hold  llie  ekfend- 
nut  to  hail,  may  properly  o"o>enhe  his  place  of  abode  to  he  in  his'own  country. 
u;id  not  at  the  place  where  the  affidavit  was  sworn,  within  the  meaning  of  the 

I  ^ 

rule  of  court,  Mich.  13  Car.  0. 

native 
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native  of  St.  Foy,  in  the  department  of  La  Gironde,  in  the  Re-        1802. 
public  of  France  :  on  which 

Laives  obtained  a  rule  nisi  on  a  former  day  for  discharg- 

°          against 
ing  the  defendant  out  of  custody  on  filing    common   bail,      KITTOE, 

for  want  of  a  proper  addition  of  the  plaintiff  in  this  country. 
The  rule  of  court,  Mich.  15.  Car.  2.  requiring  the  addition 
of  the  party  making  an  affidavit,  which  was  recognized  in 
Jan-eft  v.  Dillon  (a),  requires  in  general  terms  "  the  true 
place  of  abode  and  true  addition"  of  the  deponent :  but 
as  the  reason  of  it  was  to  enable  the  defendant  to  discover 
who  the  plaintiff  was,  and  where  was  his  place  of  abode, 
that  would  be  defeated  if  it  were  sufficient  for  the  party 
making  the  affidavit,  who  must  be  in  this  country  at  the 
time,  to  give  his  foreign  place  of  residence  :  and  here  it  ap- 
pears that  the  plaintiff  was  at  Plymouth  when  the  affidavit 
was  sworn,  and  could  therefore  have  given  a  more  certain 
description  of  himself  conformable  to  the  truth. 

Gibbs  and  Dumpier  shewed  cause  a  few  days  ago,  and  insist-  [  155  J 
ed  on  the  propriety  of  the  plaintiff's  description  of  his  place 
ofabode.which  was  at  the  place  stated  in  his  affidavit,having 
merely  landed  at  Plymouth  for  the  purpose  of  making  the 
affidavit;  and  therefore  that  could  no  more  be  said  to  be  his 
place  of  abode  than  a  place  on  the  road  through  which  a 
person  accidentally  passes  in  travelling.  They  insisted 
that  this  manner  of  description  was  not  only  more  conso- 
nant to  truth  and  the  real  meaning  of  the  rule,  but  warrant- 
ed by  the  common  practice  in  similar  cases. 

The  Court  were  at  first  of  opinion  that  the  description  was 
not  sufficient  within  the  meaning  of  the  rule  of  court ;  consi- 
dering that  as  the  affidavit  appeared  to  be  sworn  at  Plymouth, 
the  plaintiff  might  have  had  a  temporary  residence  there, 
sufficient  to  warrant  a  description  of  his  place  of  abode  in 
this  country :  but  they  afterwards  desired  that  the  case 
might  stand  over  for  further  consideration  ;  and  on  its  be- 
ing inentioned  again  on  this  day ;  and  the  fact  not  being  dis- 
puted that  the  plaintiff  had  no  domicile  at  Plymouth,  but 
only  landed  there  for  a  temporary  purpose,  they 

Discharged  the  Rulo 

(a)  Ante,  1  vol.  IS. 
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on  a  Sunday 
is  absolute- 
[  156  ] 
ly  void  by  the 
stat.  £9  Car. 
2.  c.  7.  s.  6. 
and  cannot 
be  made 
good  by  any 
subsequent 
waver  of  the 
defendant, 
by  his  not 
objecting 
till  after  a 
rule  to  plead 
given. 


TAYLOR  against  PHILLIPS. 

JL*  A  RROW  obtained  a  rule  calling  on  the  plaintiff  to  shew 
cause  why  the  proceedings  should  not  be  set  aside  for  irre- 
gularity,will)  the  costs  of  the  application,  Sic. ;  grounded  onan 
affidavit  that  'he  defendant  was  served  \\ith  a  copy  of  the  la- 
titat  on  a  Sinulm/,  the  loth  of  ./w/c  la^t ;  and  he  relied  on 
the  stat.  29  '  'ar.  '2.  c.  7.  .s.  0.  which  prohibits  the  service  or 
execution  of  any  civil  process  on  the  Lord's  day,  and  di- 
rects "  that  the  service  of  every  such  writ  si  . ill  be  raid  lo<tll 
"  intent?  and  purposes  ;"  and  referred  to  M'Ife/iatn  v.  Smith.  (//) 

Marryat  shewed  cause,  on  the  ground  that  the  irregularity 
had  been  waved  by  the  defendant.  It  appearing  by  an  af- 
fida\it  that  bail  had  been  filed  according  to  the  statute  on 
the  28th  ofJu/y,  andnotice  of  declaration  served  on  the  7th 
ofAugiist,3.nd  a  rule  to  plead  on  the  Oth  of  November:  and  that 
on  the  15th  of  .//////,  five  weeks  after  the  service  of  thev\rit, 
the  defendant  applied  to  the  plaintiff's  attorney  to  settle 
the  debt,  and  after  that  the  defendant's  attorney  applied  for 
an  account  of  the  debt  and  costs,  which  was  sent  to  him ; 
and  no  objection  was  then  made  to  the  service  of  the  pro- 
cess, by  which  the  plaintiff  was  encouraged  to  proceed  and 
to  incur  additional  expence. 

The  Court  however  made  the  rule  absolute  for  setting  a- 
side  the  service  of  the.  writ  and  the  subsequent  proceedings, 
as  contrary  to  the  statute,  And 

Lord  ELLENBOROLGH  Ch.  J.  said,  that  it  was  a  matter 
of  public  policy  that  no  proceedings  of  the  nature  describ- 
ed in  the  statute  should  be  had  on  a  Siindfii/ ;  and  therefore 
the  regularity  or  irregularity  of  them  could  not  depend  on 
the  assent  of  the  party  afterwards  to  wave  an  objection  to 
such  proceedings,  which  were  in  themselves  absolutely  a- 
voided  by  the  statute. 


(a)  3  Term  Rip.  86, 
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The  KING  against  GEORGE  MARKS  and  others. 


Friday, 

THE    defendant  Marks  and  four   other    shearmen    were    iVoy.26th. 

rT*    ,       t ,  v-  1 

brouo-ht  up  bv  writs  of  habeas    corpus  from  the   gaol   of   . 

J  _  Trr.,  n  1  ill  adnunis- 

Devizesin  the  county  of  JF///s;and  the  warrants   ot,com-  terini1.;}3y 

mitment  and  the  depositions  taken  before  the   committing  anyassocia- 

magistrates  were  returned  at  the  same  time.    In  the  warrant  ^<1  body  of 

of    commitment   the    defendant    Mar  fa    was  stated  to  be  JJJ^'  ' 

"  charged  on  the  oath  of  T.  J>.  of  Trowbridge,  clothwoiker,  persott  C,;,';r. 

"  with  felony,  in   having  in  or  about  June  last,  been  aiding  portico;  to 

"  CMC/  assiatingat  and  present  at  and  consent/agio  the  administer-  bindhim  not 
"  ing  or  taking  an  oath  or  engagement  by  James  Jlay,  of  Trow- 

"  bridge  aforesaid,  clothworker  to  the  said  T.  B.,  con  Iran/  to  the  suc|1  un';aw- 

'*  statute  in  that  case  made  and  provided,"  &,c.  (fl),  without  any  fuironibiua- 

other  specification  of  the  offence.   But  upon  the  depositions  tlou  or  cou" 

returned,  which  were  very  full,  the  offence  was  stated  with    S^lr 

.  .  .  any  illegal 

sufficient  precision,  and  appeared  generally  to  be  this;  that   act  done  by 

the  defendants  were  journeymen  shearmen  employed  by  the   them,  &c.  is 
clothiers  in  and  about  the  town  of  Trowbridge  inWiltshire.  That  |e'ony  with- 
of  late  there  had  been  disputes  between  the  master  clothiers    07  ^  S  V 
and  the  journeymen  concerning  the   rate  of  their   wages,   c.  123., 
and  that   certain  of  the  journeymen,  calling  themselves    a  though  the 

committee,    (but  by  whom  or  in  \vhnt    manner     dele^at'-d       J^'ct  °* 
j- j  \      p       i  Ai        i   c      -i  S(lch  ass:ci- 

did   not    appear,)    of    whom    the    defendants   were    some,    ntion  were  a 

met   regularly   once  a-week  in  Trowbridge   and  took   upon  conspiracy 

them  to  act  as  a  regulating  body  for  the  journeymen  shear-  to  ra'se  wa~ 

men  in  that  part   of   the    country  ;    that  persons  went  as  Pf r^ 

from  the  committee  to  the  master  clothiers  to  know  their  reso-  make  re-j-ula 

lution  respecting  the  wages  ;  and  that  the  committee  had  late-  tious  in  a 

ly  required  every  journeyman  shearman  to  take  a  certain  oath  certai»  trade 

as  after  mentioned.     The  oath  in  question  was  administered    &ncl  not  to 
i  i      ,    c       ,,       ,  '    stir  up  mu- 

about  six  weeks  before  the  depositions  were  taken,  when  T.   tiny  or  «cdi- 

B.  named  in  the  warrant  of  commitment,  was  called  before  the  tion. Though 
committee,  of  which  the  defendants  were  members,  who  were  a  warrailt  of 
then  sitting  at  a  public  house  in  Trowbri(i?e,w\i?n  one  who  act-  forTf1""?* 
ed  as  clerk  to  the  committee  told  him  that  he  must  take  an  inform^yet 

if  the  corpus 
delicti  ap- 

(a)  All  the   other  commitments  were  in  the  same  form,  except    pear  in  the 
that  of  James  May,  in  which  he  was  stated  tu   be   "  dunked  on    df'positions 
"  the  oath  of  T.   J?.  of  T.  aforesaid,    shearman,    with    felony,    in    !eturneci  to 
"  having,  in  or  about  the  mouth  of  JwneLst,  unlan'tYilly  admi'nis-  Co"rt' 

"  tered  an  oath  or  engagement  to  him  the  said  T.  B.  contrary  to  balfblit  re"* 
"  the  statute  in  that  case  made  and  provided."  ^aad  the  pr 

1  2  oath 
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oath,  and  administered  it  to  him  in  these  words :  "  You  shall 
be  true  to  every  journeyman  shearman,  and  not  to  hurt  any  of 
them,  and  you  shall  not  divu/ge  cmy  of  their  secrets,  so  help  you 
God."  Immediately  after  which  he  had  a  ticket  given  him  by 
one  of  the  stewards  which  he  was  informed  was  of  the  same 
kind  as  was  used  in  shearmen's  clubs  in  Yorkshire,  and  that 
if  he  went  there,  it  would  enable  him  to  get  work:  and  in 
order  to  compel  every  journeyman  shearman  to  belong  to  the 
community,  the  members  of  it  objected  to  work  with  those 
who  had  not  such  tickets. 

On  the  other  hand,  the  facts  of  the  existence  of  any  such 
committee,  and  their  meeeting  at  the  public  house  for  the  pur- 
poses stated,  and  the  administering  of  any  oath  by  them.were 
all  denied  by  the  defendants ;  from  whose  affidavits  it  also  ap- 
peared, that  disputes  had  for  some  time  before  existed  in  the 
trade  relative  to  the  mode  adopted  by  some  masters,  of  paying 
the  shearmen's  wages  sometimes  in  goods,  and  those  frequent- 
ly damaged  (called  paying  truck) ;  from  whence  great  inconve- 
nience and  distress  arose  to  the  workmen  on  account  of  the 
difficulty  of  disposing  of  them,  except  at  aloss.  And  that  T.B. 
having  been  censured  by  some  of  the  shearmen  for  having  re- 
ceived his  wages  in  that  manner,  he  had  voluntarily  declared 
that  he  would  not  do  so  again,  and  by  way  of  pretended  sanc- 
tion had  kissed  a  book  which  happened  to  be  there. 

The  Court  having  been  moved  to  bail  the  defendants  up- 
on the  insufficiency  of  the  warrants  of  commitment, 

Giltbs  and  Rcade  opposed  the  motion,  on  the  ground  that 
however  informally  the  warrants  of  commitment  were  framed, 
the  Court  would  not  bail  the  defendants,  if  from  the  deposi- 
tions returned  by  the  committing  magistrates  it  appeared  that 
they  had  been  guilty  of  an  offence  amounting  to  felony  within 
the  statute  37  Geo.3,c.  123.  (a)  It  is  true  that  the  preamble  of 

the 

(ti)  The  act  is  intitled  "  An  act  for  more  effectually  preventing 
the  administering  or  taking  of  unlawful  oaths  ;"  and  after  recit- 
ing thut  whereas  divers  wicked  and  evil-disposed  persons  have  of 
late  attempted  to  seduce  persons  serving  in  his  majesty's  forces 
by  sea  and  land,  and  others  of  his  majesty's  subjects  from  their  du- 
ty and  allegiance  to  his  majesty,  and  to  incite  them  to  acts  of  mu- 
tiny and  sedition,  and  have  endeavoured  to  give,  effect  to  their 
wicked  and  traitorous  poceedings,  by  imposing  upon  the  persons 
whom  they  have  attempted  to  seduce  the  pretended  obligation  of 
oaths  unlawfully  administered;"  enacts.  "  That  any  person  or 
person*  who  shall,  in  any  manner  or  form  whatsoever,  administer 
'or  cause  to  be  administered,  or  be  aiding  or  assisting  at,  or  pre- 
sent 
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the  act  only  recites  certain  mischiefs  which  had  arisen  from' 
persons  attempting  to  seduce  soldiers,  sailors,  and  others 
from  their  duty  and  allegiance  to  the  king,  and  to  incite  them 
to  mutiny  and  sedition,  to  give  effect  to  which  they  had  im- 
posed pretended  oaths  upon  them ;  but  the  enacting  part  goes 
much  further,  and  comprehends  not  only  the  unlawful  admi- 
nistering of  oaths  for  such  purposes,  but  also  in  general  terms, 
oaths  administered,  "  to  obey  the  orders  or  commands  of  any 
"  committee  or  body  of  men  not  lawfully  constituted ;  or  not 
"  to  inform  or  give  evidence  against  any  associate  confederate 
"  or  other  person,  or  not  to  reveal  or  discover  any  unlawful 
"  combination,  &,c.  or  any  illegal  act,"  &c.  all  which  descrip- 
tions of  offences,  named  in  the  disjunctive  throughout  the 
clause,,  fasten  upon  the  defendants  in  this  case.  And  thisen- 
larged  construction  is  warranted  by  the  title  itself  of  the  act, 
which  is  general  against  the  administering  or  taking  of  un- 
lawful  oaths.  Here  it  is  clear  that  the  oath  charged  to  have 
been  administered  was  for  the  illegal  purpose  of  supporting 
a  combination  and  conspiracy  amongst  the  shearmen  at 
Trowbridge,  in  Wiltshire,  for  raising  their  wages,  and  other 
purposes  connected  with  the  trade. 

ErsMne,  Burrough,  and  Jekyll,  in  support  of  the  application, 
insisted  that  the  words  of  the  statute  relied  on,  however  large 
in  themselves,  must  be  confined  to  the  objects  stated  in  the 


sent  at  or  consenting  to  the  administering  or  taking  of  any  oath 
or  engagement,  purporting  or  intended  to  bind  the  person  taking 
the  same  to  engage  in  any  mutinous  or  seditious  purpose  ;  or  to 
disturb  the  public  peace;  or  to  be  of  any  association,  society,  or 
confederacy,  formed  for  any  such  purpose;  or  to  obey  the  orders 
or  commands  of  any  committee  or  body  of  men  not  lawfully  con- 
stituted, or  of  any  leader  or  commander,  or  other  person  not  hav- 
ing authority  by  law  for  that  purpose ;  or  not  to  inform  or  give 
evidence  against  any  associate,  confederate,  or  other  person ; 
or  not  to  reveal  or  discover  any  unlawful  combination  or  con- 
federacy; or  not  to  reveal  or  discover  any  illegal  act  done  or  to 
be  done  ;  or  not  to  reveal  or  discover  any  illegal  oath  or  engage- 
ment which  may  have  been  administered  or  tendered  to  or  taken 
by  such  person  or  persons,  or  to  or  by  any  other  person  or  persons, 
or  the  import  of  any  sueh  oath  or  engagement;  shall,  on  conviction 
thereof  by  due  course  of  law,  be  adjudged  guilty  of  felony, and  may 
be  transported  for  any  term  of  years  not  exceeding  seven  years. 
And  every  person  who  shall  take  any  such  oath  or  engagement, 
not  being  compelled  thereto,  shall  on  conviction  thereof  by  due 
course  of  law,  be  adjudged  guilty  of  felony,  and  may  be  trans- 
ported for  any  term  of  years  not  exceeding  seven  years." 
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1802.  preamble,  namely  the  administering  of  unlawful  oaths  for  the 
purposes  of  mutiny  or  sedition,  *  and  could  not  have  been  in- 

NG     tended  to  reach  a  case,  where  it  was  plain  tint  the  fact,  if  it 
aiiainst  .  c        • 

M  VKKS.      existed  at  all.  arose  entirely  out  of  a  private  dtfepute  between 

persons  engaged  in  the  same  trade,  and  was  confined  in  its  ob- 
ject to  that  alone.  If  the  administering1  of  oaths  for  any  unlaw- 
ful purpose  had  been  within  the  contemplation  of  the  legisla- 
ture in  framing  so  penal  a  statute,  it  would  have  been  nugatory 
to  have  introduced  \\liat  is  staled  in  the  preamble,  and  in  the 
first  part  of  the  enacting  clause;  and  instead  of  specifying  the 
particular  objects  there  pointed  at,  they  wo  aid  at  once  have  de- 
clared in  terms  that  the  administering  of  unlawful  oaths  of  the 
n  iture  descri  bed,for«wypurpose  should  be  felony.  The  general 
words  therefore  which  follow  must  be  construed  with  relation 
to  the  antecedent  offences,  which  are  confined  in  their  objects 
to  mutiny  and  sedition ;  and  then  all  the  different  sorts  of  oaths, 
which  are  only  so  many  classes  of  the  same  offences,  will  have 
one  uniform  and  sensible  construction,  tending  to  the  sup- 
pres.  ion  of  mutiny  and  sedition, endcavouredto  be  propagat- 
ed by  any  of  the  means  described.  By  the  introduction  of  the 
relative  word  tuc/>,  which  is  to  be  found  in  the  former  part  of 
the  clause,  into  the  latter  parts,  and  which  the  sense  requires, 
the  whole  will  be  rendered  consistent,  which  otherwise  will  be 
incongruous;  fur  it  never  could  have  been  intended  that  the 
administering  of  an  oath  lo  be  of  any  association,  Jkc.  should 
only  be  felony,  when  such  association  was  "  formed  for  any 
such  purpose,"  i.e.  of  mutiny  and  sedition,  as  the  act  describes 
it;  and  yet  that  to  administer  an  oath  "  to  obey  the  orders  of 
"  any  committee  or  body  of  men  not  lawfully  constituted/' 
whatever  the  purpose  mio-ht  be,  should  be  felony. 

[  1(J'2  ]  Lord  ELLENBOUOIGH  Ch.  J.  If  I  entertained  any  rea- 
sonable decree  of  doubt  upon  the  meaning  of  the  act, 
I  should  readily  listen  to  this  application  ;  but  I  cannot 
briii'j;  my  mind  to  doubt  but  that  the  facts  disclosed  on 
the  whole  of  the  depositions  charge  the  defendants  with  an 
offence  within  the  statute.  It  certainly  does  appear  from 
the  preamble  of  the  act,  as  if  it  were  mainly  directed 
against  combinations  for  purposes  of  mutiny  and  sedition; 
but  there  are  words  sufficient  in  the  enacting  part  to  satisfy 
t:i:-  preamble:  and  after  dealing  with  offences  of  that 
description,  the  act  uoe.>  on  in  much  more  extensive  term*,  and 
embraces  other  more  ji'eneral  objects  :  and  as  there  is  no  word 
<.•!  ieil  re  nee.  in_the  latter  part,  as  .w//,  which  is  to  be  found 
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in  the  former  part  of  the  clause,  I  see  no  reason  for  restraining 
the  common  import  of  the  words  used,  which  extend  to  all  il- 
legal associations  and  combinations  of  men, in  respect  of  which 
oaths  of  the  nature  described  in  the  act  are  administered. 
Amongst  these  are  to  be  found  the  prohibitions,  on  which  I  re- 
ly, against  the  administering  of  any  oath  or  engagement,  "  not 
to  reveal  or  discover  am/  unlawful  combination  or  conspiracy,'' 
and  "  not  to  reveal  or  discover  any  illegal  act  done  or  to  be 
done ;"  within  which  the  offence  in  question  falls.  It  appears 
clearly  from  the  depositions thatan  unlawful  combination  ex- 
isted at  the  time  amongst  a  certain  description  of  persons,  of 
whom  these  defendants  are  some,  in  furtherance  of  whose  pur- 
poses the  unlawful  oath  stated  was  administered.  The  words  of 
the  oath  import  to  bind  the  party  taking  i.  to  be  a  true  mem- 
ber of  the  combination  or  conspiracy,  which,  it  appears,  was 
governed  by  the  committee  by  whose  directions  the  oath 
was  administered  ;  the  party  thereby  engaged  to  do  no  hurt  to 
any  of  the  persons  engaged  in  the  combination,  and  not  to 
reveal  any  of  their  secrets  ;  and  those  who  did  not  enter  into 
the  same  engagement  were  not  to  be  permitted  to  work  with 
any  of  its  members.  Is  not  this  then  an  unlawful  combina- 
tion, and  is  not  the  taking  of  an  oath  for  such  a  purpose  an 
illegal  act?  The  very  terms  of  the  oath  fall  in  part  within 
the  immediate  letter  of  the  statute  :  but  that  is  not  necessary 
to  brino-  a  case  within,  it,  if  the  oath  purport  to  bind  those 
who  take  it  to  any  of  the  il legal  purposes  described  in  the 
act.  From  a  view  of  the  whole  scope  of  the  act  it  appears  to 
me  highly  probable  that  this  is  a  case  which  will  be  found 
to  be  within  the  true  spirit  as  well  as  the  letter  of  it;  and 
that  is  sufficient  to  guide  our  discretion  in  disposing  of  this 
application.  But  the  judgment  of  the  Court  now  will  not 
bind  the  parties  ;  and  if,  on  a  further  review  of  the  act,  it  shall 
be  thought  to  require  a  narrower  construction,  as  the  offence 
will  appear  on  the  face  of  the  indictment,  the  defendants,  if 
convicted  of  the  fact,  will  have  the  benefit  of  movim>-  in  ar- 
rest of  judgment.  At  present  our  opinion  only  concludes  as  to 
the  question  of  bailing  them.  As  it  appears  then  from  the  de- 
positions that  there  is  a  corpus  delicti  within  the  meaning  of 
the  act  of  parliament  which  constitutes  it  felony,  it  is  our  duty 
to  remand  the  prisoners;  though,  if  upon  adverting  to  their 
affidavits,  we  had  seen  sufficient  reason  to  doubt  the  truth 
of  the  charge,  the  Court,  with  anxious  regard  to  the  liberty 
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of  the  subject,  of  which  they  are  the  depositary,  would  have 
given  them  their  due  weight  in  the  decision  of  the  present 
question. 

GROSE  J.  There  is  no  doubt  of  the  power  of  this  Court  to 
bail,  if  they  see  occasion,  in  all  cases  of  felony,  *  even  in  case 
of  murder,  though  there  should  be  no  doubt  as  to  the  validity 
of  the  warrant  of  commitment.  On  the  other  hand  there  is  as 
little  doubt  as  to  their  power  of  remanding,  notwithstanding 
the  warrant  of  commitment  be  defective  ;  and  it  is  the  constant 
practice  of  the  Court  to  remand  prisoners  in  such  cases,  if  it 
appear  on  reading  the  depositions  that  there  is  a  fair  ground  to 
authorize  them.  Then  as  to  whether  the  offence  imputed  to 
these  defendants  fall  within  the  act  in  question,  it  is  admitted 
that  the  letter  of  it  in  the  latter  part  of  the  enacting  clause 
presses  hard  upon  the  case ;  and  upon  a  view  of  the  whole 
statute,  I  cannot  say  that  it  was  not  meant  to  extend  to  an 
oath  taken  to  conceal  the  objects  and  acts  of  such  an  illegal 
combination  as  this  appears  to  be.  No  word  of  reference,  as 
suck,  is  to  be  found  in  the  latter  part,  in  order  to  connect  it 
with  the  objects  mentioned  in  the  first  part  of  the  clause  ;and 
the  omission  of  it  shews  that  it  was  the  intention  of  the  legisla- 
ture to  extend  the  objects  of  the  act  beyond  those  before 
named.  Such  is  the  inclination  of  my  mind  at  present.  I 
give  no  express  opinion  that  the  case  is  within  the  act;  but  I 
cannot  say  it  is  not  so.  At  present  the  prisoners  must  be  re- 
manded ;  and  they  will  have  more  than  one  opportunity  of 
discussing  the  question  of  law  hereafter.  If  the  case  be  not 
within  the  act,  it  will  probably  so  appear  on  the  face  of  the 
indictment :  but  should  that  not  be  so,  nothing  is  more  fre- 
quent than  to  reserve  cases  of  doubt  appearing  upon  the  evi- 
dence for  the  consideration  of  all  the  judges.  It  would  be 
rather  premature  therefore  for  us  now  to  decide  the  question 
expressly;  it  is  enough  to  say  that  the  preponderance  of  our 
opinion,  at  least  of  mine,  is  that  it  is  a  case  within  the  act. 
-i  As  to  the  particular  facts  disclosed,  it  is  better  not  to  comment 
on  them  atpresent;  it  is  sufficient  to  observe  that  they  are  not 
such  as  to  warrant  us  in  permitting  the  prisoners  to  be  bailed. 
LAWUKNCT.  .).  On  this  occasion  I  think  the  defendants 
ought  not  to  be  bulled.  It  is  not  for  their  advantage  at  this 
period  to  discuss  Much  <  ither  the  law  or  the  facts  of  their  case: 
it  is  therefore  sufficient  forme  to  say  that  at  present  1  do  not 
agree  \\ith  ihe  objection  ur^ed  by  their  counsel  that  this  is 
not  &  case  within  the.  act  of  parliament.  It  is  true  that  the 

preamble 
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preamble  and  the  first  part  of  the  enacting  clause  are  con- 
fined in  their  objects  to  cases  of  mutiny  and  sedition :  but  it  is 
nothing  unusual  in  acts  of  parliament  for  the  enacting  part  to 
go  beyond  the  preamble ;  the  remedy  often  extends  beyond 
the  particular  act  or  mischief  which  first  suggested  the  neces- 
sity of  the  law.  And  here  the  latter  part  of  the  clause  is  con- 
ceived in  general  terms,  without  any  word  of  reference  to 
the  immediate  objects  of  mutiny  or  sedition  before  men- 
tioned. Combinations  formed  for  such  purposes  are  un- 
doubtedly highly  prejudicial  to  the  state,  and  might  be  the 
primary  object  of  the  attention  of  the  legislature;  but  I  can- 
not say  that  combinations  like  this,  which  strike  at  the  root 
of  the  trade  of  the  kingdom,  may  not  be,  though  perhaps  not 
so  immediately ,yet  ultimately  as  mischieveous  in.  their  conse- 
quences, and  in  the  event  beget  a  danger  to  the  state  itself  to 
an  extent  beyond  the  power  of  the  government  to  repress. 

LE  BLANC  J.  This  Court  have  clearly  a  right  to  bail  the 
parties  accused  in  all  cases  of  felony,  if  they  see  occasion, 
whereever  there  is  any  doubt  either  on  the  law  or  the  fact  of  the 
case.  And  it  is  equally  clear  that  though  the  warrant  of  com- 
mitment be  informal,  yet  if  upon  the  depositions  returned 
the  Court  see  that  a  felony  had  been  committed,  and  that  there 
is  a  reasonable  ground  of  charge  against  the  prisoners,  they 
will  not  bail  but  remand  them.  The  same  rule  applies  with 
respect  both  to  the  law  and  the  fact ;  unless  we  see  reason  to 
doubt  the  truth  of  the  fact  charged,  the  prisoners  must  be 
remanded :  and  the  same  consequence  follows,  unless  we  see 
reason  to  doubt  whether  the  fact  charged  constitute  any 
offence  within  the  law.  Now  at  present  I  see  no  reason  to 
doubt  in  oither  respect,  and  therefore  the  prisoners  must  be 
remanded.  («) 

The  prisoners  were  thereupon  taken  out  of  court  in  custody 
of  the  same  persons  by  whom  they  were  brought  up. 

Note. — In  cases  of  defective  commitments  the  practice  has 
heretofore  been  merely  to  draw  up  a  rule  remanding  the  pri- 
soners in  general  terms  to  the  same  custody  as  before,  and  this 
was  at  first  designed  to  be  done  in  the  usual  form  in  the  present 
instance :  but  it  occurred  to  the  officers  of  the  crown  office  to 
suggest  an  alteration  of  the  practice  in  this  respect,  founded 
upon  the  consideration  that  prisoners  thus  remanded  might 


1802. 

The  KING 
ayainst 
MARKS 


[166] 


(a)  Vide  R.  v.  Judd,  2  Term  Rep.  255. 


renew 
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1802.        renew  the  same  application  to  another  Court  or  judge;  and 

therefore  the  rule  was  ultimately  drawn  up  in  this  form. 
The  KING 

cKjainst       Friday  next,  after  15  days  of  St.  Martin,  in  the  forty-third 
MARKS-  year  of  King  George  the  Third. 

England.  )   George  Marks  being  brought  here  into  court  in 
Wiltshire.  )  custody  of  the  keeper  of  his  Majesty's  gaol  at 
[  167  ]   DerizeSfin  and  for  the  county  of  Wills,  by  virtue  of  a  writ  of 
habeas  corpus,  it  is  ordered  that  the  said  writ,  and  the  return 
made  thereto,  be  filed.  And  upon  reading  the  several  informa- 
tions upon  oath  of,  &c.  returned  in  obedience  to  a  writ  of  cer- 
tiorari,  directed  to  R.  L.  and  T.  H.  P.  two  of  his  Majesty's 
justices  of  the  peace  in  and  for  the  county  of  Wilts ;  and  upon 
hearing  counsel  on  both  sides  ;  it  is  ordered  that  he,  the  said 
y.,         ~,     George  Marks,  be  now  discharged  from  his  imprisonment  by 
Car.  2.  c.  2.     virtue  of  the  warrant  in  the  said  return  mentioned  :  and  that 
s.  3.  and  st.     he  the  said  George  Marks  be  recommitted  to  the  custody  of  the 
37  Geo.  3,      said  keeper,  for  unlawfully  and  feloniously  being  aiding  and 
assisting  at  and  present  at  and  consenting  to  the  administer- 
ing and  taking  of  an  oath   or  engagement,  purporting  and 
intended  to  bind  7'.    />.,  the  person  taking  the  same,  to  be 
of  an  association,  society,  and  confederacy,  formed  to  dis- 
turb the  public  peace,  and   not  to  inform  or  give  evidence 
against  any  associate,  confederate,  or  other  person,  and  not 
to  reveal  or  discover  a.  certain   unlawful  combination   and 
confederacy,  and  not  to  reveal  and  discover  a  certain  ille- 
gal act  done   against  the  peace,  ixe.  and  also  against  the 
terms  of  the  statute  in  su(:h   case  made  and  provided  ;  to  be 
by  him  kept  in  safe  custody  until  he  shall  be  from  thence 
discharged  by  due  course  of  law. 
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OAKLEY  qui  tarn  against  GILES. 

Saturday, 
Nov.  27th. 

jLN  an  action  to  recover  penalties  on  a  statute,  the  defend-   If  a  defend- 
ant was  served  on  the  3d  of  November  with  a  copy  of  process   antbeserved 
in  the  name  of  William  Giles,h\§  true  name  being-  Echvard;  in   I  /bo  J 
consequence  of  which  he  did  not  appear,  but  the  plaintiff  i       ™ 
aftenvards  served  him  with  notice  of  declaration  by  his  right  Christian 
name,  and  proceeded  to  judgment  against  him  for  want  of  a  name,  and 
plea,  and  sued  out  execution  last  night.  afterwards 

Park  thereupon  moved  to  set  aside  the  proceeding's  for  ir- 

_  enter  an  ap- 

regularity,  and  cited  Doe  v.  hutcher  (a},  and  Corbettv.  Bates  pearance  for 
(b),  in  which  the  distinction  was  taken  in  this  respect,  where  him  and 
the  defendant  himself  appears  when  sued  by  a  wrong  name,   se.rve  him 
and  where  the  plaintiff  enters  an  appearance  for  him,  accord-  ^  ^  nj°  lce 
ing  to  the  statute  by  his  rig/it  name  :  in  the  latter  case  the  tion  by  his 
defect  is  not  cured,  and  the  Court  will  set  aside  the  subse-  right  name 
que'nt  proceedings  for  irregularity.  and  proceed 

The  Court,  however,  refused  a  rule  ;  saying  that  the  defend-  t  °{|lt^ment 
ant  having  been  the  real  person  served  with  the  process,  ought   tion  the 
to  have  pleaded  in  abatement,  and  could  not  take  advantage   Court  will 
of  the  misnomer  in  any  other  manner  than  that  which  the  law  not  set  aside 

had  marked  out:  if  this  were  allowed,  pleas  in  abatement  theProceed- 
.  ing  tor  irre- 

for  a  misnomer  might  bo  struck  out  ot  the  books.  gularitv 

Park,  at  the  close  of  the  day,  renewed  his  motion,  and  ob-  merely'  on 
tainedarule  nisi  for  setting  aside  the  proceedings  on  pay-   [   169  ] 

ment  of  costs,  upon  a  further  affidavit,  stating  that  the  de-   t}ie  gr°und 

•  T    T  !        ,  .  .  ,    that  the  de- 

fendant s  attorney  had  been  misled  by  the  authorities  and   fendant  ne- 

books  of  practice,  and  had  advised  the  defendant  not  to  ap-  ver  appear  •- 
pear  and  defend  himself  against  what  was  deemed  to  be  nu-   ed;  because 

eatory  process  ;  and  also  swearing  to  merits.  ,     ou^llt  t° 

havepleaded 

such  misno- 
merin  abate- 

(a)  3  Term  Rep.  611.  raent-  But 

(b)  Ib.  650.  In  the  former  of  these  oases  it  appears  that  the  plain-  he  ^as  atier- 
tiff  had  filed  common  bail  for  the  defendant  by  'his  right  name,  after  wa™s,  let,  m 
having-  sued  him  by  a  wrong  one  ;  and  in  the  latter  the  plaintiffsued  to  detenc'  °n 
out  alatitat  against  a  justice  of  peace  for  an  act  done  in  his  office  Payment  °* 
in  &wrony  name,  and  an  aliasbv  his  r'ujht  name,  which  latter  was  C 

out  of  time,  unless  it  could  be  connected  with  the  latitat.       In  the  swearm§'  to 

present  case  it  did  not  appear  but  that  the  plaintiff  had  filed  com-  amistake 

mon  bail  for  the  defendant  in  the  same  name  by  which  he  had  sued  th^  practice 

him  ;  though  he  declared  against  the  defendant  Whis  right  name.  anc 


merits. 
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Saturday 
Nov.  11th. 

One  who  be- 
came surety 
for  the  de- 
fendant be- 
fore his  dis- 
charge un- 
der an 
insolvent 
debtors'  act, 
and  was 
afterwards 
obliged  to 
give  a  new 
security  of  a 
bond  and 
warrant  of 
attorney,  &c 
for  the  old 
debt,  cannot 
thereon 
hold  the 
defendant 
to  bail  by  an 
affidavit  as 
for  so  much 

[170] 
money  p'dd 
to  his  use. 


TAYLOR  against  HIGGIXS. 

A  Rule  was  obtained  calling  on  the  plaintiff  to  shew  cause 
why  the  bail  bond  given  by  the  defendant  should  not  be  de- 
livered up  to  be  cancelled  on  filing  common  bail,  on  the 
ground,  stated  at  the  time  of  obtaining  the  rule,  that  the  plain- 
tiff's cause  of  action,  if  any,  had  accrued  before  the  1st  of 
March  1801  (a),  and  that  the  defendant  had  taken  the  benefit 
of  the  last  insolvent  debtors' act.  But  ultimately  the  question 
came  to  this,  whether  the  plaintiff  were  entitled  to  hold  the 
defendant  to  bail  for  £120.  upon  an  affidavit  stating  the  cause 
of  action  to  be  for  so  much  money  paid,  laid  out,  and  expended 
by  the  plaintiff  for  the  defendant's  use. 

This  application  was  grounded  on  an  affidavit  of  the 
defendant,  stating  that  being  indebted  to  Mr.  Cresweli 
about  four  years  ago  for  business  done  by  him  as  a 
proctor,  and  being  pressed  for  payment  he  prevailed  on 
the  plaintiff,  Taylor,  to  join  with  him  in  a  bond  to  Cresweli 
for  £150.  That  in  August  1800,  the  plaintiff  and  the  defend- 
ant being  both  arrested,  and  then  in  custody  at  the  suit 
of  Cresioelt,  in  an  action  on  the  bond,  the  defendant  paid 
the  costs  and  part  of  the  debt,  and,  together  with  the  plain- 
tiff, executed  to  Cresice.lt  a  new  warrant,  of  attorney  for  £120. 
the  remainder  of  the  debt.  In  December  following  the  defend- 
ant was  arrested  at  the  suit  of  Cresweli,  and  detained  in  cus- 
tody; and  in  July  1801  the  present  plaintiff  and  the  defend- 
ant, being  both  then  in  custody,  a  declaration,  by  way  of 
detainer,  was  lodged  against  them  by  Cresweli ;  and  on  the 
10th  of  August  following,  the  defendant  took  the  benefit  of 
the  last  insolvent  debtors'  act,  and  was  discharged  under  it. 
In  Sfjitemlier  1802,  the  defendant  was  arrested  and  holden  to 
bail  in  this  action  by  Taylor  for  £120.  on  the  affidavit  to 
hold  to  bail  before  mentioned:  whereupon  application  was 
n.ade  by  the  defendant  to  Creswell,  to  know  whether  Taylor 
IKK]  paid  him  any  money  on  account  of  the  defendant,  which 
was  answered  in  the  negative;  but  that  after  the  defendant's 
discharge  under  the  insolvent  debtors'  act  Taylor  had  given 
C'm;r<7/u  new  bond  and  warrant  of  attorney  for  the  old  debt 
of  £120.  (Cor  which  this  action  was  brought),  no  part  of  which 

(a)  The  last  insolvent  debtors  act,    41   Gro.   3.  c.  70.  refers  to 
this  period  for  the  discharge  of  debtors'  in  custody. 

had 
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had  yet  been  paid;  but  as  appeared  by  the  plaintiff's  affidavit, 
he  had  at  that  time  paid  to  Cmw;e//about£7.or  £8.  for  costs : 
and  he  also  swore  that  when  such  new  security  was  given,  it 
was  accepted  as  pay  meat  and  satisfaction  of  the  old  debt,  and  the 
old  bond  and  warrant  of  attorney  were  cancelled. 

Marry  at  shewed  cause,  and  after  observing  that  the  objec- 
tion had  taken  a  new  shape,  not  on  the  construction  of  the  in- 
solvent debtors'  act,  but  on  the  validity  in  law  of  the  debt 
sworn  to  in  the  plaintiff 's  affidavit  to  hold  to  bail,  contended 
that  the  new  security  which  was  accepted  by  the  creditor  as 
payment  and  satisfaction  for  the  old  debt,  was  the  same  in  law 
as  if  such  old  debt  had  been  paid  in  money.  And  he  cited 
Barclay  and  Another  v.  Gonch  (a),  where  the  defendant  being 
a  publican,  at  whose  house  a  benefit  club  was  holden,  the 
plaintiff's  had  become  his  sureties  for  the  subscription  mo- 
ney of  £50.;  and  the  defendant  having  become  a  bankrupt 
the  club  had  called  upon  the  plaintiffs  for  the  money,  and 
had  taken  their  note  of  hand  for  the  same ;  and  afterwards 
brought  the  action  against  the  defendant,  as  for  so  much 
money  paid  to  his  use  after  the  bankruptcy.  And  Lord  Ken- 
yon  held  that  as  the  club  had  consented  to  take  the  note  in 
payment  as  money,  it  was  to  be  considered  as  such  for  the 
purpose  of  the  action:  and  application  being  afterwards 
made  to  the  Court  for  a  new  trial,  a  rule  to  shew  cause  was 
refused.  He  also  referred  to  Israel  v.  Douglas  (b),  as  estab- 
lishing the  same  principle. 

LAWRENCE!.  That  case  has  been  since  mentioned  (c),  in 
this  Court,  and  was  not  approved  of  upon  that  point ;  and  Wil- 
son J.  expressed  his  dissent  to  it  on  that  ground  at  the  time.  I 
have  a  note  of  the  case  which  differs  materially  from  that  cited. 
Lawes,  in  support  of  the  rule,  contended  that  an  affidavit  to 
hold  to  bail  as  for  so  much  money  paid  for  the  use  of  the 
defendant  could  not  be  supported  where  no  money  had 
been  actually  paid,  but  only  a  security  given  for  the  debt. 
That  the  only  authority  for  this  was  the  case  of  Barclay  v. 
Gouch,  which  passed  at  nisi  prius;  for  upon  what  ground 
the  new  trial  was  afterwards  applied  for  and  refused  does 
not  appear.  That  the  case  of  Israel  v.  Douglas  was  sus- 
tainable on  another  ground,  on  which  only  Wilson  J.  con- 
curred with  the  other  Judges.  But  that  it  had  been  long 


(a)  2  Espin.  Ni.  Pri.  Cns.  571. 
(c)  Qu.  in  Johnson  v,  Collins,  ante, 


(b)   I  H.  Slack.  239. 
vol.  98. 


1802. 

TAYLOR 

against 

HlGGIKS. 
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180-2. 

TAYLOR 

against 

BIGGINS. 


ago  decided  in  Nightingale  v.  Devisme(d)  and  lately  in  Jones 
v.Bri)i/ei/  (A), that  a  contract  for  a  specific  thing  like  stock,  or 
any  other  specific  security,  was  not  the  same  as  money,  and 
could  not  be  recovered  as  such.  That  a  liability  to  pay  for 
another  could  not  u ive  the  same  cause  of  action  as  an  ac- 

O 

tual  payment  on  his  account. 

Lord  ELLENBOROUGH  Ch.  J.  (after  consulting  with  the  ci- 
ther Judges;.  There  is  no  pretence  for  considering  the  giving 
this  new  security  as  so  much  money  paid  for  the  defendant's 
use.  Supposing  even  the  case  of  the  note  of  hand  or  bill  of 
exchange,  as  the  current  representative  of  money,  to  have 
been  rightly  decided,  still  this  security,  consisting  of  a  bond 
and  warrant  of  attorney,  is  not  the  same  as  that,  and  is 
nothing  like  money. 

Rule  absolute. 


(a)  5  Burr.  2.592. 


(b)  Ante,  1  vol.  1. 


Tuesday, 
Nov.  17th. 

Where  by 
the  dubious 
use  of  the 
word  fa  mill/ 
(viz.  brother 
and  sister's 
family}  in  a 
will  the  tes- 
tator having 
had  two  sis- 

[  173  ] 
ters,  one    of 
whom  was 
deadleaving 
children,  it 
could  not 
certainly  be 
collected 
to  what  per- 

S0l!>   In: 

meant  .to  ap- 
ply it.;  the 
heir  at  law 
is  entitled  to 
take. 


DOE  on  the  Demise  of  II AYTER  against  JOINVI LLE 
and  Others. 

J.N  ejectment  for  certain  premises  situate  in  the  county  of 
7 [tints,  tried  before  Le  B/iinc  J.  at  the  last  assizes  at  Win- 
e/tenter a  verdict  was  found  for  the  plaintiff,  subject  to  the 
opinion  of  the  court  on  the  following  case  : 

A.  IJai/ter,  being  seized  in  fee  of  the  premises,  in  question, 
ofwhich  the  defendants  were  inpossession,  by  will  dated 22d 
of 'December  1781,  and  properly  attested  to  pass  real  estate, 
devised  the  same  as  follows  :  "  I  give  and  bequeath  unto  my 
brother  Ilai/ler,  and  to  his  wife  and  children,  £40.  equally  to 
be  divided  between  them,  share  and  share  alike.  Also  I  give 
ajid  bequeath  unto  my  brother-in-law  Wif/ntm  \V hit  marsh  and 
his  children  £40.,  to  be  equally  divided  between  them,  share 
and  share  alike.  Also  I  give  and  bequeath  unto  my  sister 
Man/  Cooper,  and  to  her  husband  and  children  £40.  equally 
to  be  divided  between  them,  share  and  share  alike.  Also  I 
L:ive  and  bequeath  unto  J\I .  White,  (laughter  of  E.  H '.,  who 
now  lives  with  me,  £10.  All  which  said  seveial  and  respec- 
tive legacies  [  hereby  order  to  be  paid  to  the  said  several  and 
respect iv e  legatees  within  three  months  next  alter  mv  death. 
Also  J  LL'ive  and  bequeath  unto  the  said  M.  White,  the  fur- 
thersum  ofXOO., payable  and  to  be  paid  to  her  after  my  wife's 

death, 
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death,  out  of  and   from  the  half  part  and  share  of  my  es-        1802. 
tate  and  effects  given  and  bequeathed  to  my  wife  as  herein-         ~~ 
after  mentioned.     And  as  to  all  the  rest,  residue,  and  re-       a(lainst 
mainder  of  my   goods,  chattels    estate,  and   effects  what-  JOIMVILLE. 
soever  and  wheresoever,  both  real  and  personal,  I  give,  de- 
vise, and  bequeath  the  same  unto  my  beloved  wife   Sarah 
Hayter,  for  and  during   the  term  of  her  natural  life;  and 
from    and  after   her    death,  then  I  give,  devise,   and    be- 
queath the  said  rest  and  residue  in  manner  following,  (viz.) 
one  half  part  thereof  unto  my  wife's  family,  subject  to  the 
payment  of  the  said  sum  of  £60.  above  mentioned  ;  and  the 
other  remaining  half  part  thereof  unlo  my  brotlicr  and  sister's 
family,    equally  to    be   divided  between    them,    share  and 
sbare    alike.     And    lastly,   I    do  nominate,  £cc.    my   said 
wife  Sarah  Hayter   full  and  sole    executrix,   &c.    desiring 
J.  Grant,  of,  &,c.  and  ./.  G.,his  sou,  of,  &c.  to  be  trustees  of 
my  will,"  Sec.  The  testator  died  seized  soon  after,  without 
ever  having  had  any  issxie.  The  testator  at  the  time  of  mak- 
.ing  his  will  and  deal.li  had  one  brother,  Jos.  Hayter,  the  les- 
sor of  the  plaintiff  now  living,  who  then  had  six  children, two   [  174  ] 
sons  and  four  daughters,  all  now  living.     The  testator  had 
survived  five  other  brothers,  who  died  without  issue,   "lie  had 
also  one  sister  Mart/,  married  to  Thomas  Cooper,  which  said 
Mary  is  now  living  and  at  the  time  of  (he  testator's  making 
his  will  had  six  children,  four  eons  and  two  daughters,  all 
new  living.    Jane,  another  of  the  testator's  sisters,  married 
to  W.  Whitmarsh,  died  on  the  1 6th  of  Dcc^invc.r  1773,  in  the 
testator's   lifetime.,  1<  living  twelve  children,  seven  sons  and 
five  daughters,  oil  of  whom  were  living  at  the  death  ofihe 
testator,  and  all  biu  t'u  eldest  son  Timothy  are  now  living: 
Timolhyh&s  left  lliree  sons  now  li\  ing.  Joseph  //</j//cr/uie  les- 
sor of  the  plainliff,  was  the  eldest  brother  of  the  testator, 
and  now  is,  ond  at  the  time'  of  the  testalor  s  deaui,  was  his 
heir  at  law.     Sarah  llaylcr,  hie  widow,  entered  into  posses- 
sion of  the  prenr:  es  ur:d-jr  the  will,  p.nd  enjoyed  them  till 
her  death,  which  happened  o:>  the  2d  of  November   1796. 
Sarah  never  had  any  issue.     She  had  at  Hie  time  of  the  tes- 
tator's making  his  will  and  dec.th,  cue  brother  John  Grant  of 
M.,  mentioned   in    the  said  will,  who   had  one    son,   J^/tn 
Giant  of  II. ,  also  there  mentioned,    and  a  daughter  Jane, 
the. wife  of  Thomas,  Alexander.      John   Grant  the  elder  died 
iu  the  life-time  of  Sarah  Hayier.  Joint  Grant  the  younger, 
his  heir  at  law,  is  yet  alive,  and  so  is  Jane  Alexander    I. is 

daughter 
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18  02.       daughter.    The  question  for  the  opinion  of  the  Court  was, 
r  Whether  the  lessor  of  the  plaintiff  were  entitled  to  recover 

against  any  anc^  what  part  of  the  premises  in  question?  If  the 
JOIXVILLE.  Court  were  of  opinion  he  was  not  entitled  to  any  part,  the 
verdict  to  be  entered  for  the  defendants.  If  the  Court 
thought  him  entitled  to  the  whole,  the  verdict  to  stand:  if  to 
any  part,  the  verdict  to  be  entered  for  such  part. 
[  175  ]  This  case  was  argued  in  last  Michaelmas  term  by  Dampier 
for  the  plaintiff,  and  Burrough  contra.  It  is  needless  to  de- 
tail the  argument,  which  turned  on  the  particular  wording  of 
a  very  perplexed  will.  With  respect  to  the  meaning  of  the 
wordy<7w//y  as  used  in  another  will,  the  case  of  liar/and  v. 
Tr'gg,  1  Bro.  Chan.  Rep.  142.  was  cited, which  is  also  referred 
to  in  Nowlanv.  Nelligan,  ib.  491. 

The  Court,  entertaining  great  doubt  upon  the  construction 
of  the  will,  took  time  to  consider  of  theirjudgment.  And  now 
GROSE  J.  delivered  the  opinion  of  the  Court, 
This  case  was  argued  when  Lord  Keni/on  was  Chief  Jus- 
tice, and  has  stood  over  longer  than  we  should  have  permit- 
ted, in  hopes  that  upon  consideration  we  might  be  able  to 
put  a  construction  upon  the  will,  consistent  with  some  proba- 
ble intention  of  the  testator.  But  after  very  full  and  repeated 
consideration,  we  are  notable,  with  any  rational  certainty  to 
discover  what  he  meant.  For  the  defendants, it  was  contended, 
that  the  meaning  of  the  testator  may  be  collected  from  refer- 
ring to  the  former  part,  and  that  the  several  persons  to  whom 
legacies  had  been  before  given  were  to  take  the  moiety  of 
the  estate  not  given  to  the  wife's  family,  and  that  the  wife's 
brother,  and  her  nephew  and  niece,  were  the  persons  to  take 
the  other  moiety.  But  the  rule  fails  to  shew  what  the  tes- 
tator meant  by  the  word  family  :  for  there  is  no  legacy  given 
to  his  wife's  brother,  nephew,  and  niece,  who,  it  is  contend- 
ed, are  to  take  the  moiety  given  to  her  family.  And 
to  this  rule  there  is  also  this  objection,  that  it  introduces 
r  I7(j  ]  Joseph  Llayterf,  family  to  divide  with  him,  the  brother,  when 
the  moiety  of  the  estate  is  given  to  him,  and  to  his  sister's 
family, not  to  ///.sand  his  sister's  family ;  for  the  words  ore,"  The 
other  remaining  half  part  thereof  unto  my  brother  and  sister's 
Jtniti/y,"  not  to  my  brother's  and  sister's  family,  referring  the 
word /«/////// both  to  the  one  and  the  other.  With  this  construc- 
tion Lord  Ki'in/oH  did  not  agree  :  but  observing  on  the  words 
channntr  €(>().  in  favor  of  Muni  White, \v\\\c\\  direct  that  if  shall 

.  / 

bcpaidont  of  the  half  part  ami  share  of  his  estate  and  effects  given 
and  bequeathed  to  his  WIFE,  as  thereinafter  mentioned,  he  sug- 
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gested  that  possibly  the  difficulties  in  construing  the  will         1802. 
might  be  gotten  rid   of,  if  the  testator  were   considered  as         ~~    " 
making  his  wife  the  PROPOSITA,  through  whom  her  family       a(Jainst 
were  to  take;  in  which  view  of  the  case  the  brother  and  fa-    JOIN VILLE. 
mily  of  the  sister  would  take  in  like  manner.    But  we  do  not 
think  that  this   construction  can  be  adopted;  for  we  think 
that  the  testator  probably  intended,  that  the  words  "  SISTER'S 
FAMILY"  should  be  applied  to  the  family  of,  fane  Whitmarsh, 
as  well  as  to  the  family  of  Man/  Cooper  :  and  as  Jane  Whit- 
marsh  died  in  his  lifetime,  and  before  the  making  of  the  will, 
he  could  not  have  intended  that  Mary  Cooper  should  take  as 
a  PROPOSITA  one-fourth  of  his  estate,  to  die   exclusion  of 
those  who,  according  to  the  meaning  and  understanding  of 
the  testator,  were  the  family  of  his  sister  Jane  Whitmarsh, 
For  these  reasons  my  Brothers  Lawrence  and  Lc  Bhinc,  and 
myself,  are  of  opinion  that  the  devise  is  void  for  uncertainty, 
and  that  the  lessor  of  the  plaintiff,  as  heir  at  law,  is  entitled 
to  recover  the  whole  estate. 


[177] 
HOULE  ao-aimt  BAXTER.  Monday, 

Nov.  29th. 

J.N  an  action  on  promises,  the  first  count  of  the  declaration  Where  the 
stated  that  one  E.  Capper,  on  the  22d  September  1796,  drew  a  plaintiff  lent 
bill  of  exchange  upon  the  defendant  for  £25.  payable  at  three  '. 

months  after  date  to  Capper's  order, which  Capper  indorsed  to  \)\\\  at  the 
the  plaintiff,  and  the  defendant  accepted.  The  second  count,   desire  of  the 
after  setting  out  the  bill  and  acceptance,  and  the  indorsement   drawer,  but 
by  Capper  to  the  plaintiff',  further  stated  an  indorsement  and      ,-  .-,  ,    ".i- 
delivtry  of  the  bill  to  one  W.  Abud,  a  presentment  of  it,  when   the  defend- 
due,tothe  defendant  for  payment,  and  his  refusal,  whereupon   ant,  the  ac- 
the  plaintiff  was  obliged  to  payylZwrfthe  money.  There  was  al-   cePtor>  who 
so  a  count  for  money  paid, &c. and  other  common  money  counts    ^     iimst 
The  defendant  pleaded  his  bankruptcy  on  the  7th  of  November   deration  at 
1796,in  the  form  prescribed  by  the  stat.  5.Geo.2.c.o0..s-.  7.  and   the  time  for 

at  the  trial  at  the  sittings  in  London  after  Michaelmas  term   sue^  acceP~ 

tunce  ;  and 

the  day  be- 
fore the  bill  became  due  the  defendant  became  bankrupt,  and  it  -was  immediately 
after  taken  up  by  the  plaintiff  the  indorser  out  of  the  hands  of  the  indorsee;  held 
that,  the  bill  being  proveable  as  a  debt  under  the  defendant's  commission,  and 
there  being  no  privity  of  contract  between  these  parties  collateral  to  the  bill,  like 
the  case  of  principal  and  surety,  nor  any  promise  of  indemnity,  the  plaintiff  could 
not  recover  the  amount  of  the  bill  paid  after  the  bankruptcy  against  the  de- 
fendant who  had  obtained  his  certificate. 

VOL.  III.  K  40  Go.. 
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against 

J3AXTER. 


[  178  ] 


40  Geo.  3.  before  Lord  Keinjon  C.  J.,  a  verdict  was  found  for 
the  plaintiff,  subject  to  the  opinion  of  this  Court  on  the  fol- 
lowing case. 

The  defendant  before  his  bankruptcy  kept  a  retail  silver- 
smith's shop,  and  dealt  with  Capper,  the  drawer  of  the  bill, 
who  was  a  working  silversmith.  On  the  22d  of  September 
1796  the  defendant  ordered  a  parcel  of  goods  of  Capper,  and 
in  order  to  enable  him  to  raise  silver  to  make  up  such  goods 
the  defendant  accepted  the  bill  of  exchange  mentioned  in  the 
declaration.  Capper  indorsed  the  bill ;  and  the  plaintiff  at 
Capper's  desire,  though  without  the  defendant's  privity,  in- 
dorsed it  likewise,  receiving  no  value  or  consideration  what- 
ever for  so  doing,  but  merely  to  give  additional  credit  to  the 
bill.  The  bill  being  thus  drawn,  accepted,  and  indorsed 
Capper  took  it  to  one  Abudn.  refiner,  who  on  the  credit  of  the 
bill  delivered  to  Capper  a  part  of  the  amount  in  silver,  and 
gave  him  the  rest  in  cash.  This  silver  was  afterwards  manu- 
factured by  Capper  into  the  goods  ordered  by  the  defendant, 
which  were  accordingly  delivered  to  him.  The  defendant  be- 
came a  bankrupt  on  the  7th  of  November  1796,  and  has  since 
obtained  his  certificate.  On  the  24th  of  December  1796,  being 
the  day  before  the  bill  became  due,  the  plaintiff  went  to  Abut/, 
and  took  it  up,  paying  him  the  amount.  The  question  was, 
Whether  the  plaintiff  were  entitled  to  recover:  if  the  Court 
should  be  of  opinion  that  the  plaintiff  was  so  entitled,  the 
verdict  to  stand  ;  otherwise  a  nonsuit  to  be  entered. 

The  case  was  argued  in  Toaster  term  40  (Ico.  3. 

Jervis  for  the  plaintiff.  The  question  is,  Whether  the  defend- 
ant's certificate  be  a  bar  to  the  plaintiffs  recovering  in  this  ac- 
tion ?  and  that  depends  on  another  question,  Whether  or  not 
the  plaintiff  could  have  proved  this  demand  under  the  defend- 
ant's commission?  There  are  three  periods  (the  two  first  before 
the  defendant's  bankruptcy)  which  are  material  to  be  consider- 
ed ;  and  at  neither  of  these  could  the  plaintiff  have  recovered  in 
an  action  against  the  defendant  upon  the  bill  of  exchange  as  a 
mercantile  instrument.  First,  The  plaintiffcould  not  have  sus- 
tained such  an  action  when  he  first  lent  his  name  as  indorser; 
because  their  was  not  at  that  time  any  consideration  or  privity 
as  between  the  plaintiff  and  defendant:  it  was  a'mcreaccomo- 
dation  bill,  known  to  be  such  by  the  plaintiff.  Suppose, instead 
of  return  ing  it  to  C  tipper,  the  plaint  ifl'had  kept  it  in  his  hands, he 
could  not  have  proved  il  umkr  the  defendant's  commission, 
because;  that  would  have  been  in  fraud  of  the  purpose  for  which 
ho  had  received  it.  Secondly,  Neither  did  any  contract  arise 
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upon  the  bill  between  the  present  parties  at  the  time  when  it         1802. 
was  negotiated  with  Abnd.  It  is  true  that  Abnd  advanced  the         ~~ 
money  upon  the  credit  of  the  bill,  for  which  the  plaintiff  was 


then  liable  as  indorser,  and  that  this  was  before  the  defendant's  BAX 
bankruptcy;  and  it  may  be  contended  that  this  was  in  sub- 
stance a  loan  by  the  plaintiff  to  Capper,  which  created  a  con- 
tract between  them  on  the  bill,  and  that  if  Copper  were  liable  to 
the  plaintiff  on  the  bill,  the  defendant  was  also  necessarily  lia- 
ble. But  whatever  weight  may  be  due  to  such  an  argument, 
since  the  the  doubt  which  has  been  thrown  upon  the  case  of 
Broohsv.  ltogers(a),  if  the  money  had  been  actually  advanced 
to  the  plaintiff  as  holderandindorserofthebill  whenitwas  ne- 
gotiated, and  by  him  paid  over  to  the  defendant  ;  yet  it  cannot 
apply  to  this  case  where  the  plaintiffnever  was  the  holder  of  the 
bill  ;  for  he  indorsed  it  while  it  was  in  the  possession  of  Capper: 
the  advance,  therefore,  by  the  indorsee  was  not  a  loan  to  the 
plaintiff  and  by  him  to  Capper,  but  by  the  indorsee  to  Capper 
in  the  first  instance,  and  consequently  no  contract  could  arise 
upon  the  bill  as  between  the  plaintiffand  the  defendant  in  con- 
sequence of  a  transaction  between  two  other  persons,  to  which 
neither  of  these  parties  was  privy.  Then  if  no  contract  existed, 
as  between  these  parties  upon  the  bill  as  a  mercantile  instru- 
ment before  it  became  due,  it  follows,  Thirdly,  That  none 
could  arise  upon  it  after  it  was  taken  up  by  the  plaintiff,  which 
was  after  the  bankruptcy  ;  because  he  could  not  be  remitted  to 
any  right  which  had  no  pre-existence,  according  to  the  case  of 
Death  v.  Scrwonters  (/>).  If  then  the  plaintiff  had  no  remedy 
upon  the  bill  which  would  have  enabled  him  to  prove  it  under 
the  defendant's  commission,  it  follows  that  he  may  recover  r  180 
upon  the  count  for  money  paid,  &c.  as  for  a  new  cause  of  ac- 
tion since  the  bankruptcy,  and  is  not  barred  by  the  defend- 
ant's certificate.  It  is  expressly  stated,  that  the  purpose  of 
the  plaintiff's  lending  his  indorsement  was  in  order  to  give 
the  bill  additional  credit.  This  therefore  resolves  itself  into 
the  common  case  of  principal  and  surety,  where  the  latter 
has  paid  money  for  the  former  after  his  bankruptcy,  in  which 
case  a  new  cause  of  action  arises,  there  being  no  legal  debt 
contracted  before  the  bankruptcy,  capable  of  being  proved 
under  the  commission.  Chilton  v.  Wfiijfin  and  another,  3 


(a)  \H  Blac.  640,  Vide  Con-ley   v.  Dunlop,!  Term  Rep.  645. 

(b)  1  Lutw.  888. 

K  2  Wits. 
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1802.  Wi/s.  13.  Young  v.  //ot7%,  ih.  346.  and  2  Blac.  839.  Yen- 
derheyden  v.  De  Paibtt,  3  U7/.s.5'28.  Heskuyson  v.  Woodbridge, 
iii  t  ^'  ^'  ^'  ~^  Gco.  3.  Dongl.  165.  w.  Those  were  cases 
BAXTER.  where  the  plaintiff's  had  accepted  bills  of  exchange  on  pro- 
raises  of  indemnity  by  the  drawers,  on  which  the  latter  were 
holden  liable  notwithstanding  their  subsequent  bankrupt- 
cies and  certificates.  But  their  is  no  essential  difference  be- 
tween the  case  of  an  acceptor  and  that  of  the  drawer  of  an 
accommodation  bill.  It  is  true  that  no  action  can  be  main- 
tained on  the  bill  of  exchange  by  the  acceptor,  because  as 
such  (a)  he  can  never  be  a  creditor  :  his  acceptance  importing 
the  admission  of  a  debt  from  him  to  the  drawer  ;  whereas  an 
indorser  may  declare  as  such  on  the  bill ;  his  indorsement  pri- 
ma  facie  importing  a  consideration.  This  presumption  how- 
ever may  be  rebutted  by  shewing  the  fact;  and  here  it  is 
found  that  the  plaintiff  received  no  consideration  for  his  in- 
dorsement, The  case  of  Hoivis  v.  Wiggins  (I))  is  directly 
in  point.  There  it  appeared  that  certain  notes  drawn  by 
the  defendant  had  been  delivered  by  him  before  his  bank- 
ruptcy to  one  Green,  with  the  plaintiff's  indorsement  upon 
[  181  ]  them;  and  that  after  the  bankruptcy  Green  recovered  against 
llowis,  who  thereupon  sued  Wiggins  for  the  amount.  The 
Court  held  that  the  defendant's  certificate  was  no  bar  to  the 
action.  Mr.  Justice  Grose,  speaking  of  the  last  mentioned 
case  in  the  subsequent  case  ofCowley  v.  Diutlop  (c),  says  that 
the  Court  decided  it  on  the  ground  of  its  being  a  case  of  in- 
demnity :  for  that  Howis  was  considered  as  having  indorsed 
the  notes  as  surety  for  the  defendant,  with  a  view  to  give 
them  credit,  and  without  any  consideration  for  so  doing  :  and 
that  in  no  other  view  of  the  case  could  it  be  supported.  That 
coincides  precisely  with  the  facts  of  the  present  case;  and 
therefore  as  far  as  regards  the  application  of  that  case  to  this, 
the  authority  of  lloicis  \.  Wiggins  is  confirmed. 

Marryat  for  the  defendant.  There  are  two  questions  to  be 
considered  ;  1st,  Whether  the  plaintiff  can  recover  upon  the 
first  count  as  upon  the  bill  of  exchange?  2d,  Whether  the 
facts  found  disclose  any  collateral  contract  on  which  he  can, 
recover  independently  of  the  bill .'  In  considering  these 
questions  two  facts  are  material  to  be  attended  to  '!  the  one, 
that  the  indorsement  by  the  plaintiff  was  made  at  Capper's 

(a)  Vide  Cowley  \.  Dunlop,  7  Term  Rep.  576.  per  Grose  J. 
(h)  4  Term  Rep,  714.  (c.)  7  Term  Rep.  677. 

request 
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request,  and  without  the  defendant's  privity  ;  which  gets  rid  1802. 

of  all  pretence  of  considering  this  as  a  case  of  principal  and 

surety  between  these  parties  ;  the  other  material  fact  is,  that  OULE 


the  bill  was  taken  up  by  the  plaintiff  while  it  was  still  in  a      BAXTER. 

course  of  negotiability;  which  shews  that  he  was  acting  in 

his  character  of  indorser,  and  thereby,  gave  himself  an  in- 

terest in  the  bill  as  holder  for  a  valuable    consideration. 

Then  the  bill  having  been  drawn  before  the  bankruptcy  of 

the  defendant,  it  is  immaterial  whether  the  plaintiff  so  pos- 

sessed himself  of  it  before  or  after  that  event:  for  in  either  case   [  182  J 

it  was  proveable  as  a  debt  under  the  commission,  and  might 

even  have  been  the  foundation  of  the  petitioning  creditor's 

debt.  Ex  parte  Thomas  (a)  Anonym.  2  Wits.  135.    Bing/ey  v. 

Maddison  (b),  and  Glaister  v.  Hewer  (c):  all  which  cases  pro- 

ceed on  this  principal,  that  an  indorsement  of  a  bill  of  ex- 

change is  as  against  the  drawer  or  acceptor  a  transfer  of  the 

whole  debt.      And  the  case  of  Francis  v.  Rucker  (d)  .extends 

the  same  doctrine  to  damages  accruing  after  the  bankruptcy 

upon  the  protest  for  non-payment.    In  the  case  of  Cow'ley  v. 

Dunlop  (e)  the  Court  were  divided  in  opinion  upon  a  question 

somewhat  similar  to  the  present.  The  facts  there  were  shortly 

these;  A.  and  B.  exchanged  acceptances,  and  each  having 

negotiated  the  respective  bills,  became  bankrupts  ;  and  JFJ's 

estate  was  afterwards  obliged  to  pay  a  dividend  as  drawer  on 

the  bills  accepted  by  A.,  as  well  as  to  pay  JJ.'s  own  accept- 

ances. The  question  was,  Whether  A's  certificate  were  a  bar 

to  an  action  brought  againsthimby  B.'s  assignees  for  money 

paid  to  his  use.  In  that  case  (f),  though  Lord  Keni/on  was  of 

opinion  with  the  plaintiff,  nevertheless  he  admitted  that  if  the" 

bills  drawn  by  5.,  though  once  negotiated,  had  come  back 

again  to  him,  he  would  have  been  remitted  to  his  better  right, 

and  might  have  proved  his  debt  under  the  commissioli  against 

A.  :  but  as  the  bills  were  not  in  B.'s,  hands  at  that  time,  and 

were  put  in  force  against  the  estate  of  A.  by  the  persons  who 

had  the  legal  right  to  them,  B.  could  not  prove  the  bills  again 

under  the  same  commission  againt^l.;  and  therefore  if  B.'s   r  T^O  -j 

assignees  could  not  recover  against  A.  himself,  they  would  be 

left  without  remedy.      Now  that  reasoning  is  in  favour  of 

the  defendant  in  the  present  case  ;  because  here  the  plaintiff, 

(a)  1  Atk.  73.     (b)  B.  R.  Mick.  Term  1783,  Cooks  s  Bank.  L.  13. 
(c)  7  Term  Rep.  498.  (d)  Ambl.  672. 

(e)  7  Term  Rep.  565.  (/)  Ib.  582. 
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having  taken  up  the  bill  before  it  was  due,  was  remitted  to 
his  better  right  as  indorser,  and  might  have  proved  it  under 
the  defendant's  commission,  no  other  person  having  proved 
the  same  debt  as  in  the  former  case.  Upon  the  whole,  there- 
fore,that  case  is  in  point  for  the  defendant.  Then  if  the  plain- 
tiff could  have  proved  his  demand  on  the  bill  under  the  de- 
fendant's commission,he  cannot  recover  on  any  collateral  im- 
plied undertaking;  for  such  an  implication  can  only  arise  in 
default  of  an  express  contract.  As  in  Tonssaint  v.  Martinant 
(a),  where  a  surety,  having  become  bound  with  his  principal 
for  payment  of  money  by  instalments,  took  a  bond  from  the 
principal  conditioned  for  payment  of  the  whole  amount  be- 
fore the  first  instalment  was  due.  Then,  the  surety,  having 
been  obliged  to  pay  the  first  instalment  after  the  bankruptcy 
and  certificate  of  the  principal,  the  Court  held  that  he  could 
not  maintain  an  action  against  the  principal  as  for  money 
paid  to  his  use  after  the  bankruptcy;  but  that,  being  pos- 
sessed of  a  legal  security  proveable  under  the  commission, 
he  could  only  resort  to  the  bankrupt's  estate.  The  same 
rule  was  laid  down  in  Ro/J'e  \.  Cat/on  (/>),  where  counter  bills 
of  accommodation  were  given.  The  cases  of  Ilowin  v.  Wig- 
gins (c)  and  Brooks  v.  Rogers  (d),  are  at  all  events  distin- 
guishable from  the  present ;  for  in  each  the  plaintiff  had 
contracted  the  responsibility  at  the  defendant's  desire, 
from  whence  a  promise  of  indemnity  was  implied.  Also  \fi 
llowis  v.  Wiggins  no  money  was  advanced  by  the  plaintiff  for 
[  184  1  the  note  before  it  became  due,  but  only  a  responsibility 
created  ;  therefore  there  was  no  consideration  in  fact  whereon 
the  plaintiff  could  have  maintained  an  action  on  the  note 
against  the  defendant  the  maker.  Here  the  plaintiff  did  not 
indorse  the  bill  at  the  defendant's  instance ;  and  the  defendant, 
having  received  a  consideration  for  his  acceptance,  was  bound 
to  any  holder  of  the  bill;  and  the  plaintiff  has  holder  might 
have  maintained  an  action  on  the  bill  itself,  even  when  he  first 
indorsed  it, but  at  all  events  when  he  afterwards  took  it  upw  hile 
it,  remained  in  a  state  of  negotiability.  Ca/iper  might,  certainly 
have  enforced  payment  in  an  action  on  the  bill  ;and  the  plain 
tiff  stood  on  the  same  right  as  Capper,  at  whose  request  he  had 
indorsedit.  So  the  plaintiff's  second  possession  of  the  bill  was. 
founded  on  the  right  of  Alnut,  to  whom  he  had  paid  valuubU 


(a)  2  Term  Rrp.  100. 
(c)  4  Term  Rep.  714. 


(h)  2  77.  Bine.  .070. 
(d)  1  //.  Blac.  640. 
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consideration;  and  if  Abud  must  have  proved  it  underthe  de- 
fendant's commission,  provided  it  had  remained  in  his  hands, 
so  must  the  plaintiff'.  It  is  also  found  in  the  case  that  there  was 
no  privity  between  these  parties,  without  which  no  contract 
can  arise.  Besides,  at  any  rate  it  was  an  officious  and  volun- 
tary payment  by  the  plaintiff',  out  of  which  no  debt  can  arise. 
Jervis in  reply.  It  does  not  lie  in  the  defendant's  mouth 
to  allege  want  of  privity  in  law;  because  the  bill  was 
originally  drawn  for  his  benefit,  and  he  received  the  con- 
sideration, and  the  plaintiff  became  responsible  at  the 
request  of  one  who  was  acting  in  concert  with  the  defend- 
ant. Neither  does  it  follow  that  because  Abud  had  a  re- 
medy on  the  bill,  that  the  plaintiff' had  one  also;  for  Abud 
was  no  party  to  the  original  contrivance,  whereas  the 
plaintiff' had  full  knowledge  that  it  was  only  an  accommo- 
dation bill.  The  plaintiff' had  no  claim  upon  the  defendant 
till  he  was  actually  damnified,  which  was  not  till  after  the 
bankruptcy.  This  was  not  a  voluntary  payment  of  the  debt 
of  another  by  the  plaintiff';  but  made  on  account  of  his  prior 
liability  as  indorser ;  and  Abud  might  have  enforced  payment 
of  the  bill  against  him.  And  in  fact  the  bill  was  not  taken 
tip  before  it  was  due,  for  Christmas-day  intervening,  made  it 
necessary  to  be  taken  up  at  that  time.  («) 

Curia  advisare  vull. 

GROSE  J.  now  delivered  the  opinion  of  the  Court:  (b) 
This  was  a  case  reserved  at  the  sittings  at  Guidhall  before 
'  Lord  Kenyon.  The  declaration  contained  several  counts.  In 
the  first  the  plaintiff"  declared  as  indorsee  of  a  bill  of  exchange 
against  the  defendant  as  acceptor.  In  the  second  he  stated 
that  the  plaintiff' had  indorsed  the  bill  over  to  Abud;  that  the 
defendant,  on  its  being  presented  to  him  for  payment,  had  re- 
fused to  pay  it;  whereupon  the  plaintiff'had  been  called  upon 
by  Abud,  and  had  been  obliged  to  pay  him  the  sum  specified 
in  the  bill.  These  are  the  most  material  counts ;  the  others  are 
for  money  paid  by  the  plaintiff  to  the  defendant's  use,  and  the 
other  common  counts.  The  defendant  pleaded  his  bankruptcy 
on  the  7th  of  November  1796,  and  his  certificate ;  and  that  the 
cause  of  action  accrued  before  the  bankruptcy.  The  facts 

(«)  Vide  Tassel  v.  Lewis,  1  Ld.  Ray.  743. 

(b}  The  case  was  argued  while  Lord  Kenyon  presided  in  the  court. 
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were  that  the  defendant,  a  silversmith,  having  ordered  goods 
to  be  manufactured  for  him  by  one  Capper,  in  order  to  ena- 
ble Capper  to  buy  the  materials,  accepted  a  bill  of  exchange, 
drawn  no  him  by  Capper,  dated  22d  of  September  1796,  at 
three  mouths  after  date.  Cupper  indorsed  it:  and  at  Capper's 
desire, bu.1  without  the  DEFENDANT'S  PRIVITY,  the  plaintiff 
indorsed  it  to  give  it  additional  credit,  and  without  receiving 
anif  consideration  for  so  doing.  Capper  then  took  the  bill  to 
Ahud,  who  paid  him  the  value  of  it,  part  in  silver  arid  the  rest 
in  cash;  on  which  Capper  manufactured  the  goods  arid  deli- 
vered them  to  the  defendant.  The  defendant  became  bank- 
rupt the  day  before  the  bill  became  due  ;  on  which  the  plain- 
tiff took  up  the  bill  that  day  from  Abud  and  it  never  was 
proved  under  the  commission.  Now  here  the  plaintiff  con- 
tracted no  liability  at  the  defendant's  request.  He  neverbecame 
surety  for  him  in  this  transaction.  His  demand  against  the 
defendant,  the  acceptor,  arises. solely  upon  the  bill,  and  there 
was  nothing  to  prevent  his  proving  it  under  the  commission. 
We  are  therefore  of  opinion  that  the  defendant's  bankruptcy 
is  a  bar  to  this  action,  and  consequently  that  there  ought  to 
bejudgmeat  for  the  defendant. 

Judgment  of  nonsuit  to  be  entered. 


The  KING  against  T  APPEND  EN. 

j\  WRIT  of  mandamus  was  directed  to  the  defendant,  as 
steward  of  the  manor  and  hundred  of  JFaversjiam  in  the  county 
of  Kent ;  reciting  that  the  town  and  port  of  Faversham,  from 
time  immemorial,  was  an  ancient  port,  and  that  there  was 


Monday. 
Nov.  29th. 

A  by-law 
altering  the 
qualifica- 
tion of  per- 
sons to  be 

taken  as  ap-   and  still  is  an  ancient   company  or  corporation  called  T*he 
prentices  by   Company  of.  Free  Fishermen  and  Dredgermen  ofthe  Manor 
,'.'  "  s   and  Hundred  ;  and  that  from  time  immemorial,  every  person 

tion  in  or-  who,  hath  sewed.an  apprenticeship  of  seven  years  under  in- 
der  to  ar-  dentures  of  apprenticeship  to  a  freemen  of  the  company  to 
learn  the  tragic  of  a  fisherman  anddredgerman,  and  whose  in- 
denture -shim-  been  duly  inrolled  in  the  books  ofthe  company, 
and  who  was  a  married  man  at  the  time  of  his  adrflission,  has 
been  entitled  to  be  admitted  to  his  freedom.  And  that  from 


quire  their 
freedom  by 
an- 1  teiin 
servitude  is 


not  warren - 

iffl  hy  a  custom  in  snrli  lx»dy,  which  claimed  by  prescription  to  make   by-laws  re- 
the  number  ol'pursona  to  be  taken  us  apprentices. 

time 


THE  FORTY-THIRD  YEAR  OF  GEORGE  III. 


187 


1802. 

The  KIN» 

against 
TAPPEJJ- 


time  immemorial  it  has  been  the  custom  of  every  freeman, 
as  it  seemed  convenient  to  him,  to  take  apprentices ;  and 
that  during  all  that  time  it  has  been  usual  and  customary  to 
inrol  the  indentures  of  every  apprentice  so  bound,  and  was 
the  duty  of  the  steward  to  inrol  the  same  upon  tender  of  such 
indentures.  It  then  proceeded  to  state  that  one  J.  Fairbrass 
was,  by  indentures  dated  llth  October  last,  bound  appren- 
tice to  one  T.  Fairbrass,  then  and  still  being  a  freeman  of 
the  company,  and  entitled  to  take  such  apprentice,  for  seven 
years,  to  learn  the  trade  of  such  fisherman,  &.c.  and  that  his 
indentures  were  tendered  to  and  refused  to  be  inrolled  by 
the  defendant  as  steward,  &,c.  wherefore  he  was  commanded 
to  inrol  them,  &c. 

To  this  the   defendant  returned  that  the  tenants  of  the 
said  manor  and  hundred  from  time  immemorial  have  been 
and  are  an  ancient  company,  known  by  the  name,  &c.  and 
during  all  that  time  have    holden    of  the  lord  of  the  said 
manor  and  hundred,  as  tenants    of   the  manor,    &c.   cer- 
tain oyster  grounds  within  and  belonging  to  the    said  ma- 
nor,  &.c.   and  have  laid    and   kept  oysters  upon  the  said 
grounds  for  the  common   use  and  benefit  of  the  freemen  of  the 
said  company,  and  have  carried  on  and  exercised,  for  the 
common  use  and  benefit  of  the  said  freemen,  a  trade  in  oys- 
ters in  partnership  together ;  and  that  the  said  trade  is  the 
chief  business  and  employment   of  the  company,  and  the 
principal  object  for  which  they  act  as  such ;  and  that  the 
profits  of  the  said  trade  are  divided  among  the  freemen.     And 
that  from  time  immemorial  there  have  been  certain  courts   [  188  ] 
called  Water   Courts,  holden  from  time  to  time  in  and  for 
the  manor,  8cc.  at  which   the  company  have  been  used  and 
accustomed   to  make  orders  and    ordinances,   as  well  for 
the  better  government  and    regulation   of  the  said  trade, 
and.  the  restraining  the  number  of  persons  to  be  admitted  to  the 
freedom  of  the  company,  as  for  the  reasonable  restraining  and 
regulating  the  number  of  persons  to  be  taking  apprentices   by 
any  of  the  freemen,  so  as  to  entitle  such  persons  by  reason  of 
such  apprenticeship  -to  be  admitted  to  the  freedom  of  the  com- 
pany.     That  on  the  30th  of  July  1785,  at  a  water  court 
holden,  &c.  an  order  was  made  by  the  company,  that  from 
thenceforth   no  tenant  of  the  manor,   &c.  should  take  any 
apprentice  or  apprentices,  other  than  his  own  son  or  sons, 
ar  the  son  or  sons  of  his  wife  by  any  former  husband  or  other 
than  the  son  or  sons  of  any  other  tenant  of  the  manor,  Sec.  or 
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of  his  wife  by  any  former  husband;  and  that  any  indenture 
of  apprenticeship  made  contrary  thereto  should  not  be  in- 
rolled,  nor  the  apprentice  admitted  to  his  freedom.  The 
return  then  stated  that  that  order  was  still  in  force,  and  that 
at  the  time  of  making  it,  it  was  necessary,  for  the  well- 
being  of  the  company,  to  make  some  regulation  for  re- 
straining the  number  of  persons  to  be  admitted  to  their 
freedom ;  and  that  unless  some  regulation  for  that  pur- 
pose had  been  made,  the  number  of  freemen  might  have 
become  and  was  likely  to  become  so  large,  that  there 
was  great  reason  to  believe  that  they  and  their  families  could 
not  have  been  supported  by  the  profits  of  the  trade,  and  that 
the  said  oyster  fishery  must  have  fallen  very  much  to  de- 
cay. It  then  negatived  that  .7.  Fairbrdss  was  the  son  either 
of  the  said  T.  Fairbrass  or  of  any  woman  who  is  or  was 
[  189  ]  the  wife  of  the  said  T.  l'\,  or  that  he  was  the  son  of  any  per- 
son who  is  or  was  a  tenant  of  the  manor,  &c.,  or  of  any  wo- 
man who  is  or  was  the  wife  of  any  tenant.  Wherefore  the 
defendant  had  not  inrolled  the  said  indentures,  Sec.  In 
Michaelmas  term  last, 

Wood  took  these  objections  to  the  return  ;  1st,  That  the  by- 
law therein  stated,  of  the  30th  of'.//////  1785,  was  repugnant 
to  the  original  constitution  of  the  company,  which  laid  no 
such  restraint  on  the  number  or  condition  of  the  apprentices 
to  be  taken  by  the  freemen,  and  was  therefore  void.  2dly, 
That  it  was  also  void,  as  contrary  to  the  freedom  of  trade  in 
general.  1st,  The  company  being  immemorial  must  be  pre- 
sumed to  have  originated  by  charter,  regulating  the  admis- 
sion of  apprentices  to  freemen  in  the  manner  heretofore  always 
exercised.  By  the  original  constitution  every  freeman  has  a 
right  to  take  any  person  as  an  apprentice/whose  indentures  the 
steward  is  bound  to  inrol,  provided  he  has  served  seven  years 
under  them,  and  was  a  married  man  at  the  time  of  his  admis- 
sion. The  by-law,  however,  attemps  to  impose  another  quali- 
fication or  condition,  namely,  that  the  apprentice  should  be 
the  son  of  a  fVeemau  or  of  a  widow  afterwards  married  to  a 
freeman.  The  object  of  the  crown  in  originally  framing  this 
institution  was  to  create  a  nursery  of  seamen,  to  which  the 
new  restraint  imposed  by  the  by-law  is  repugnant,  inasmuch 
as  it  tends  to  diminish  the  number  of  persons  capable  of  ser- 
ving the  public  in  that  capacity :  and  in  tact  the  numberof 
seamen  annually  supplied  to  the  navy  since  the  new  regula- 
tion is  very  considerably  diminished.  2dly,  The  by-law  is 

contrary 
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contrary  to  the  general  freedom  of  trade.  Upon  this  principle 
a  by-law  made  by  the  wardens  of  the  coopers'  company  of 
Newcastle-upon-Ti/ne  (a)  to  restrain  the  number  of  appren- 
tices to  be  taken  by  the  members  of  it  was  holden  to  be  void. 
Bat/lei/  Serjt.  contra,  said  that  the  by-law  in  question  did 
not  pretend  to  restrain  the  taking  of  apprentices  by  the  frec- 
men generally ;  but  only  prevented  such  apprentices  from  ac- 
quiring their  freedom,  unless  they  came  within  the  descrip- 
tion of  the  by-lawr.  [Lord  Kein/onC.  J.  If  the  constitution 
of  the  place  originally  conferred  certain  rights  on  appren- 
tices serving  freemen  of  the  Company,  can  the  Company  by 
a  by-law  take  away  those  privileges?  You  will  find  it  diffi- 
cult tomaintain  that  proposition.  Suppose  none  of  the 
immediate  tenants  of  the  manor  had  any  children,  is  the 
company  to  die  a  natural  death  for  want  of  other  successors  ?] 
That  would  be  as  good  a  reason  for  repealing  the  by-law  as 
the  superfluity  of  members  was  for  enacting  it.  [Lord 
Ken i/on.  That  would  depend  upon  their  pleasure,  which 
shews  that  the  by-law  is  felo-de-se.]  If  the  number  of  free- 
men had  not  been  restrained,  the  company  would  have  be- 
come so  numerous  that  the  profits  of  the  trade  would  have 
been  inadequate  to  their  maintenance,  and  so  the  object  of 
the  institution  would  be  lost.  This  corporation  is  of  a  pe- 
culiar kind:  the  members  of  it  are  partners  in  trade,  which 
must  from  the  nature  of  the  thing  be  limited  to  the  particu- 
lar oyster  grounds  within  the  manor.  They  cannot  carry  on 
a  general  unlimited  trade.  Then  if  the  trade  be  in  its  nature 
limited,  it  is  not  an  unreasonable  by-law  which  limits  the  num- 
ber or  description  of  persons  to  carry  it  on.  Having  then  a 
power  in  their  original  creation  to  make  by-laws  and  ordi- 
nances, it  is  reasonable  to  presume  that  they  had  a  power  of 
making  so  reasonable  a  by-law  as  this,  which  adapts  the 
number  of  traders  to  the  extent  of  the  trade  which  was  the  ob- 
ject of  the  incorporation.  It  may  be  another  question  if  they 
abuse  this  power  to  the  probable  destruction  of  the  corpora- 
tion. If  this  power  be  part  of  the  custom,  it  gets  rid  of  the  au- 
thority of  the  case  cited,  where  there  was  no  such  custom. 

Wood,  in  reply,observed  that  the  by-law  was  not  consistent 
even  with  the  custom  pleaded,  supposing  such  a  custom  to  be 
good.  For  the  custom  stated  is  to  restrain  the  number  of  ap- 
prentices, which  will  not  warrant  aby-law  altering  the  r/«a.V- 
jicalion  of  such,  which  is  a  very  different  sort  of  restraint,  and 

may 
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1802.        may  operate  to  reduce  the  numbers  much  more  than  maybe 

necessary  or  within  the  contemplation  of  the  makers  of  it. 
against  Lord  KEN  VON  Ch.  J.  then  said,  that  the  Court  would  ad- 

TAPPEV-     v'se  further  of  the  case,  if,  upon    consideration,  they  found 


there  was  any  difficulty  in  it.  But,  asthenadvised.it  seemed 
to  him  difficult  to  maintain  the  by-law.  That  the  argument 
last  urged  by  Mr.  Wood  had  great  weight  in  a  case  which 
came  before  the  court  from  Maidstone, where  it  was  attempted, 
but,  without  effect,  to  add  the  qualification  of  having  £10.  a 
year  to  persons  eligible  to  a  certain  office  in  a  corporation. 
There  might  certainly  be  reasonable  restraints  imposed  by 
by-laws  on  trade  :  but  he  thought  this  by-law  bad,  inasmuch 
as  it  attempted  to  add  a  qualification  to  the  persons  before 
eligible  to  be  taken  as  apprentices^beyond  what  the  original 
constitution  had  required. 

GROSE  J.  also  observed  that  this  by-law  operated  as  an  al- 
teration of  the  qualification  of  persons  to  be  taken  as  appren- 
tices, and  was  not  merely  an  abridgment  of  the  number  of 
them. 

[  192  ]  The  case  stood  over  without  further  notice  from  the  Court, 
till  the  parties  applied  again  on  a  former  day  in  this  term  to 
know  whether  they  had  disposed  of  the  rule.  And  on  this  day 
GROSE  J.  delivered  the  opinion  of  the  Court  (r/),  which,  he 
observed,  had  stood  over  thus  long  by  mistake  ;  as  the  rule 
for  a  peremptory  mandamus  was  granted  nis-i  (/>),  &c.  at  the 
time  it  was  argued  ;  the  Court  being  of  opinion  that  the  by- 
law was  bad,  as  being  a  restriction  of  the  qualification  under 
the  custom. 

Rule  absolute. 

(«)  The  case  was  argued  and  stood  over  for  consideration  before 
Lord  Ellenborough  took  his  seat  on  the  bench. 

(b)  i.  c.  to  take  effect  if  the  Court  do  not  alter  their  opinion  i« 
the  course  of  the  same  term. 
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1802. 
WILLIAMS  against  The  EAST  INDIA  COMPANY.          Monday 

rr,  Nov.  29th. 

JL  HE  declaration  contained  four  counts,  the  first  of  which  Where  the 

was  abandoned.    The  second  stated  that  the  plaintiff,  before  law  pre- 

and  at  the  time  of  making  the  charter-party  of  affreightment   S1imes  the 
IP         .1  .•        11      r.  i-i    affirmative 

after  mentioned,  and  from  thence  continually  afterwards  until   of         fac(. 

the  committing  the  grievance  and  happening  of  the  loss  after  the  negative 
mentioned,  was  the  owner  of  a  ship  called  the  Princess  Amelia,   of  such  fact 
whereof  one  J.  Ramsden,  for  and   during  all  the  time  afore-  nmstbe  pro- 
said,  was  master;  which  said  ship,  at  the  time  of  making         ty  aver_ 
the  said  charter-party,  was  at  anchor  in  the  river  Thames.   [  193  [ 
That  the  plaintiff,on  the  14th  of  February  1797,  by  a  certain   ring:  it  in 
charter-party  made  between  him,  &c.  and  Ramsden,  as  cap-  PIeading-  k° 
tain  of  the  ship  of  the  one  part,  and  the  East  India  Company   actjs  re_ 
of  the  other  part,  let  her  to    freight  to  the    Company;  (in   quired  to  be 
which  charter-party  was  a  covenant  for  the  owners  to  receive   done  by  one, 
and  take  on  board  the  ship,  and  well  and  securely  stow  and      e  omission. 
place  therein,  all  such  goods,  &c.  as  should  be  laden  or  ten-   ^yij  mzkQ 
dered  to  be  laden  on  board   by  the  order  of  the    Company  him  guilty 
or  their  servants,    &c.)    that   the  ship    sailed   under    such  of  a  criminal 
charter-party  on  the  20th  of  July   1797  to    the  East  Indies  neglect  of 
on   her   voyage,   and  duly  discharged  her  outward-bound 


cargo,  and  remained  in  the  Company's  service  in  the  East  the  affirma- 
liidies,  by    virtue  of  the  said  charter-party,    until   and  at  tive,  and 
the  time  of  the  committing  of  the   grievance  and  happen-  tnrows  l"e 
ing  of  the  loss  after  mentioned.     Yet   the  Company,  by   provma-  the 
their  agents,  while  the  ship  so  remained  in   their  service,  negative  on 
&c.  wrongfully,  unlawfully  and  unjustly,  sent,  and  caused  and  t^e  Party 
procured  to  be  sent  amongst  other  goods  and  merchandize,        °  l||fi!sts 
to  and  on  board  the  said  ship  or  vessel,  for  the    purpose  of  fort  where  a 
being  conveyed  therein  from  Bombay  in  the  East  Indies  to   plaintiff  de- 
Tellicherry,  a  certain  package,  containing  therein  certain  oil   clared  that 

+  1  1     -f          1 

and  varnish  of  a  combustible  and  inflammable   nature,   without         detena- 

.   .        1  JY-  •  ....  .  ants,  who 

giving  due   or  sufficient    notice   or  intimation  thereof  to   the  ^ad  charter- 

ed his  ship, 

put  on  board  a  dangerous  commodity  (by  which  a  loss  happened)  without  due 
notice  to  the  captain  or  any  other  person  employed  in  the  navigation,  it  lay  upon 
him  to  prove  such  nagative  averment.  And  it  being  shewn  that  the  commo- 
dity was  delivered  by  the  defendants'  officer,  and  received  by  the  first  mute  of 
the  plaintiff's  ship  (which  first  mate  was  dead,  and  no  other  pen-on  was  present 
to  depose  to  the  conversation  which  passed  between  them);  held  that  the  best 
evidence  of  the  fact  could  only  be  given  by  the  defendants'  officer  who  deli- 
vered the  commodity  on  board  to  such  first  mate,  and  that  the  m  Uon  could  not 
be  sustained  by  secondary  evidence. 

said 
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1802.         said  J.  Ramsden,  so  being  master  of  the  said  ship,  or  la  am/ 
w  ~  .  other  person  or  persons  concerned  or  employed  in  the  navigation 

aqainst  thereof,as  tlie  said  defendants  ought  to  have  done,in  order  that 
The  EAST  the  said  Ramsden,orsuch  person  or  persons  concerned  or  em- 
INDIA  COM-  ployed  as"  last  aforesaid,  might  stow  and  deposit  the  said  last- 
TAXY.  mentioned  package  in  such  part  of  the  said  last-mentioned 
ship,  as  not  to  endanger  the  safety  and  security  of  the  same  in 
the  conveyance  of  the  said  package.  That  by  reason  of  such 
[  194  ]  notice  or  intimation  not  having  been  given,  the  said  pack- 
age was  not  placed  and  stowed  in  manner  aforesaid,  but  was 
placed  in  the  after-hold  of  the  ship,  for  the  purpose  of  be- 
ing conveyed  as  aforesaid,  the  same  being  an  unfit  and  un- 
safe; part,  of  the  ship  for  the  stowing  the  said  package,  and 
the  safety  of  the  ship  being  greatly  and  unnecessarily  en- 
dangered by  the  conveyance  of  the  package  in  that  part. 
That  afterwards  on  the  1st  of  April  1798,  the  ship  sailed 
under  the  Company's  orders,  with  the  said  package  on  board, 
from  Bombay  to  Tellicherry ;  and  that  in  the  course  of  that 
voyage,  on  the  5th  of  April,  on  the  high  seas,  the  said  oil  or 
varnish,  by  reason  of  its  own  inflammable  and  combustible 
nature,  set  fire  to  the  ship ;  and  the  same,  with  her  cargo,  by 
reason  of  the  said  package  of  oil  or  varnish  being  so  placed 
in  the  afterhold,  for  want  of  such  due  notice  or  intimation, as 
aforesaid,  was  burned  and  destroyed,  &c.  to  the  plaintiff's 
damage  of  £20,000.  The  third  count  was  to  the  same  effect. 
The  fourth  count  stated  more  generally,  that  the  Company  so 
carelessly,  negligently,  nnd  improperly  used  the  said  ship  whilst 
she  continued  in  their  employ,  that  through  the  carelessness, 
negligence,  and  improper  conduct  of  them  and  their  agents 
employed  in  that  behalf,  the  ship  was  burned  and  destroyed. 
Upon  not  guilt  pleaded,  at  the  trial  before  Lord  Lellen- 
borotthg  Ch.  J.,  at  Guildhall,  it  appeared  that  the  com- 
modity which  had  occasioned  the  loss  of  the  ship  by  fire,  was 
<i  jar  of  a  certain  oil  or  varnish  called  by  the  natives 
in  India,  Roghnn,  packed  in  a  wicker  case,  arid  suppos- 
(•d  to  be  a  composition  of  gum-o-opal  and  linseed  oil, 
of  a.  very  inflammable  nature.  This  was  put  on  board 
T  105  1  ^y  ort'er  °f  the  military  board  at  Hombay,  amongst  a  quan- 
tity of  other  military  stores;  and  in  the  written  order  to  re- 
ceive this  package  on  board  it  was  simply  called  Roghan, 
without  any  specification  of  its  nature.  It  appeared  to  be 
the  duty  of  the  conductor  of  the  military  stores,  on  the 
part  of  the  Company,  to  carry  them  on  board,  and  the  duty 
of  the  chief  mate  of  the  ship  principally  to  recieve  the  car- 
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go  and  stow  it  in  the  ship.     On  this  occasion  the  evidence        1802. 
went  to  shew  that  the  chief  mate  was  the  person  who  had         ~ 
received  the  Roghan,  with  other  military  stores,  on  board  ;  ainst 

but  he  being  dead,  no  evidence  was  given  of  what  passed     The  EAST 
between  him  and  the  conductor  of  the  military   stores  or   INDIA  Con- 
whatever   other  person  had  been  in    fact  employed  to  con-        PANT. 
vey  the  article  on  board.  It  was  proved,  however,  by  the 
captain  of  the  ship  and  the  second  mate,  that  no  cornmuni- 
e-ation  had  been  made  to  either  of  them,  or,  to  their  know- 
ledge, to  any  other  person  on  board  the  ship,  concerning  the 
inflammable  nature  of  the  article  called  Roghan;  that  they 
themselves  were  altogether  unacquainted  either  with  the  na- 
ture or  even  the  name  of  it ;  and  indeed  it  appeared  evident 
enough  from  the  whole  of  the  testimonev  of  these  and  other 

J 

persons  on  board  the  ship  at  the  time,  that  neither  the  na- 
ture nor  the  name  of  it  were  generally  known.  It  was  also 
proved  that  the  chief  mate  was  an  officer  of  skill  and  dis- 
cretion. That  the  after-hold  where  this  Roghan  was  stowed 

O 

was  a  proper  place  for  such  a  package,  if  it  were  not  known 
to  contain  an  inflammable  substance,  but  an  improper  place 
to  stow  an  article  of  such  a  nature  as  this  really  was  ;  and 
that  by  means  of  its  oozing  out  of  the  jar,  the  ship  was  set 
on  fire  and  totally  destroyed  soon  after  putting  to  sea. 

Lord  ELLEXBOROUGH  Ch.  J.  was  of  opinion  at  the  trial 
thatthe  plaintiff  had  failed  in  proving  a  material  allegation  in 
the  declaration,  and  which  it  was  material  to  him  to  prove, in  [  1G9  1 
order  to  support  the  action ;  namely, that  no  notice  was  given 
to  the  chief  mate  of  the  dangerous  nature  of  the  commo- 
dity at  the  time  when  it  was  received  by  him  on  board  from 
the  Company's  officer:  for  non  constat  but  that  the  fullest 
notice  had  been  given.  That  the  proof  of  this  allegation 
lay  on  the  plaintiff,  and  the  best  evidence  of  it  was  still 
in  his  power  to  produce,  notwithstanding  the  death  of  the 
chief  mate,  by  calling  the  Company's  officer  who  delivered 
the  article  on  board  who  could  best  tell  whether  or  not  he 
had  given  such  notice,  as  no  other  person  appeared  to  have 
been  privy  to  what  passed  between  them  at  the  time  :  and 
for  want  of  this  evidence  he  nonsuited  the  plaintiff. 

Adam,  Wood,  and  Bosanquet,on  a  former  day  shewed  cause 
against  a  rule  nisi,  which  had  been  obtained  for  setting  a- 
side  the  nonsuit  and  granting  anew  trial.  Supposing  it  to 
have  been  the  duty  of  the  Company's  officer  to  give  notice 
of  the  dangerous  nature  of  the  commodity  when  it  was  de- 
livered on  board  the  plaintiffs  ship,  it  must  be  presumed,  in 
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1802.        the  absence  of  all  proof  to  the  contrary,  that  such  notice  wa* 

given,  as  it  cannot  be  presumed  that  the  officer  acted  COn- 
NY  ILLIAMS  i-i  T,  i  c 

aqainst       trarv  to  his  duty.  It  was  therefore  a  necessary  part  of  the 

The  EAST     plaintiffs  case  to  shew  that  no  such  notice  had  been  given, 

IxDiACoM-   that  being  the  gist  of  the  action,  the  wrong  complained  of, 

PANY.       without  which  the  action  cannot  be  sustained,  being  dam- 

nuru  sine  injuria.  Com.  Dig.  action  on  the  case.  A.  But  at  any 

rate,  the  plaintiff  having  averred  the  want  of  such  notice  in 

his  declaration,  and  made  it  the  foundation  of  his  complaint, 

it  was  incumbent  on  him  to  prove  it;  the  subject  matter  of 

the  allegation,  though  conveying  a  negative  in  terms,  being 

capable  of  affirmative  proof,  by  calling  either  of  the  per- 

[  197  ]  sons  by  or  to  whom  the  commodity  was  delivered  on  board, 
or  any  other  who  might  happen  to  have  been  present  at  the 
time,  to  speak  to  what  passed  on  the  occasion.  And  the 
chief  mate  who  received  the  Roghan  being  dead,  the  plain- 
tiff ought  to  have  called  the  officer  as  a  witness  by  whom  the 
delivery  was  made,  who  was  capable  of  saying  with  cer- 
tainty whether  he  had  given  such  notice. 

Erskine,  Dal/as,  and  Williams,  in  support  of  the  rule,  con- 
tended that,  this  being  anagative  averment  on  the  part  of  the 
plaintiff,the  affirmative  of  which  was  the  ground  of  defence  to 
the  action, it  lay  upon  the  defendant,  whose  duty  it  was  to  give 
the  notice, to  prove  affirmatively  that  it  was  in  fact  given.  The 
general  rule  is,  that  the  party  on  whom  the  affirmative  of  the 
issue  lies  is  to  begin  by  proving  it.  Now  upon  the  plea  of  not 
guilty  to  an  action  on  thecase,which  puts  in  issue  every  ma- 
terial fact, the  same  rule  must  prevail.  If,  instead  of  the  gene- 
ral issue/the  form  of  pleading  required  the  defendants  to  plead 
specially, they  must  have  proceeded  to  aver,  amongst  other 
things,  that  they  had  given  due  notice  of  the  dangerous  nature 
of  the  commodity, and  issue  would  have  been  specifically  join- 
ed on  that  fact, which  it  would  then  have  been  incumbent  upon 
them  to  prove,  according  to  the  general  rule  above  mentioned. 
Then  the  form  of  the  pleading  cannot  vary  the  course  of  the 
proof.  It  often  happens  that  a  fact,  which  is  the  proper  subject 
matter  of  defence  to  a  defendant,  and  the  nflirmntive  of  which 
it  is  incumbent  upon  him  to  prove,  must  yet  be  negatived  by 
averment  in  the  plaintiff's  declaration:  as  in  actions  for 
penalties  on  the  game  laws,  where  the  want  of  the  seve- 
ral qualifications,  mentioned  in  the  enacting  clause  of 
f  198  1  the  statute  giving  the  penalty,  must  be  averred  in  the  declara- 
tion :  and  yet  it  was  never  required  of  a  plaintiff  to  prove  such 

negative 
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PANY. 


negative  averments  (fl),  not  being  facts  presumed  to  be  within  1802. 
his  own  knowledge;  but  the  practice  has  always  been  to  throw 
the  onus  probandi  on  the  defendant  who  insists  on  the  affirma-  aQainst 
live.  But  at  any  rate  there  was  sufficient  evidence  of  the  ne-  The  EAST 
gative  given  by  the  plaintiff  to  leave  to  the  jury,  whose  pro- 
per  province  it  was  to  decide  upon  it.  For  the  averment  iss 
that  no  notice  of  the  dangerous  nature  of  the  commodity  was 
given  to  J.  Ramsden  the  master,  or  any  other  person  em- 
ployed in  the  navigation  of  the  ship;  and  it  was  proved  by 
Captain  Ramsden,  and  the  next  surviving  officer  of  the  ship, 
who  had  the  principal  conduct  of  her,  that  no  notice  had 
been  received  by  them,  which  was  at  least  sufficient  to  throw 
the  onus  probandi  on  the  defendant,  that  notice  had  been 
given  to  the  chief  mate  who  was  dead.  Besides,  it  might  also 
be  considered  as  some  evidence  of  the  negative,  that  the 
chief  mate,  who  was  an  officer  of  skill,  had  stowed  the 
package  in  a  situation  which  no  person  knowing  the  dan- 
gerous nature  of  its  contents,  would,  without  the  grossest 
ignorance  of  his  duty,  have  .done. 

Curia  advisare  vult. 


Lord  ELLENBOROUGH  Ch  J.  now  delivered  the  opinion  of 
the  Court.  (After  stating  the  case,  and  that  the  plaintiff  was 
nonsuited  at  the  trial,  on  account  of  his  not  having  proved 
that  no  notice  or  information  of  the  dangerous  quality  of  the 
article  put  on  board  was  given  to  the  persons  concerned 
or  employed  in  the  navigation  of  the  ship,)  It  has  been 
contended  that  the  nonsuit  should  be  set  aside  on  two 
grounds  ;  first,  that  the  allegation  of  its  being  sent  on  board 
without  notice  is'the  allegation  of  a  negative,  and  that  there-  [  190  ] 
fore  the  proof  of  the  affirmative,  viz.  that  it  was  sent  on 
board  with  notice,  should  come  on  the  other  side,  that  is, 
on  the  part  of  the  defendant.  Secondly,  It  has  been  con- 
tended, that  supposing  the  burthen  of  proving  that  the  arti- 
cle called  Roghan  was  sent  on  board  in  this  case  without  no- 
tice should,  in  point  of  law,  rest  upon  the  plaintiff,  yet  that  the 
plaintiff  has  in  this  case  given  sufficient  prima  facie  evidence 


(a)  Vide  Rex  \.  Stone,  ante,  1  vol.  63g.  651,  3,  5, 
VOL.  III. 


of 
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'  1S02.  of  the  want  of  notice  to  have  gone  to  a  jury.  As  to  the 
,T- ~  ~~  first  point,  namely,  that  the  burthen  of  proof  rested  in 
aqainst  *n*s  case  O11  *ne  defendant,  and  that  he  was  bound  to  prove 
The  EAST  the  fact  of  notice;  it  was  argued  by  the  plaintiff  that  if, 
L\m  vCoM-  instead  of  pleading  the  general  issue,  the  defendants  had 
by  their  plea  specially  denied  the  several  facts  alleged  in 
the  plaintiff's  declaration,  that  in  pleading  the  defendants 
mu:st,  in  the  denial  of  the  allegation  that  the  Roghan  was 
put  on  board  without  notice,  have  been  obliged  to  allege 
affirmatively,  that  they  hod  g/rcn  notice,  or  that  the  plain- 
tiff had  notice.  Now  admitting  that  such  would  have  been 
the  form  of  the  plea  and  issue,  yet  there  is  a  rule  of  law 
by  which,  even  in  sucli  case,  and  upon  an  issue  so  framed, 
the  burthen  of  negativing  in  proof  such  affirmative  allega- 
tion of  the  defendants  would  have  been  thrown  on  the  plain- 
tiff; and  that  rule  of  law  is,  that  where  anv  act,  is  required 
to  be  done  on  the  one  part,  so  that  the  party  neglecting 
it  would  be  guilty  of  a  criminal  neglect  of  duty  in  not 
having  done  it,  the  law  presumes  the  affirmative,  and  throws 
the  burthen  of  proving  the  contrary,  that  is,  in  such 
case  of  proving  a  negative,  on  the  other  side.  Monk  v. 
Jlutter,  1  lint.  Hap.  83.  "  In  a  suit  of  tythes  in  the  spi- 
ritual court,  the  defendant  pleaded,  that  the  plaintiff  had 
r  200  ]  nof  re'a(l  tne  XXXIX  Articles;  and  the  Court  put  the  de- 
fendant to  prove  it,  though  a  negative.  Whereupon  he 
moved  the  Court  for  a  prohibition;  which  was  denied:  for 
in  this  case  the  law  will  presume  that  a  parson  had  read  the 
Articles :  for  otherwise  he  is  to  lose  his  benefice  :  and  when  the 
laic  presumes  the  affirmative,  then  the.  negative  is  to  be  proved." 
This,  it  will  be  observed, was  in  a  civil  suit.  So  upon  the  same 
principle  in  Lord  Halifax's  case,  ./],-///.  .V.  J\  298.,  and  also 
in  Vincr,  tit.  tiuidence;  upon  an  information  against  Lord 
Halifax  for  refusing  to  deliver  up  the  rolls  of  the  auditor  of 
tlif  Court  of  Exchequer,  the  Court  of  Exchequer  put  the  plain- 
tiff upon  proving  the  negative,  viz.  that  he  did  not  deliver 
them  :  for  "  a  person  xh<tt/  he  presumed  du/i/  to  eie<  titc  //is  ojlicc, 
until  the  contrary  appear"  And  also  in  The.  Ki»g\~.  Coombs, 
Comb.  57.  the  defendant  swore  an  affirmative,  and  an  inform- 
ation was  exhibited  against  him  fur  it.  And  although  a  ne- 
gative could  not  be  proved,  yet  the  Court  directed  that  they , 
that  is  to  say  the  piOMcutors,  should  Jin  I  give  their  proLa hie 
ccidciicc,  and  that  ihc  defendant  should  afterwards  prove 

the 
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the  affirmative  if  he  could.     And  the  same  principle  is  re-         1802. 
cognized  in  Gilberts  Laio  of  Evidence, ~p.  148.,  viz.  th&twJiere 

-      •  •  \V  II  1  I A  MS 

the  law  supposes  the  matter  contained  in  the  issue,  there  the  '•     . 

opposite  party,  (that  is,  the  party  who  contends  for  the  con-     The  EAST 
trary  of  that  which  the  law  supposes,)   must  be  put    into   IxmACoM- 
proof  of  it  by  a  negative.     That  the  declaration,  in  imputing        .PAXV' 
to  the   defendants  the  having  wrongfully  put   on  board    a 
ship,  without  notice  to  those  concerned  in  the  management 
of  the   ship,  an  article  of  an  highly  dangerous  combustible: 
nature,  imputes  to  the  defendants  a   criminal  negligence, 
cannot  well  be  questioned.     In   order  to  make  the  putting 
ojti   board   WRONGFUL,    the   defendants  must  be    conusant 
of  the   dangerous   quality  of  the  article  put  on  board  ;  and 
if  being  so,  they  yet  gave  no   notice,  considering  the  pro- 
bable danger  thereby  occasioned  to  the   lives    of  those  on 
board,  it  amounts  to  a  species  of  delinquency    in  the  per-    [  201  ] 
sons  concerned  in  so  putting  such  dangerous  article  on  board, 
for  which  they  are  criminally  liable,  and  punishable  as  for  a 
misdemeanor  at  least.    We  are  therefore  of  opinion,  upon  the 
principle  and  the  authorities  above  stated,  that  the  burthen  of 
proving  that  the  dangerous   article  in  question  was  put   on 
board  without  notice,  rested  upon  the  plaintiff',  alleging  it  to 
have  been  wrongfully  put  on  board  without  notice  of  its  na- 
ture and  quality.  The  next  question  is,  Whether  the  plaintiff 
have  given  sufficient  prima  facie  evidence  of  the  want  of  no- 
tice to  have  gone  to  a  jury?  And  we  are  of  opinion  that  he 
has  not.  The  best  evidence  should  have  been  given  of  which 
the  nature  of  the  thing  was  capable.    The  best  evidence  was 
to  have  been  had  by  calling  in  the  first  instance  upon  the  per- 
sons immediately  and  officially  employed  in  the  delivery  and 
in  the  receiving  the  goods  on  board,  who  appear  in  this  case 
to  have  been  the  first  mate  on  the  one   side,  and  the  military 
conductor  on  the  other.    And  though  the  one  of  these  persons, 
the  mate,  was  dead,  it  did  not  warrant  the  plaintiff  in  resortin<>- 

L  r"> 

to  an  inferior  and  secondary  species  of  testimony,  viz.  the  pre- 
sumption and  inference  arising  from  a  non-communication  to 
other  persons  onboard,  as  long  as  the  military  conductor, 
the  other  living  witness,  immediately  and  primarily  conceraecl 
in  the  transaction  of  shipping  the  goods  on  board,  could 
be  resorted  to  :  and  no  impossibility  of  resorting  to  this 
evidence  of  trie  military  conductor,  the  proper  and  primary 

L  2  evidence 
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evidence  on  the  subject,  is  suggested  to  exist  in  this  case. 
We  are  therefore  of  opinion  that  the  nonsuit  was  proper,  and 
that  the  rule  for  setting  it  aside  must  be  discharged. 

Role  discharged. 
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1802. 


SCAMMELL  and  Others  against  WILKINSON  and 


A  Monday. 

Another. 


NoVm 

JT  ROHIBITION  having  heen  granted  in  this  case  after  No  costs  can 
demurrer  and  argument,  (quod  vide  ante,  2  vol.  552).  a  rule  be  awarded 

nisi   was  obtained  on  the  part  of  the  plaintiffs   in  prohibi-  °.n  Pr°hibi- 
/..,,,»  ,1  tion  against 

tion  to  refer  it  to  the  master  to  tax  their  costs.  executors 

T.  Carr,  in  support  of  the  rule,  referred  to  the  stat.  8  &  9  w^om  judg- 
WU13.  c.  11.  s.  3.  which  enacts,  "  That  in  all  suits  upon  any  mentwas 
"  writ  or  writs  of  scire  facias  and  suits  upon  prohibitions,  the  obtained  on 

-J 

"plaintiff  obtaining;  judgment  or  any  award  of  execution,   "emurrer 

uponaQucs— 
"'  after  plea  pleaded  or  demurrer  joined  therein,shall  likewise  ^n  Whe- 


"  recover  his  costs  of  suit,"  &,c.    He  also  noticed  the  5th  ther  they 
clause,  which   provides,   "  that  nothing  herein  contained  wereenti- 

"  shall  be   construed  to  alter  the  laws  in  being  as  to  execu-  tleclto  a  Src" 

,     .    .  .  ,  ,        °  ,  neral  or/e- 

"  tors  or  administrators,  in  such  cases  where  they  are  not  m^e^  pro_ 

"  at  present  liable  to  the  payment  of  costs  of  suit/'  But  bate  ? 
"  observed,  that  the  statute  regulated  costs  in  other  cases 
"  than  prohibition,  to  which  the  proviso  would  apply  :  and 
that  it  could  not  relate  to  cases  in  prohibition,  costs  being 
for  the  first  time  granted  in  this  respect  by  the  statute  of 
William  itself.  He  observed  that  there  was  no  case  de- 
ciding the  construction  of  the  third  clause  with  respect  to 
prohibition,  the  case  of  Belleiv  v.  Aylmer  (a)  (to  which 
he  was  referred  by  the  Court  as  in  point  upon  the  general 
construction  of  the  clause)  being  in  scire  facias  against  [  203  ] 
an  executor,  where  this  point  passed  without  much  notice 
and  no  argument  ;  the  attention  of  the  Court  being  wholly 
directed  to  another  question,  Whether,  admitting  the  judg- 
ment for  costs  to  be  wrong,  the  judgment  must  be  revered 
in  toto  ;  which  they  decided  in  the  negative.  The  only  other 
case  on  the  subject  is  Smith  v.  Harmer  (b),  which  is  a  short 
loose  note.  But  2dly,  It  does  not  appear  that  the  defend- 
ants were  sued  as  executors.  That  was  not  the  question  be- 
fore this  Court,  which  cannot  take  notice  of  them  in  that 
character,  without  the  authentication  of  the  probate,  which 
was  not  shewn  to  them.  And  non  constat,that  the  defendants 

(a)  1  Stra.  188. 

(b)  1  Lill.  Pr.  Rng.  475.  (G;,  "referred  to  in  Hullock  on  Costs, 
303. 

would 
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would  finally  be  entitled  to  probate  at  all  from  the  eccle- 
siastical court. 

Lord  ELLENBOKOUGH  C.  J.  The  question  of  costs  in 
cases  in  scire  facias  and  prohibition  must  stand  on  the  same 
footing  upon  the  construction  of  the  third  clause  in  the 
statute  of  King  William,  which  provides  for  them  both  in 
the  same  terms.  The  case  therefore  of  Belleiv  V.  Aylmer  is 
directly  in  p«int,  that  no  costs  can  be  awarded  against  these 
defendants,  who  are  sued  as  executors  in  prohibition.  That 
case  was  argued  by  very  able  counsel,  and  this  point  was 
thought  too  plain  to  be  contested,  and  the  judgment  of  the 
Court  necessarily  proceeded  upon  it.  On  the  other  point 
there  was  no  doubt  but  that  the  defendants  were  sued  as  ex- 
ecutors :  it  was  not  disputed  but  that  they  W7ere  entitled  to  a 
probate  of  some  sort:  the  only  question  was,  whether  they 
were  entitled  to  a  general  or  limited  probate. 

Per  Curiam,  Rule  discharged. 


Wigley  was  to  have  argued  against  the  rule. 
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1802. 


WOOD  against  MILLER. 

rp  Nov.  29th. 

JL  HE  proceedings  were  by  bill.  The  declaration  was  of  Hi-  ^he  i$SHie 

lary  term,  and  plea  of  non  assumpsit  of  the  same  term.    A  rule  must  be  en  • 

to  reply  was  given  in  Easter  term,  when  the  plaintiff  replied  tered  as  of 

the  similiter  ;  and  in   Trinity  term  following,  on  a  rule  to       J      ?* 

•  ...          'vhen  the 

enter  the  issue,  it  was  entered  by  the  plaintiff,  entitling  it  of  ruje  to  rep]y 

Hilary  term  preceding;  after  which  the  defendant  signed   was  given 
judgment  of  non  pros  for  not  entering  the  issue.  anc^  ^he 

Mar  r  i/at  now  shewed  cause  against  a  rule  obtained  for   •  •,     >ei     , 
J  .  .  joined,  and 

setting  aside  the  non  pros  ;  contending  that  the  issue  ought  not  as  Of 

to  have  been  entered  of  Easter  term,  being  that  wherein  it  the  preced- 
was  joined;  and  that  the  entering  it  of  another  term  was  a  m»  term 

nullity,  and  therefore  the  non  pros  was  regular.  n  P  ea 

7,        .  „  .  .  i       •  ,      was  pleaded. 

Hose,  m  support  01  the  rule,  insisted  that  it  was  properly 

entered  as  of  Hilary  term,  being  the  term  of  the  plea  pleaded  ; 
and  referred  to  Wutnark's  case  (a),  where  it  said  that  the 
replication,  rejoinder,  8cc.  shall  be  intended  to  be  pleaded 
in  the  same  term  as  the  plea.  But 

The  Court  (after  consulting  the  Master";  held  that  the  issue 
ought  to  have  been  entered  as  of  Easter  and  not  of  Hilary 
term,  and  therefore  that  the  judgment  of  non  pros  was 
regular. 

Rule  discharged,  (b} 

(a)  5  Co.  75. 

(6)  Vide  Tidd'sProc.  2  vol.  649.  which  states  the  practice  to  be 
as  here  decided,  but  no  authority  is  cited. 
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ARGUED  AND  DETERMINED  1803, 


IN   THE 


Court  of  KING'S  BENCH, 

IN 

HILARY    TERM, 

Iu  the  Forty-third  Year  of  the  Reign  of  GEORGE  III, 


WARREN   qui  tarn,  &c.   against  WM.  and  CHARLES 

WlNDLE.  Jan.  25th. 


JL  HIS  was  an  action  to  recover  a  penalty  of  £50.  on  the 

stat.  3  Gco.  2.  c.  26.  s.  13.  which  enacts,   "  That  all  dealers     f«   - 

.         stat.  3  G.  2. 
in  and  sellers  01  coals  by  the  chaldron  or  lesser  quantity,   c.  26.  s.  13. 

"  within  London  and  Westminster  or  within  ten  miles  round  giving  a  pe- 
"  the  same,  shall  constantly  keep  and  use  at  their  respec-  na}tya- 

"  tive   wharfs,  warehouses,  and  other   places   for  the  sale   £ains    teal" 

c  ^    •  ,>  i  7      7    /          7  7-777  ersincoals 

01  their   coals,  a  low  ml  bushel,  suc/iasis  described  by  the   within  the 

"  statute  12  Ann.  (stat.  2.  c.  17.  s.  11.)   with  which  bushel   metropolis 
"  all  such  dealers  in  and  sellers  of  coals   shall  justly  mea-  an<^  10  miles 

1    £ 

"  sure,    or  cause  all  the  coals  they  shall  so  sell  by   the  chal-  r 

J  J  notjustly 

"  dron   or  lesser   quantity  to   be    measured  and   shall   put   r  OQQ  i 

"  three  bushels  of   coals   so  justly    measured    into    each  measuring 
"  sack  before  described,  which  said  sacks  they  shall  use  coa's  sold 

"  and  no  other  for  the  carriage  of  such  coals  to  the  buyers    J        c  al- 

(Iron  ac- 
"  thereof:  and  that  all  such  dealers  in  and  sellers  of  coals  cortiinp-  to 

the  lawful 

bushel  directed  by  the  stat.  12  Ann.st.  2.  c.  17.  s.  11.  was  a  subsisting  law  ;  and 
held  that  evidence  of  such  coals  proving  short  upon  re-measurement  was  admis- 
sible to  prove  the  charge  of  their  not  having  been  justly  measured.  Qu.  Whe- 
ther the  stat.  3  Geo,  2.  c.  26.  were  a  subsisting  law  after  July  1802,  when  the 
stat.  26  Geo.  3.  c.  108.  was  revived  by  the  stat.  42  Geo.  3.  c.  89.?  Where  a 
statute  professes  to  repeal  absolutely  a  prior  law,  and  substitutes  other  provi- 
sions on  the  same  subject,  which  are  limited  to  continue  only  till  a  certain  time, 
the  prior  law  does  not  revive  nfter  the  repealing  statute  is  spent,  unless  the  in- 
tention of  the  Legislature  to  that  effect  be  expressed. 
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"  within  the  said  limits  who  shall  not  constantly  keep  and 
"  use  such  a  bushel  and  such  sacks  as  hereinbefore  described. 
"  and  no  other,  or  shall  not  so  fill  their  coal  sacks  from  such 
"  bushels,  or  shall  otherwise  offend  against  the  true  intent 
"  and  meaning  of  this  act,  shall  for  every  such  offence  for^ 
"  feit  the  sum  of  £50."  &c. 

The  second  count  of  the  declaration,  on  which  the  question 
arose,  stated  that  the  defendants,  within  six  calender  months 
before,  &.c.  on,  &c.  being  dealers  in  and  sellers  of  coals  by 
the  chaldron  and  lesser  quantities  within  ten  miles  round 
the  cities  of  London  and  Westminster,  to  wit,  in  the  parish  of 
.SY.  Clement  Danes,  Sec.  did  there  sell  and  deliver  to  W.  i>.by 
the  chaldron  a  certain  quantity  of  coals  as  and  for  two  chul- 
dron  and  half  a  chaldron  of  coals,  and  then  and  there  deliver 
the  same  to  W.  13.  as  and  for  two  chaldron  and  an  half,  &.c, 
Nevertheless  the  defendants  did  not  jn.^l///  measure  or  cause 
the  said  last-mentioned  coals  so  sold  and  delivered  to  be 
justly  measured  with  a  lawful  bushel;  to  wit,  such  a  bushel  as 
was  and  is  described  hi/  the  slat.  12  Ann.  Sec.  according  to  the 
form  of  the  statute,  &.c.  but,  omitted  and  neglected  so  to  do, 
&.c.  contrary  to  the  form  of  the  statute,  &c.  whereby  and  by 
force  of  the  statute,  &.c.  the  defendants  have  forfeited 
£50.  &G. 

At  the  trial  before  Lord  Kflenborough  at  the  sittings  at  IVc.v/-. 
mimter  after  last  Trinity  term,  it  was  proved  that  two  chaldron 
and  an  half  of  coals  had,  on  the  2d  of  March  1802,  been  or- 
dered by  W.  />.  of  the  defendants,  who  were  coal  merchants, 
and  that  the  same  had  been  paid  for  as  such,  and  were  to  be 
sent  to  TIatton  Garden.  A  witness  proved  that  he  saw  the 
coals  delivered  out  of  the  barge  into  the  cart,  but  saw  no 
bushel  used,  and  that,  he  continued  with  the  cart  till  the  coals 
were  brought  to  II at  ton  Garden,  where  they  were  re-measured 
with  the  defendant's  bushel  out  of  the  cart,  and  the29sacks 
in  which  they  were  conveyed  were  found  to  contain  10  bushels 
short,being  only  87  instead  of  (J7  bushels.  The  plaintiff  obtain- 
ed a  verdict  for  £50,  on  the  second  count  of  the  declaration. 

Krskine  and  Harrison,  in  the  last  term,  moved  to  set  aside 
the  verdict;  first,  on  the  ground  that  the  evidence  did  not 
sustain  the  second  count,  which  charged  the  defendants  with 
not  having  measured  the  coals  with  (lie  bushel  required  by 
the  statute  of  Quern  Anne ;  for  nun  conslal  that  they  had  not 
been  measured  in  the  first  instance,  though  upon  re-measure- 
ment they  were  found  to  be  deficient. 

Lord 
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Lord  ELLEN  BOROUGH  C.  J.  That  argument  excludes  the 
word  justly,  which  is  in  the  statute  as  well  as  in  the  count 
describing  the  offence.  It  was  satisfactory  evidence  for  the 
jury  to  find  that  the  coals  had  not  been  "justly  measured.'" 
Besides,  there  was  the  evidence  of  the  man  who  saw  the 
coals  delivered  out  of  the  barge  into  the  cart,  without  ob- 
serving any  bushel  used,  and  who  continued  with  them  till 
they  were  re-measured. 

On  this  ground  the  Court  were  not  inclined  to  grant  a  rule 
to  shew  cause  :  but  the  defendants'  counsel  next  objected,  that 
by  the  subsequent  statute  of  the  26  Geo.  3.  c.  108.  s.  20.  a 
different  and  greater  penalty  is  imposed  upon  the  seller,  viz. 
a  forfeiture  of  the  coals  and  £5.  for  every  bushel  deficient,  in 
cases  where  coals  re-measured  are  found  deficient, and  that  the 
re-measurement  being  directed  to  be  by  a  different  measure 
than  that  described  in  the  statute  of  Anne,  it  of  course  ope- 
rated as  a  virtual  repeal  of  the  stat.  3  Geo.  2.  on  which  the  ac- 
tion was  founded.  Or  if  not,  yet  the  giving  short  measure 
being  by  the  latter  act  made  a  distinct  and  substantive  offence, 
the  fact  ought  not  to  have  been  received  as  evidence  of  another 

O 

offence  ;  namely,  the  not  having  measured  them  in  the  first 
instance;  otherwise  the  defendants  would  be  liable  to  be  pun- 
ished twice  for  the  same  act,  although  the  stat.  26  Geo.  3. 
c.  108.  provides  (s.  22.)  that  no  dealer  in  coals  shall  for  any 
offences  under  that  act  be  subject  to  any  other  penalty  than  is 
thereby  inflicted,  any  thing  in  the  stat.  3  Geo.  2.  or  in  any 
other  law  to  the  contrary  notwithstanding.  And  they  remarked 
that  the  stat.  26  Geo.  3,  was  entitled  "  An  act  for  explaining, 
"  amending,  and  reducing  into  one  act  of  parliament  the  se- 
"  veral  acts  passed  for  more  effectually  preventing  the  frauds 
"  and  abuses  committed  in  the  admeasurement  of  coals"  with- 
in the  limits  in  question  ;  and  that  s.  9,  substitutes  a  different 
mode  of  admeasurement  than  that  pointed  out  by  the  statute 
of  Anne,  referred  to  as  the  standard  in  the  stat.  3  Geo.  2.; 
namely,  "  that  all  coals  which  shall  be  sold  as  wharf  mea- 
"  sure  (the  measure  by  which  the  coals  in  question  were 
"  sold  as  contradistinguished  from  Pool  measure)  at  any 
"  place  within  the  limits  of  the  act,  shall  be  measured  in  the 
"  presence  of  the  said  labouring  coal-meters  in  such  manner 
"  as  is  directed  by  the  stat.  16  #  17  Car.  2.  c.  2."  &c.  and  the 
last-mentioned  statute  directs  the  sale  of  coals  by  the  chaldron 
containing  36  bushels  heaped  up,  and  according  to  the  bushel 
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sealed  for  that  purpose  at  Guidhall  in  London,  and  so  for  a 
greater  or  lesser  quantity.  Whereas  the  bushel  required  by 
the  statute  12  Ann.  at.  2.  c.  17.  s.  11.  as  the  standard  coal 
measure  is  one  "made  round,  with  a  plain  and  even  bottom, 
"  and  to  be  19  inches  and  a  half  from  outside  to  outside,  and 
''  containing  one  Winchester  bushel,  and  one  quart  of  water, 
"  according  to  the  standard  for  the  Winchester  bushel  de- 
"  scribed  by  the  slut.  13  W.  3.  <-.  5.  s.  28."  &c. 

LAW  REN CK  J.  observed,  that  though  the  fact  proved  of 
the  coals  having  been  found  short  upon  the  re-measurement 
might  be  evidence  of  an  offence  under  the  latter  act  of  the 
26  Gco.  3.,  yet  it  might  also  be  evidence  diverso  intuitu  of 
a  distinct  offence  under  the  former  act  of  the  3  Geo.  2.,  un- 
less that  were  repealed  by  the  act  of  the  26  Geo.  3. 

Li:  Bi,A5t  J.  There  is  nothing  inconsistent  in  the  idea 
that  the  same  fact  may  be  adduced  in  evidence  diverso  in- 
tuitu of  different  offences;  and  it  does  not  necessarily  follow 
that  the  one  act  was  intended  for  as  a  repeal  of  the  other  ;  for 
the  second  act  goes  further,  and  provides  for  a  case  which 
was  left  untouched  by  the  first  act;  for  the  coal-merchant 
may  measure  out  the  coals  in  the  first  instance  with  a  proper 
bushel,  so  as  to  comply  with  the  terms  of  the  stat.  3  Gco.  2., 
and  yet  may  afterwards  withdraw  a  part  of  them  before  the 
delivery,  which  would  fall  within  the  penalty  of  the  stat. 
2G  Gco.  3.  when  re-measured  and  found  short. 

Tin'  Court,  however,  principally  upon  the  doubt  whether 
the  sttit.  3  Gco.  2.  were  a  subsisting  law  at  the  time  of  the  of- 
fence committed,  granted  a  rule  to  shew  cause; intimating  at 
the  same  time  that  as  the  principal  question  might  be  raised 
upon  a  motion  in  arrest  of  judgment,  it  would  be  more  con- 
\enient  to  consider  it  in  that  shape;  and  to  take  both  rules 
into  consideration  together. 

The  case  was  argued  in  this  term  by  Garrow  and  Mam/at 
in  Mipport  of  the  verdict,  and  by  Krxkiiie  arid  Harrison 
contra:  but  it  is  unnecessary  to  detail  the  arguments;  for 
as  to  the  matter  of  fact,  it  was  admitted  thai  the  evidence1 
would  have  been  sufficient  to  sustain  the  second  count,  if 
the  same  ('act  had  not  been  made  a  substantive  offence,  pun- 
ishable in  a  different  manner  by  the  subsequent  statute  of 
the  2<)  Gen.  3. :  and  as  to  the  question  of  law,  it  was  ulti- 
mately dfcided  on  the  ground  of  the  non-existence  of  the 
Htat.  2t>  (jcn.  3.  c.  108.  at  the  time,  upon  which  the  princi- 
pal argument  turned. 

With 
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With  respect  to  the  application  of  the  evidence  to  the  count,        1803. 
Lord  ELLEN  BOROUGH  C.   J.   observed,  that  the  offence 


f  n     •       ,  W.VRKPK 

charged  was  the  not  having  justly  measured,  btc.  ot  winch  •  tam 

there  was  double  proof;  first  by  the  evidence  of  the  carter,        nyainst 
which  went  to  shew  prima  facie  at  least  that  the  coals  had     WINDLE. 
not  been  measured  at  all;  and  next  by  the  evidence  of  their 
having  been  found  short  upon  the  re-measurement,  which 
shewed  that  they  had  not  been  justly  measured. 

With  respect  to  the  stat.  26  Geo.  3.  c.  108.  LAWRENCE  J.  re- 
ferred to  the  27th  section,  which  directs  its  commencement  L  ^"  J 
from  the  24th  of  July  1786,  and  its  continuance  till  the 
24th  of  June  1795,  and  from  thence  to  the  end  of  the  then 
next  session  of  parliament.  Then  the  act  of  the  36  Geo.  3. 
c.  61.,  which  was  doubtless  intended  to  continue  that  act, 
because  it  refers  to  the  period  of  continuance  named  therein, 
by  a  strange  blunder  re-enacts  several  former  acts  which 
were  intended  by  the  provisions  of  the  26  Geo.  3.  to  have 
expired,  and  totally  omits  the  latter,  which  therefore  expired 
at  the  end  of  the  next  session  of  parliament  after  June  1795, 
and  consequently  was  not  in  force  at  the  time  of  the  of- 
fence committed. 

This  suggested  to  the  defendants'  counsel  another  objec- 
tion to  the  action  as  founded  upon  the  stat.  3  Geo.  2.  c.  26. ; 
namely,  that  by  the  subsequent  act  of  the  19  Geo.  2.  c.  35. 
s.  9.  all  coals  sold  by  wharf  measure(as  in  the  present  case) 
within  the  limits  in  question  are  required  to  be  "  measured  in 
such  manner  as  is  directed  by  the  stat.  16  &  17  Car.  2.  c.  2." 
which  therefore,  they  said,  operated  as  a  repeal  of  the  stat. 
3  Geo.  2.,  which  latter  refers  to  the  measure  appointed  by 
the  stat.  12  Ann.  Then  the  stat.  26  Geo.  3.  c.  108.  *.  27.,  which 
repealed  the  stat.  19  Geo.  2.,  amongst  other  laws,  having  it- 
self expired  at  the  end  of  the  next  session  of  parliament  after 
June  1795,  the  stat.  19  Geo.  2.  of  course  revived,  and  was  in 
force  at  the  time  of  the  offence  committed,  and  was  so  consi- 
dered by  the  stat.  36  Geo.  3.  c.  61.,  which  continues  it  in  ex- 
press terms  to  June  1810,  Sec.  and  therefore  the  stat.  3  Geo.  2. 
c.  26.  was  again  virtually  repealed. 

Lord  ELLENBOROUGH  C.  J.  That  would  not  necessarily 
follow,  for  a  law,  though  temporary  in  some  of  its  provisions, 
may  have  a  permanent  operation  in  other  respects.  The  stat.  r  op  1 
26  Geo.  3.  c.  108.  professes  to  repeal  the  stat.  19  Geo.  2.  c.  35. 
absolutely,  though  its  own  provisions,  which  it  substituted 
in  the  place  of  it.  were  to  be  only  temporary. 

M  3  LAW- 
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TV  .All  REN 

qui  tarn 
against 

WlXDLE. 
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LAWRENCE  J.  At  any  rate  the  argument  does  not  ap- 
ply here;  for  the  stat.  19  Geo.  2.  c.  35.  was  in  itself  only  a 
temporary  law,  continued  down  by  several  acts  to  the  21 
Geo.  3.,  which  was  one  of  the  acts  repealed  by  the  stat.  26 
Geo.  3.  c.  108.  and,  the  stat.  21  Geo.  3.  r.  34.  would  of  itself 
have  expired  by  the  time  limited  for  the  continuance  of  the 
stat.  26  Geo.  3.  Then  the  stat.  36  Geo.  3.  c.  61.  mistakenly 
assuming  that  the  act  of  the  19  Geo.  2.,  which  had  been 

~ 

continued  down  only  to  the  24th  of  June  1795  and  to  the 
end  of  the  then  next  session  of  parliament  by  the  stat.  21 
Geo.  3.  c.  34.,  and  which,  together  with  the  latter  act,  was 
then  repealed,  was  still  existing,  professes  to  continue  a 
non-existing  act  as  amended  by  other  non-existing  acts, 
and  wholly  omits  the  act  of  the  26  Geo.  3.  c.  108.,  which 
had  repealed  the  stut.l9.G?ro.2.  and  the  21  Geo.  3,  and  which 
was  the  real  statute  meant  to  have  been  continued  from  the 
period  referred  to.  This  blunder  was  afterwards  rectified 
by  the  stat.  42  Geo.  3.  c.  89.  (a),  which  reciting-  that  the  stat. 
36  Geo.  3.  c.  61.  was  passed  in  order  to  continue  the  26  Geo. 
3.c.  108.;  but  that  act  having  before  expired,  doubts  had 
arisen  whether  it  were  in  force,  it  therefore  enacts  that  the 
latter  statute  shall  be  revived  from  and  after  the  passing  of 
this  act,  which  was  on  the  22d  of  June  1802. 

The  defendants' counsel  then  suggested  that  by  the  last- 
1  mentioned  act  of  the  42  Geo.  3.  it  was  provided  "  that  all 
"  acts,  matters,  and  things  done  or  performed  in  pursuance 
"  of  or  according  to  any  of  the  clauses,  powers,  or  pro- 
"  visions  of  the  act  of  the  26  Geo.  3.  should  be  and  were 
"  thereby  declared  to  be  as  valid  and  effectual  in  every  re- 
"  spect  as  if  the  said  act  of  the  26  Geo.  3.  had  been  revived 
"  and  continued  by  the  stat.  36  Geo.  3."  and  therefore  that 
it  would  still  operate  as  a  subsisting  law  for  the  whole  pe- 
riod. But 

'The  Court  said  that  that  provision  was  only  introduced 
to  indemnify  persons  who  had  done  acts  in  the  execution 
of  the  powers  conferred  by  the  statute  for  carrying  it  into 
effect:  but  could  not  be  construed  to  remedy  omissions  or 
secure  offenders  from  penalties  incurred  under  any  other 
subsisting  law  at  the  time.  That  here  it  appeared  on  the 
whole  that  the  act  of  the  3  Gen.  2.  was  in  force  at  the  time, 


(a)  Of  public  local  acts. 


and 
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and  the  act  26  Geo.  3.  c.  108.  had  expired;  and  therefore 
there  could  be  no  question  but  that  the  penalty  under  the 
former  act  might  be  recovered. 

Rule  discharged. 


1803. 


qui  tarn 

against 

WIN  OLE 


The  KING  against  MORRIS, 
The  KIXG  against  STEWART. 


VSednesday, 
Jan.  26th. 


JL  IIESE    were   rules  calling  upon  Morris,  the  late,    and    It  is  no  ob- 
•SYw<;a;'/,the  present  may  or  of  Wei/moutli and  Mdcombe  Regis,  jection  to 
to  shew  cause  \thy  an  information  in  nature  of  quo  warranto        'Pe.  s^   , 
should  not  be  exhibited  against  them  respectively, to  shew  by   r  214  ] 
what  authority  they  claimed  to  exercise  the  office  of  mayor,   an  informa- 
The  boroughs  of  Wet/mouth  and  Mekombe  Regis  are  united   tlon  m  na~ 

together,  and   the    corporation   consists  (under  charters  of 

1  .  quo  war- 

QueenElizabeth  and  of  James  the  First  and  Georgeike  Second)  raut0  which 

of  a  mayor,8  aldermen,  24  principal  burgesses, and  an  indefi-  would  ope- 
nite  number  of  common  burgesses.  In  the  election  of  mayor,   rate  m  lts 

the  may  or  and  aldermen,  or  the  major  part  of  them,  chuse  four    ,. 

, .    i    ,  V  dissolve  the 

persons  out  of  the  burgesses  and  inhabitants,  of  whom  the  cor-   corporation 

poration  at  large  elect  one  to  be  mayor.   On  the  21st  of  Sep-  that  they 
feather  1801 , the  charter-day.the  defendant  Mom's  was  elected  attended  the 

mayor,  and  the  defendant  Steivart  on  the  same  day  in  the  fol-  mf .  Jn?,at 
.  .  .       .  J  which  the 

lowing  year  was  elected  to  succeed  him  m  the  same   olhce.   mavor  was 

The  elections  were  made  in  the  manner  above  stated,  except   elected, 
in  this  respect,  that  at  the  election  of  Morris  in  1801  the  mini-   whose  elec- 

ber  of  principal   burg-esses    who  by  the  constitution   of  the   *lon        J 

.°  Jp    .  .  impeach  on 

borough  tormed  an  integral   part  ol  the    corporation,  were   tiie  a-round 

were  reduced  to  eight,  of  whom  only  six  attended  the  that  the  cor-1 
meeting,  and  in  1802  seven  of  the  eight  attended  on  the  poration 

election  of  Stewart  ™  ^  i 

.,..,  r},  dissolved  by 

(.iiubs  and  lempleman,  in  shewing  cause   against  the  rules,   the  loss  of 

observed   that  the  object  of  them  was  to   dissolve  the  cor-   an  integral 

poration  :  because  as  the  number   of  principal    burgesses,   Part>  anc^ 

that  they 

voted  for  another  candidate,  and  afterwards  attended  other  corporate  meetings 
at  which  such  mayor  presided.  The  major  part  of  an  integral  part  of  the  cor- 
poration whose  attendance  is  required  at  the  election  of  officers  being  gone, 
it  operates  as  a  dissolution  of  the  whole  corporation,  which  has  thereby  lost  the? 
power  of  holding  corporate  assemblies  for  the  purpose  of  filling  up  vacancies  and 
continuing1  itself. 

M4 
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forming  an   intregal  part  of  the   corporation   by  the  chur- 

m       v  ters,  was  24,  and  the  election  was  to  be   made  by  them  in 

THE  KING  ....  .  J 

aaainst       conjunction  with    the  other   integral  parts  of  the  corpo- 

Mouitisand  ration,  and  as  each  integral  part  could  only  attend  by  a 

STEWART,     majority  of  its    whole  number,    no    corporate  meeting   at 

which  the 'principal  burgesses  were  required  to  attend  could 

now  legally  beholden.,  as  their  number  was  reduced  more  than 

[  215  ]  half.  Waving  therefore  any  discussion  on  the  merits  of  the 
case,  which  they  reserved  for  another  occasion, they  confined 
their  objection  to  the  relalors  themselves,  on  whose  affidavits 
the  rules  were.obtained.  These  were  two  persons  of  the  names 
of  Arbulhitot  and  Browne,  who  were  aldermen,  and  who  were 
sworn  to  have  been  present  as  such  at  the  two  meetings  in 
question  for  the  successive  election  of  mayors,  at  both  which 
meetings  they  voted  (a).  Besides  which  they  had  attended 
subsequent  corporate  meetings  as  aldermen,  atwhich  Morris 
and  Stewart  respectively  presided  as  mayor.  It  was  con- 
tended to  be  immaterial  for  whom  the  relators  voted  on  the 
several  occasions.,  because  at  any  rate  their  giving  any  at- 
tendance at  such  meetings  was  a  recognition  by  them  of  the 
existence  of  the  corporation  and  of  the  legality  ofthetneet- 
,  ings  themselves,  and  precluded  them  from  now  insisting  that 
the  corporation  was  during  all  that  time  dissolved  by  the  loss 
of  an  integral  part,  according  to  the  doctrine  in  Re.i  \.  Pas- 
more  (/v)and  Hex  v.  Bel/ringer  (r),  and  other  cases.  Besides 
which  it  was  also  sworn,  that  at  a  meeting  holden  after  the 
last  election  of  mayor,  the  relators  had  voted  for  candidates 
to  fill  up  the  vacancies  of  principal  burgesses.  And  they  refer- 
red to  Rexv.  Stacey  (d),  where  one  of  the  grounds  for  refus- 
ing the  information  was  the  acquiescence  of  the  persons  ap- 
plying for  a  long  space  of  time  without  complaining,  until 
the  corporation  had  been  drawn  into  a  risk  of  dissolution 
by  the  delay. 

Lord  ELLF.NBOKOUGH  C.  J.  It  does  not  appear  that  the 

[  216  ]  persons  making  this  application  have  lain  by  mala  fide,  or  in- 
deed that  they  even  knew  that  the  corporation  was  in  a  state 
of  dissolution  when  they  attended  the  election  of  these  officers 

(a)  The  affidavit    did  not  state  for  whom  they  voted,  and  it  was 
understood  that  they  voted  for  other  candidates. 

V6j3  Term  Rep.  199.  (c)  4  Term  Rep.  810.  (d)  1  Term  Rep.  1. 

which 


IN  THE  FORTY-THIRD  YEAX  OF  GEORGE  III. 


216 


which  they  now  impeach.      Doubts  may  have  occurred  or        1803. 

been  suggested  to  them  since,  that  the  franchises  which  thev 

,  ,i_  n-i  •   •  "      The  KIK« 

and  the  rest  ot  the  corporation  were  exercising  were  usurpa-       a.riai>ist 

tions  upon  the  crown ;  and  they  may  fairly  apply  to  this  court   Mouiusand 
to  know  whether  or  not  they  now  hold  their  offices  by  right.     STEWART. 
It  does  not  appear  that  they  have  conduced  by  their   con- 
duct to  put  the  corporation  into  the  state  in  which  it  now  is, 
which  furnished  aground  of  objection  in  Khigv.  Staccy. 

LAWRENCE  J.  If  the  present  situation  of  the  corporation 
had  been  induced  by  the  conduct  of  the  parties  applying  for 
the  informations;  if  we  saw  reason  to  believe  that  they  had 
been  purposely  lying  by  until  they  had  brought  the  corpora- 
tion into  an  inextricable  difficulty,  they  would  now  have 
come  forward  with  an  ill  grace  to  complain  of  that  which  they 
themselves  had  been  instrumental  in  procuring,  and  within 
the  authority  of  the  cases  the  Court  would  have  been  justified 
in  rejecting  the  application  coming  from  such  a  quarter. 
But  these  applicants  do  not  appear  to  stand  in  this  situa- 
tion. They  have  not  contributed  by  their  own  acts  to  the 
difficulty.  The  corporation  was  dissolved,  if  at  all,  before 
these  elections  took  place  ;  and  I  am  not  aware  of  any  case 
which  has  gone  the  length  of  warranting  us  to  reject  the 
complaint  of  persons  so  circumstanced.  In  The  King  v.Stacey 
a  former  application  had  been  made  by  two  of  the  freemen, 
who  had  acquiesced  in  the  very  election  they  afterwards  came 
to  complain  of;  and  in  the  case  reported,  some  of  the  relators 
acknowledged  that  they  applied  at  the  instigation  of  the 
same  persons  whose  application  had  before  been  rejected  :  [  217  j  • 
and  this  was  principally  relied  on  both  by  Lord  Mansfield  and 
Mr.  Justice  Buller,  to  shew  that  in  truth  the  then  appli- 
cation originated  with  the  same  parties. 

Per  Curiam,  Rule  absolute. 

Lens  Serjt.  and  PraerfSerjt.  were  to  have  sustained  the  rules. 
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WedriGsday, 

Jan.  26th, 

Where  a 
rector  was 
cited  in  the 
episcopal 
consistorial 
court  to 
shew  cause 
tvhy  the  or- 
dinary 
should  hot 
grant  to  a 
parishioner 
a  faculty  for 
stopping  up 
a  window  in 
a  church 
against 
which  it  was 
proposed  to 
erect  a  mo- 
nument, to 
the  granting 
of  "which  the 
rector  dis- 
sented, not- 
withstand- 
ing which 
the  Court 
below  were 
proceeding 
to  grant  the 
faculty  with 
the  consent 
of  the  ordi- 
nary :  held 
to  he  no 
ground  for  a 
prohibition, 
but  mere 
inatterofap- 
peal if  the 
lector's  rea- 
son- for  dis- 
Hentin^  were 
impropei  ly 
over-ruled. 


BULWEH,  Clerk,  against  HASE. 

J.  HE  plaintiff  applied  for  a  prohibition  to  the  episcopal 
consistorial  court  of  Norwich  to  prohibit  it  from  holding  a 
plea  of  the  matters  there  depending:  the  object  of  the  ap- 
plication being  to  restrain  the  ordinary  from  granting  a  fa- 
culty to  the  defendant  for  stopping  up  a  certain  window  in 
the  parish  church  of  Sn/l  in  \oifolk,  for  the  purpose  of  erect- 
ing a  marble  monument  to  the  memory  of  his  wife  against  it. 
The  plaintiffstated  in  his  affidavit  that  he  was  the  rector 
of  the  parish  of  Sa/l,  in  which  the  defendant  was  a  consider- 
able proprietor.  That  the  defendant  had  lately  taken  out 
the  glass  from  the  north  window  in  the  cross  isle  or  north 
transept  or  recess  of  the  church,  and  had  bricked  up  the. 
same,  without  any  previous  application  to  the  ordinary 
or  to  the  rector,  intending  to  erect  a  monument  against 
the  window.  That  there  was  another  place  near  where 
a  monument  might  be  erected.  That  the  defendant  con- 
tinuing the  work  after  notice  of  the  rector's  dissent,  the 
latter  commenced  a  prosecution  against  him  in  the  con- 
sistonal  court  of  Norwich,  to  compel  him  to  re-open  and 
reglaze  the  window  :  soon  after  which, viz.  on  the  25th  of  Sep- 
tember 1802,  the  defendant  obtained  a  mandate  to  be  pub- 
lished in  the  parish  church,  citing  the  rector,  churchwar- 
dens, parishioners,  and  inhabitants,  and  all  other  pretending 
to  have  any  right,  to  appear  in  the  same  court  to  shew  cause 
why  u  decree  should  not  be  made  for  a  licence  or  faculty  to 
be  granted  to  the  defendant  to  confirm  the  stopping  up  the 
window.  That  the  plaintiff  appeared,  and  declared  his  dissent 
as  rector,  and  prayed  the  cause  to  be  dismissed  ;  which  prayer 
was  rejected,  and  another  day  oivento  proceed  in  the  busi- 
ness. The  affidavit  concluded  with  stating,  that  though  the 
faculty  were  not  yet  granted,  yet  for  fear  it  might,  upon  the 
supposition  that  the  rector's  dissent  was  not  material,  the 
prohibition  was  now  prayed. 

The  defendant  in  his  affidavit  stated  the  consent  ofthe  ordi- 
nary  and  all  the  parishioners  to  his  putting  up  the  monument 
in  the  place  in  question  ;  which  (upon  a  question  put  by  the 
Court  to  the  counsel  in  the  course  of  the  argument)  was  stat- 
ed to  be  in  the  body  of  the  church,  and  not  in  the  chancel. 

Erskine 
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Enkine  shewed  cause  against  a  rule  nisi  for  a  prohibition ;         1803 
and  contended  that  though  the  rector  has  a  freehold  in  the 
church,the  ordinary  has  a  discretion  to  direct  what  ornaments       aqainst 
were  proper  to  be  placed  in  it,  and  consequently  had  autho-         HASE. 
rity  to  license  the  placing  tlie  intended  monument  there. 
This  appears  from  several  quotations  by  Dr.  'Burn  (a)  from 
the  ancient  ecclesiastical  writers  and  from  the  canons  where- 
by the  ornaments  of  the  churches  are  specially  subjected  to 
the  visitation  of  the  ordinary,  who    is    required  to  direct 
what  proper  ornaments  shall  be  provided,  and  to  see  that 
they  are  kept  in  proper  repair.     And  by  the  statute  De  cir-  [  219  ] 
cumspecte  agatis,  13  Ed.  1.  st.  4.  the  king  directs  the  judges 
to  use  themselves  circumspectly  in  all  matters  concerning 
the  prelates,  where  they  punish  for  that  the  church  is  not 
conveniently  decked  ;  in  which  case  the  spiritual  judge  shall 
have  power  to  take  knowledge  notwithstanding  the  king's  pro- 
hibition.    Most  of  the  ecclesiastical  writers  refer  the  power 
of  setting  up  monuments  and  the  like   to  the  consent  of  the 
ordinary,  by  whose  direction  they  may    also  be  removed  if 
set  up  without  consent.     And  in  Carr  v.  Marsh  (b)  it  was 
admitted  on  all  hands  that  the  power  of  licensing  the  setting 
up  of  monuments  in  the  church  was  in  the  ordinary;  though 
this  Court  held  that  such  power  was  to  be  exercised  accord- 
ing to  a  prudent  and  legal  discretion,  which  his  metropo- 
litan had  a  right  to  superintend  and  correct.     At  any  rate, 
however,  this  application  is  premature ;  because  if  the  rec- 
tor's freehold  in  the  church  be  invaded  by  what  has  been 
done,  and  the  ordinary  has  no  authority  to  grant  the  licence 
sought  to   be   obtained,  the  rector  may  maintain  trespass 
against  the  defendant,  who  will  be  left  without  any  justifica- 
tion to  the  action,  notwithstanding  he  should  obtain  the  fa- 
culty from  the  ordinary ;  and   therefore  the  prohibition  is 
unnecessary. 

Lord  ELLEN  BO  ROUGH  C.J.  observed,  that  there  did  not  ap- 
pear any  reason  why  this  Court  should  grant  a  prohibition  to 
the  Court  below:  for  the  faculty  sought  to  be  obtained  was  no 
more  than  alicence  from  the  ordinary  himself  to  do  the  act  pro- 
posed, and  would  not  bind  the  rector  against  his  consent,  if  by 
law  his  consent  were  material.  And  non  constat  that  after  the 
faculty  was  obtained,  the  defendant  would  make  use  of  it  with- 
out obtaining  the  consent  of  the  rector  also  :  and  if  he  did,  it  [  220  j 

(a)  1  vol.  Ecc.  Law,  tit.  Church,  s.  8.  per.  tot.  (ft)  2  Stra.  1030. 

would 
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aqainst 
HASE. 


would  theR  be  time  enouh  for  the  rector  to  resort  to  his  le- 


Gibbs,  in  support  of  the  rule,  said  that  the  reason  for  pray- 
ing  the  prohibition  in  the  first  instance  was  lest  it  should 
hereafter  be  contended  that  the  rector  was  bound  by  the 
granting  of  the  faculty  to  which  it  was  attempted  to  make 
him  in  some  sort  a  party,  by  citing  him  to  shew  cause  in  the 
court  below  why  it  should  not  be  granted.  If  granted,  there- 
fore, it  might  be  argued  to  be  done  with  the  rector's  consent^ 
so  as  to  conclude  him,  notwithstanding  his  dissent  in  fact. 
That  after  such  dissent  the  Court  below  had  no  jurisdiction 
to  proceed. 

Lord  Ei.LENBORoiGii  C.  J.  If  the  rector  be  properly 
made  a  party  to  the  suit  below,  and  there  urge  any  just  rea- 
son to  the  Court  why  the  faculty  should  not  be  granted,  which 
is  improperly  disregarded,  it  will  be  ground  of  appeal  to  the 
superior  tribunal.  But  as  yet  no  common  law  right  of  the 
rector  is  touched  which  calls  upon  us  to  prohibit  the  eccle- 
siastical court  from  proceeding  to  grant  a  faculty. 

LAWRENCE  J.  It  appears  from  the  case  in  Strange  that 
the  ecclesiastical  court  have  jurisdiction  of  the  matter.  Then 
if  the  reasons  urged  by  the  rector  against  the  granting  of 
the  faculty  be  improperly  over-ruled.,  it  is  a  ground  of  ap- 
peal, but  not  for  a  prohibition. 

Per  Curiaut,  Rule  discharged. 


[  221  j 

„,      , 

Thursday, 
Jan.  27th. 

In  an  action 
cm  a  foreign 

IsnoUuffici- 

out  t<>  prove 
tlu-  Judge's 
hand-writ- 

scdbed'to  it 
without 
proving  that 

u  i      c 

fixed  thereto 
is  the  seal  of 

the  Court. 


HENRY  against  ADEY. 

AN  an  action  upon  a  judgment  obtained  in  the  island  of  Gre- 
H(Uln,  the  plaintiff,  at  the  trial  before  Lord  EHenborough  C.  J. 
at  the  sittings  after  last  term  at  (IniM/wll,  proved  the  hand- 
writing of  the  Judge  of  the  Court  subscribed  to  the  instrument 
purporting  to  be  the  judgment  of  the  Court,  but  could  not 
prov(.  that  the  seal  affixed  to  it  was  the  seal  of  the  island; 
*or  %umt  °^  wn'cn  I>ro°f  the  plaintiff  was  nonsuited. 

GiM'x  now  moved  to  set  aside  the  nonsuit,  on  the  ground 
that  the  proof  of  the  Judge's  signature  to  the  judgment  was 
the  accustomed  and  accented  mode  of  proving  foreign  judg- 

meuts* 
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ments  either  as  being  in  itself  sufficient,  or  as  evidence  to         1803. 

authenticate  the  seal :  which  it  would  otherwise  be  difficult 

,        T>   4  '      HENKY 

to  do.     .but, 

The  Court  held  the  nonsuit  proper  for  defect  of  the  proof  ADEV. 
of  the  seal.  They  said  that  they  could  not  take  judicial 
notice  that  the  seal  affixed  was  the  seal  of  the  island, 
which  was  necessary  to  be  shewn  in  order  to  prove  the 
judgment  which  it  purported  to  authenticate.  That  prov- 
ing the  Judge's  hand-writing  could  not  advance  the  proof  of 
the  seal,  unless  by  considering  him  in  the  nature  of  a  wit- 
ness to  it,  which  was  not  pretended.  And  they  referred  to 
the  case  of  Dr.  Moises  v.  Dr.  Thornton  (a},  where  the  pro- 
duction of  a  diploma  under  the  seal  of  the  university  of 
St.  Andrew  in  Scotland ,and  the  acknowledgment  of  the  hand- 
writing of  the  members  subscribed  thereto,  was  holden  not  [  22*2  ] 
to  be  sufficient  evidence  of  the  degree  of  doctor  of  physic 
which  it  purported  to  confer,  without  proof  at  least  that  it 
was  the  proper  seal  of  the  university. 

A  rule  nisi  was  however  granted  afterwards  for  the  setting 
aside  the  nonsuit  on  an  affidavit  of  surprize  and  mistake, 
and  on  payment  of  costs  ;  which  was  on  a  subsequent  day 
made  absolute  without  cause  shewn. 


EDGAR  and  Another,  Assignees  of  CARDEX,  a  Bank-    „  . 

Friday, 

rapt,  against  FOWLER  and  Another.  /«».  28th. 

A  HE  plaintiffs  declared  for  money  had  and  received  to  the 

use  of  the  bankrupt,  money  lent  to  the  defendants,  money  jjitwas 

paid,  laid  out  and  expended  by  the  bankrupt,  and  on  anac-  given  by  m- 

count  stated  with  the  bankrupt  before  his  bankruptcy.   Plea,  surance 

non  assumpsit.     At  the  trial  before  Le  Blanc  J.  at  the  last  brokers  m 
7>   •      j  T  i   •     -rr      •  T     an  account 

assizesat  bnstol^  verdict  was  entered  tor  the  plamtms  with   delivered  in 

£20.    damages,  subject  to  an  application  to  be  made  to  this  by  them  to 
Court  to   increase  the  damages  to  £409.  10s.  upon  the  fol-  an  under- 
lowing  case.  :;Titer  for 

the  premi- 
ums of  re- 
assurances,declared  illegal  by  the  stat.  19  Gco.  2,  c.  37.  after  which  the  assu-red 
gave  notice  to  the  brokers  not  to   pay  the  money  over  to  the  underwriter;   and 
indemnified  them  for  withholding  it :  held  that  the  underwriter  could  not  main- 
^ain  an   action  against  the  brokers  to  recover   such  premiums  as  for  money  had 
and  received  by  them  to  his  use,  the  transaction  being  illegal,  and  the  money  not 
been  actually  paid,  but  only  credit  given  for  it  in  account, 

(«)  8  Term  Rep.  :103. 
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[  224  ] 


The  defendants  were  insurance  brokers  atJJm^o/1.  The  bank-i 
rupt  during  the  whole  of  the  year  1799  and  until  March  1800, 
was  used  to  subscribe  as  an  underwriter  policies  of  marine 
insurance  at  the  office  of  the  defendants.  The  defendants, 
according  to  the  usual  custom  in  that  line  of  business,  gave  cre- 
dit to  the  assured,  and  the  bankrupt  gave  credit  to  the  defend- 
ants for  the  premiums.  In  the  months  ofJanuary&nd  February 
1800  the  defendants,  by  direction  of  Mr.  Pope  and  of  Mr. 
Dinwiddie,  effected  policies  of  re-assurance  which  were  illegal 
under  the  stat,  19  Geo.  2.  r.  37.  and  known  by  all  the  parties 
to  be  so  ;  and  which  were  respectively  underwritten  by  the 
bankrupt  before  his  bankruptcy.  The  premiums  for  the  re- 
assurances underwritten  by  the  bankrupt  for  Pope  amounted 
to  £126., and  for  Dinwiddie  to£283. 10*.makingtogether£409. 
10s.  For  these  prenmims  the  defendants  gave  the  bankrupt 
credit  in  their  account  with  him,  and  took  credit  in  their 
accounts  with  Pope  and  Dinwiddie.  No  money  passed  on 
either  side.  Shortly  after  this  the  bankrupt  applied  to  the 
defendants  for  his  account,  which  was  delivered  to  him, 
and  in  which  he  had  credit  given  him  for  these  premiums. 
On  this  account  a  considerable  balance  appeared  in  favour 
of  the  bankrupt,  but  no  settlement  of  the  account  took  place. 
On  the  23d  of  April  1800,  a  commission  of  bankrupt  issued 
against  Garden,  under  which  he  was  duly  declared  a  bank- 
rupt, and  the  plaintiffs  chosen  assignees.  After  the  bank- 
ruptcy some  losses  having  happened  upon  the  policies 
effected  by  the  defendants  on  behalf  of  Diinciddie,  which  by 
reason  of  the  bankruptcy  were  not  likely  to  be  paid,_D»m'?W- 
die,  on  the  27th  of  December  1800,  gave  the  following  notice 

'     O  O  ' 

to  the  defendants:  "Take  notice  that  I  do  forbid  you  and 
each  of  you  to  pay  any  money  to  the  assignees  of  William 
Cfirden  a  bankrupt,  or  to  any  other,  on  account  of  any  re-as- 
surance, wager,  or  other  illegal  contract  made  between  me 
and  the  said  W.  Cardcn,  and  upon  any  of  which  you  are  the 
stakeholders;  and  that  I  require  you  to  hold  all  such  stakes 
deposited  by  me  in  your  hands  for  my  use  and  benefit. 
And  I  do  hereby  undertake  to  indemnify  you  against  all 
damages,  &.c.  which  you  may  suffer  on  account  thereof." 
Dated  Manchester,  27th  December  1800,  and  signed  Win. 
Dinwiddie. 

Pnpe  likewise  gave  the  defendants  notice  not  to  pay  over 
the  premiums  on  the  policies  of  re-assurance  effected  on  his 

account  j 
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Assignees, 

&c. 

ayainst 
FOWLER. 


account;  and  both  he  and  Dinwiddie  refused  to  allow  them  1803. 
in  their  respective  accounts  with  the  defendants.  The  de- 
fendants immediately  acquainted  the  plaintiff's  with  the  no- 
tices they  had  received.  On  the  4th  of  April  1801,  the  plain- 
tiffs accepted  from  the  defendants  their  note  at  three  months 
for  £2292.  2s.  9d.,  being  the  balance  of  the  account  due  to 
the  bankrupt,  after  deducting  the  £409.  10s.,  the  amount  of 
these  premiums,  without  prejudice  to  the  question  of  law  as 
to  that  sun}.  On  the  trial  it  appeared  that  the  defendants 
had  taken  credit  for  £20.,  the  difference  between  the  premi- 
um and  loss  on  a  similar  policy  of  re-assurance  underwriter! 
by  the  bankrupt  for  one  of  the  defendants  (Fowler),  on  which 
a  loss  had  happened:  and  that  although  credit  had  been 
given  by  the  two  defendants  to  Fowler  in  his  private  account 
for  the  £20. ;  yet  such  account  had  not  in  fact  been  settled 
between  them,  or  the  £20,  paid  over.  The  learned  Judge 
was  of  opinion  that  the  defendants  were  not  entitled  both  tq 
deduct  the  £409.  10s.,  and  likewise  to  take  credit  for  the 
£20. ;  and  that  at  all  events  the  plaintiffs  were  entitled  to  a 
verdict  for  £20.:  and  the  verdict  was  accordingly  so  taken, 
with  liberty  to  move  to  increase  it  to  £409.  10-v.  The  ques- 
tion for  the  opinion  of  the  Court  was,  Whether  the  plaintiffs 
were  entitled  to  recover  the  premiums  on  the  polices  of  re- 
assurance? If  they  were,  the  damages  were  to  be  increased 
to  £409,  10s. ;  if  not,  the  verdict  to  stand  as  it  was. 

Jekyll  for  the  plaintiffs,  observed,  that  the  brokers  stood  in 
the  situation  of  middle  men  between  the  assured  and  the  un- 
derwriter, acting  as  agents  for  each  respectively  according  to  [  "25  j 
the  nature  of  the  act  done.  It  was  the  duty  of  the  defendants  to 
receive  the  premiums  on  behalf  of  the  bankrupt, and  when,  by 
giving  him  credit  for  them,  they  admit  haying  received  them, 
it  is  the  same  as  if  the  assured  had  paid  the  money  to  the 
bankrupt  himself;  and  the  defendants  having  received  the 
money  as  the  agents  of  the  latter,  it  is  not  competent  to 
them  to  shift  their  character,  and  consider  themselves  mere- 
ly as  stakeholders  between  the  two;  nor -can  the  assured  recal 
the  payment  which  they  have  once  made,  however  they  might 
have  resisted  making  it  in  the  first  instance. 

Lord  ELLENBOROUGH  Ch  J.  The  money  does  not  appear 
to  have  been  actually  paid  into  the  defendants'  hands.  In 
fc«se  <->f  ill.pn-al  transactions  it  mav  always  be  stopped  Yvhile  it  is 
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1803.         intransitu  to  the  person  who  is  intitled  to  receive  it.  If  indeed 
this  had  been  a  legal  transaction,  the  money  might  perhaps 

have  been  considered  as  paid.  But  we  will  not  assist  an  ille- 
and  Another 
Assignees       g1"  transaction  in  any  respect.     >\  e  leave  the  matter  as  we 

find  it:  and  then  the  maxim  applies  melior  est  conditio  pos- 
sidentis.  We  cannot  consider  this  as  money  paid  for  the  use 
of  the  bankrupt ;  no  money  has  in  fact  been  paid,  but  only 
an  account  stated.  If  we  were  to  sustain  the  plaintiffs'  de- 
mand, we  should  be  compelling  the  execution  of  an  illegal 
contract  as  if  it  were  a  legal  one. 

Per  Curium,  Postea  to  the  Plaintiff  for  £20. 


&c. 

against 
FOULER. 


[22G] 

Saturdaq, 
Jan.  29th. 

Where  a 
pauper  pur- 
chased a 
leasehold 
tenement 
for  less  than 
£  MO.,  and 
afterwards 
conveyed 
the  whole 
term  to  one, 
in  trust  to 
let  the  pre- 
mises, find 
out  of  the 

nrof  t.-Tc    •< 

pay  himself    vanced  him  by  W.  Deer//,  and  for  divers  other  valuable  consi- 

£!<>•  ad-  derations, did  grant,bars>;ain,sell  and  assign  all  his  said  lease- 
vanced  1)()l(l  estate  U|ti1  ju's  sajj  iease  t()  \Y.  Dean,  to  hold  to  the  suid 

tiierc'ni  and 
I  hen  to  .;p- 

ply  the  reji'x  and  profits  to  llie  separate  use  of  the  pauper's  wife  during  her  lite, 
and  afterwards  lo  the  jumper's  o\vn  rs<>  for  life  if  he  survived  her,  and  after- 
wards amongst  tlieir  children:  and  the  tiusU'c  sufi'ored  the  panper  to  continue 
to  reside  in  the  house  fW  above  40  days,  till  becoming  chargeable  to  the  parish 
he  was  removed  :•  hi  Id  that  he  gained  no  settlement  bv  such  residence;  for  he 
hafl  lit)  iniinediate  inten  st  remaining  in  him,  at.  the  time,  but  at  most  a  doubt- 
ful and  co'itin^-eni  future  intciol;  it  b(-in^  uncertain  whether  the  .£'10.  Mould 
•  vcr  li.'  paid  oH';  and  even  if  it  \\fie,  that  not  giving  him  any  right  to  reside 
upon  the  premise,*. 

\V.  1) 


The  KIXG  against  The  Inhabitants  of  TARR  A  XT 
LAUXCESTON. 

J.  WO  justices  by  an  order  removed  John  Coleman  from  the 
parish  of  Tnrnint  Laituceston  to  the  parish  of  Tarrant  Ritw- 
fon,  both  in  the  county  of  Dursct.  The  Sessions,  on  appeal, 
quashed  the  order,  subject  to  the  opinion  of  this  Court  on  the 
following  case. 

About  twelve  years  ago  John  Coleman,  the  pauper,  gained  a 
settlement  in  the  parish  of  Tarrant  Rftiwon,  by  renting  above 
£10.  ayear  :  ii\Jnne  1795  the  pauper,  being  then  married, 
made  a  purchase  for  less  than  £30.  of  a  leasehold  tenement  in 
the  parish  of  Tnrmnt  Laimceslon  for  99  years,  determinable  on 
three  lives,  under  the  Marquis  of  Buckingham,  and  resided 
there  till  December  1 801  ;  when  being  in  distress,  and  relief  re- 
parties,  the  pauper  in  consideration  of  £10.  ad- 
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W.  D.,  his  executors,  &c.  for  the  remainder  of  the  term; 
in  trust  to  let  the  premises,  receive  the  rents,  and  thereout 
repay  Himself  the  said  sum  of  £10.  with  interest,  costs  and 
charges ;  and  after  such  repayment,  to  receive  and  pay  the 
clear  rents  and  profits  to  Elizabeth  the  wife  of  the  said 
John  Coleman  during  her  life,  to  her  sole  and  separate  use, 
not  subject  to  the  debts  or  contracts  of  her  husband,  and 
her  receipt  alone  ta  be  a  discharge  for  the  said  rent :  and 
after  her  decease,  if  John  Coleman  survived  her,  in  trust 
to  pay  the  rents  and  profits  to  the  said  John  Coleman,  to 
and  for  his  own  use  and  benefit,  during  his  life ;  and 
after  the  decease  of  the  survivor  of  them,  the  said  John 
Coleman  and  Elizabeth  his  wife,  and  the  re-payment  of 
the  said  sum  of  £10.  with  interest  and  costs,  in  trust  that 
the  said  W.  Dean,  his  executors,  &c.  should  assign  the  said 
premises  during  the  then  residue  of  the  said  term  unto  the 
children  of  the  said  John  Coleman  then  living,  equally  to  be 
divided  if  more  than  one,  if  only  one,  to  such  only  child: 
provided  that  if  any  child  of  the  said  John  Coleman  and  Eliza- 
beth should  die  durino-  their  lifetimes  leaving  issue,  then  the 

O  ™ 

said  W.  Dean  to  assign  to  such  child  the  share  his  parent 
would  have  had.  A  licence  to  assign  was  granted  to  Coleman 
under  the  Marquis  of  Buckingham.  After  the  execution  of 
this  deed  on  the  5th  of  December  1801  W.  Dean  suffered  the 
pauper  to  continue  residing  on  the  premises,  and  the  pauper 
was  residing  there  when  he  became  chargeable,  and  until 
he  was  removed  by  the  order  of  two  justices,  dated  the  5th 
of  February  1802. 

Const  and  VCollaston,  in  support  of  the  order  of  Sessions, 
contended  that  the  pauper  was  not  removeable,  either  as 
having  gained  a  settlement  by  residence  on  the  estate  in 
question,  or  at  least  as  residing  upon  his  own  property, 
f  though  a  purchase  under  £30.)  at  the  time  of  the  removal. 
] .  The  pauper  gained  a  settlement  by  such  residence ;  for 
though  he  could  not  gain  a  settlement  in  his  own  right,  in 
respect  of  the  purchase  being  under  £30.,  yet  after  the  con- 
veyance to  Dean  intrust  to  repay  himself  the  £10.  advanced, 
and  afterwards  in  trust  for  the  pauper's  wife  for  life,  re- 
mainder to  himself  for  life,  the  pauper  ;took  a  new  estate 
in  the  premises  by  act  of  law,  by  virtue  of  which  a  settle- 
ment might  be  acquired,  either  in  his  character  of  mort- 
gagor in  possession,  or  by  virtue  of  the  equitable  interest 
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of  his  wife  in  it.     In  R.  v.  Ilmiiigton  (<i]  a  settlement  was 

„,,      TT~         grained  bv  a  husband  bv  residence   on  an  estate  purchased 
i  he  KING 
auainst       ^.v  ^lls  w'^e  before  marriage  ;  which  settlement  was  of  course 

The  Inhubi-    communicated  to  her,  although  the   purchase-money  were 
tants  of       under  .£30..  and  consequently   she  could  not  have  gained 

T  '' 

ARRAXT     a  settiemeut  }n  ])er   mvu  rjo-ht.       The    case  which    comes 

L.AUXCES-  , 

TGX.  nearest  tne  present  is  H.  v.  hauigton  (b).  there  a  lease- 
hold cotta'ie  held  for  99  years  determinable  on  lives,  pur- 
chased by  the  pauper's  wife  before  her  first  marriage, 
was  in  the  lifetime  of  her  husband  conveyed  by  them  to 
a  trustee,  in  trust  that  he  should  by  sale  or  mortgage 
raise  £10.  (for  the  benefit  of  the  parish  by  whom  the  fa- 
mily had  been  before  relieved  to  that  amount)  interest 
and  charges,  and  after  payment  of  the  same,  in  trust  to 
re-assign  the  premises.  The  value  of  the  cottage  did  not 
appear,  though  probably  from  the  circumstances  it  was 
under  £30.,  and  was  so  considered  to  be  by  Lord  Keni/on ; 
nor  did  it  appear  that  the  money  was  ever  paid  to  the 
parish  ;  but  the  parties  having  continued  in  possession,  it 
was  holden  that  on  the  death  of  the  first  husband,  the  pau- 
per who  had  married  the  widow  gained  a  settlement  by  resi- 
dence on  the  property  for  forty  davs.  There  too  it  was  con- 
tended, that  by  the  conveyance  to  the  trustee  the  whole  in- 
terest was  out  of  the  pauper's  wife,  and  that  it  was  a  sale  and 
not  a  mortgage  :  but  the  Court  held  that  the  conveyance  was 
no  more;  than  equivalent  to  a  mortgage.  And  the  marriage 
in  that  case  subsequent  to  the  purchase  was  as  much  an  act 
of  the  parties  as  the  conveyance  in  this  case.  But,  2dly,  at 
any  rate  no  other  person  than  the  trustee  to  whom  the  pro- 
perty was  conveyed  would  dispute  the  pauper's  ri'jht  of  pos- 
session in  this  case;  and  he  not  having  ejected  him,  it  was 
not  competent  to  the  pans!)  officers  to  procure  his  removal 
from  the  property,  in  which  his  v\ife  as  well  as  himself  had 
[  22!)  ]  ;ni  ,.quit;ii)le  reversionary  interest.  Upon  payment  of  the 
.t'10.  lie  was  entitled  to  reside  on  it  immediately  in  right  of 
hi*,  wile.  And  tiiis  is  not  like-  AYt  v.  Cat/ieriiigton  (c),  where 
the  inoi IM- no- or  of  a  house  after  having  been  ejected  by  the 
moi •!•_;". ee  wa>  permitted  to  inhabit  it  for  the  particular  pur- 
p  ise  of  overlook  incr  some  repairs :  for  here  the  possess  ion  has 
ulwav^  remained  wi'li  the  pauper. 

(n)  Kurr.  S.  C.  .506.  (!,)  Ante,  1  vol.288.    (V)  3    Term  Rip.  771. 

Burroiitih 
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But-rough  and  Harris,  contra,  This  was  not  a  mortgage; 
for  a  mortgage  is  a  pledge  of  the  estate  fora  sum  of  money, 
on  the  redemption  of  which  the  party  is  entitled  to  take  it 
again  :  but  here  the  pauper  was  not  entitled  to  do  any  thing- 
he  had  no  intermediate  interest  left  in  him;  which  is  the 
ground  on  which  a  settlement  is  gained  by  a  mortgagor  re- 
siding on  the  mortgaged  premises,  in  whom  there  is  an  inte- 
rest existing  and  co-temporaneous  with  the  residence  :  the 
pauper  had  assigned  the  whole  term  to  Dean  as  a  security  for 
the  £10.  advanced,  and  that  was  never  repaid.  He  was  no 
more  than  a  tenant  at  sufferance.  Neither  was  he  entitled  to 
reside  there  in  right  of  his  wife,  supposing  the  £10.  to  have 
been  paid  off;  for  the  husband  is  by  law  bound  to  provide 
a  suitable  residence  for  his  wife,  and  the  house  being  then  to 
be  holden  in  trust  for  her  separate  use,  the  trustee  would  have 
been  gnilty  of  a  breach  of  trust  to  have  given  it  up  to  the  hus- 
band unless  in  the  character  of  a  tenant  paying  rent  for  it. 
Hey  v.  Edington  W7as  put  on  the  footing  of  a  mortgage;  for 
on  payment  of  the  money  lent,  the  premises  were  to  be  re-as- 
signed to  the  party.  The  pauper's  continuing  in  possession 
here  was  a  fraud  upon  the  trust,  and  therefore  could  no  more 
give  him  a  settlement  than  the  fraudulent  possession  by  the 
mortgagor  whose  debts  exceeded  the  value  of  the  mortoao-ed 

~       O  O       O 

premises  in  It.  v.  St.  Michael's,  BatJi  (a}.  Then  again,  there  is 
no  instance  of  a  settlement  gained  by  the  act  of  the  original 

•'  o 

purchaser  of  an  estate  under  £30.  value.  In  order  to  acquire 
a  settlement  by  residence  on  such  a  property,  it  must  come  to 
the  party  through  whom  the  settlement  is  acquired  by  act  of 
law.  Supposing  any  equitable  interest  to  have  resulted  to  the 
pauper  from  the  conveyance  to  Dean,  that  was  his  own  act, 
and  therefore  could  not  confer  a  greater  right  upon  him  than  he 
had  before  ;  he  must  still  claim  from  the  deed,  which  is  his 
own  act:  but  it  is  otherwise  in  the  case  of  marriage,  where 
though  the  marriage  itself  be  the  act  of  the  party,  the  law  gives 
to  the  husband  a  consequential  interest  in  the  property  of  the 
wife.  Here  the  pauper  had  no  interest  left  in  the  premises, 
and  consequently  was  liable  to  be  removed  though  resident 
there ;  for  according  to  Lord  C.  J.  Ryder  in  K.v.  Marwood(b\ 
a  man  is  only  irremoveable  from  an  estate  so  long  as 
wrtij  continues  as  well  as  his  residence  on  it. 


1803. 

The  KING 

against 
The  Inhabi- 
tants of 
T.vu  RANT 
LAUXCES- 

TON. 


[  230  ] 


(a)  Dougl.  630.      Cald.  110.      (b)  Burr.  S.  C.  389. 
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The  KING 

aqninst 
The  Inhabi- 
tants of 
TAKKANT 
LA  CNCES- 

T0>'. 


[  231  ] 


Lord  ELLENBOROUCH  C.  J.    If  the  case  \vereres  Integra, 
I  should  have  done  no  more  than  apply  my  understanding 
to  the  plain  letter  of  the  statute   9  Geo,  1.  c.  7.  .«.  5. ;  which 
says,  that  "  no  person  shall  be  deemed  to  acquire  any  set- 
"  tlement  in  any  parish  for  or  hi/ virtue  oj  any  purchase  of  any 
"  estate  or  interest  in  such  parish,  whereof  the  consideration 
"for  such   purchase  doth  not  amount  to  the  sum  of  £30. 
"  bona  fide  paid,  for  any  longer  or  further  time  than  such 
"person   shall   inhabit  in  such  estate,"  Sec.;  that  is,   for 
so  Ions;  only    as  there  is  an  union    of   interest  and  occupa- 
tion in  the  thing.     We  must  however  take  care  not  to  con- 
travene any  of  the  authorities  which  have  put  a  construc- 
tion upon  these  words,  but  preserve  an  uniformity  of  decision. 
The  case  of  a  mortgagor  has  been  pressed  upon  us  :  but  was 
this  a  residence  of  the  pauper  as  mortgagor?  Surely  not. 
He  had  parted  with   the  absolute  interest  which  he  had  in 
the  premises.     For  even  when  the  £10.  is   paid  (which  non 
constat  is  ever  likely  to  be  done)  the  trustee  is  to  account 
for  the  rents  and  profits  to  the  w  ife  for  her  separate  use  dur- 
ing her  life  ;  and  I  think  there  is  much  weight  in  the  obser- 
vation which  was  made  against  any  claim  of  the  husband  to 
reside  upon  property  so  circumstanced  in  right  of  his  wife. 
In  the  first  instance  however,  and  during  the  time  of  his  re- 
sidence there,  the  trustee  was  entitled  to  the  rents  and  profits 
till  the  £10.  advanced  by  him  was  paid:  it  was   contingent 
whether  that  would  ever  be  done,  whether   the  wife  would 
ever  be  entitled  to  the  rents  and  profits,  and  if  she  become  so, 
it  was  also  contingent  whether  the  pauper  would  survive  her, 
so  as  to  have  any  claim  of  his  own.     I  should  therefore   be 
much  inclined  to  ask,  with  Lord  Mansfield  in  The  King  v.  .S7. 
MlchaeCs  Pxith  (a*),  "  what  interest  had  the  pauper  in  this  es- 
"  tate?    He  made  an  immediate  conveyance  to  trustees,  not 
"  a  mortgage  to  pay  off  debts,"  Sec.    Now  this  was  no  mort- 
gage, but  an  absolute  conveyance  for  the  discharge  of  a  debt; 
and  even  the  payment  of  the  £10.  would  not  entitle  the  pau- 
per to  redeem,  but  would  only   raise  the  wife's  trust  estate 
In  the  last-mentioned  case   Lord  Mansfield  observed,  that  it 
was  very  doubtful  uhelner  after  payment  of  the  debts  there 
would    be  any  >//;•/;///.«:  so   here    I  might   say,  there  was  no 
chance  of  a  surplus  of  estate   to  the  pauper  upon  which    he 
would huve  a  right  to  reside.     I'pon  the  whole,  this  was  at 


(a)   Dovyl.63l. 
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most  such  a  doubtful  contingent  interest  in  the  pauper,  that  1803. 
without  clashing  with  any  of  the  adjudged  cases  I  am  au- 

o                                    ••                                            «/           ~  riii          T'' 

thorized  to  say  that  no  settlement  was  gained  by  the  pauper's  1C  .  l?ro 

residence  on  this  property.  j}ie  iiinabi_ 

The  other  judges  declared  themselves  of  the  same  opinion.  tants  of 

Order  of  Sessions  quashed,  TAURANT 

LALXCES- 


TON. 


The  Case  of  JOHN  TAYLOR.  Saturday, 

Jan.  29th'. 
c/ OIIN  TAYTORwzs  yesterday  brought  into  court  in  ens-   One, who 

tody  of  the  keeper  of  Newgate,  by  virtue  of  a  writ  of  habeas  wa,s  comiTU't- 

•         j        „.!        i        •  i       f  .a,  ri.       i  •   T    ,1       ted  to  New- 

corpus  issued  on  the  plea  side  or  the  court,      lo  winch  the       t  K  , 

keeper  returned,  that  he  was  committed  to  his  custody  by  a  missioners 

warrant  under  the  hands  and  seals  of  three  commissioners  ot'bankrupt 
named  in  a  commission  of  bankrupt  issued  against  hiii  to  be      v  notan~ 

kept  without  bail  or  mainprize  until  he  should  to  their  satis-  t'  f "i**.^" 

faction  answer  certain  questions  stated  in  the  return.  to  certain 

Mauley  moved  on  behalf  of  the  bail  in  two  actions  depend-  questions, 

ing  in  this  court  against  the  prisoner,  that  he  might  be  sur-  nil'st,  tor  the 

rendered  in  those  actions  in  discharge  of  them,  that  he  might  Pu.rPose  ° 

be  committed  to  the   marshal  pro  forma,  and  then  re-com-  rendered  by 

mitted  to  Newgate.  his  bail  in  a 

But  The  Court,  on  the  suggestion  of  the  Master,  determined  °'vil  su'li  be 

that  Taw/or,  being  in  custody  on  criminal  process,  ought  tohave  i.  ul'h  \  UP 
j  &  j  i  &  by  a  habeas 

beenbroughtupbyahaoeas  corpus  issued  on  the  Crown  side   corpus  issu- 
of  the  court.  And  therefore  he  was  for  the  present  taken  back   ccl  on  the 
to  Ncivvate,  and  a  rule  entered  on  the  Crown  side  that  a  writ  of  Crown  side 
habeas  corpus  adsubjiciendum  should  issue  to  bring  him  up   ?  O'^T111  ' 
again.    He  was  accordingly  brought  up  again  on  this  day  by  on  wnich 
virtue  of  such  a  writ  of  habeas  corpus ;  and  on  Mun/ei/'s  mo-   side  also 
tiona  rule  was  taken  on  the  Crown  side  for  his  surrender  in   must  be 

the  actions,  his  commitment  to  the  marshal,  and  his  being    \en         . 

'   subsequent 
taken  out  or  the  marshal  s  custody  and  re-committed  to  Aew-  ruie  for  nis 

gate,  charged  with  the  several  matters  against  him.  surrender  in 

tlie  action, 
his  commit- 
ment pro 
forma  to  the 
marshal, 
and  his  re-commitment  to  Newgate  charged  with  the  several  matters 
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PM.  1st.  BEATSOX  against  SCHAXK  and  Others 

Where  a          rri 

charter-par-     -I  HE  plaintiff  declared  in  covenant  against  the  defendants 

ty  of  af-          upon  a  charter-party  of  affreightment,    made  the    6th    of 

freightment     A      •/   1799,  between  the  plaintiff  on  behalf  of  himself  and 

provided 

tint  in  case     a'^  tne   other   part    o\vners  ot    a  certain  vessel  called  the 

or'  the  "  iv-    Axin,  of  NKi  tons,  then  in  the  river  Thames,  of  the  one  part, 
•'•  .Miii, IT v      amj  tlu-  defendants  by  the  description    of   the   Commissi- 

"  of  the  ship  oners  f)f    tlie  Transport  OtHce,  on  behalf   of  his  Majesty, 

to  r  Tcccutc  ... 

"  or  proceed  on  tae  otner  Part  '•<  whereby  the  plaintiff  let  to  hire  and  freight 

"  on  the  the  said  ship  to  the  commissioners,  the  defendants,  to   re- 

"  service,"  ceive  on  board  at  such  ports  as  should  be  directed  all  such 

certain  per-     soi(ijers    horses,  women,   servants,  arms,   ammunition,  pro- 
sons  sin  mid  , 
beui  lil»<  rtv    vision>  stores,  or  whatever  else  should  be  ordered  to  be  put 

to  nmke  on  board  her,  and  proceed  therewith  to  such  ports  as  should 
such  abate-  lje  required,  and  after  having  landed  the  said  soldiers,  horses. 
m?nt  out  am|  s1()reS;  to  receive  on  board  such  others,  with  their  ba'^- 
otthe  freight  ,  ,  ,  ,  ,  ,  , 
as  thev  IT1'-'^.  Sc(<-  us  should  be  put  on  board  her,  and  proceed  there- 
should  think  with  as  should  be  directed.  The  said  ship  to  continue  in 
reasonable;  pay  for  twelve  months  certain,  and  afterwards  till  discharg- 

heW  that  an    e(ffrom  bis  Majesty's  service.     The  defendants  did  therein 
inability  of     .  .         .  .  ,     ,  .  * '    .         ,  .  ,     . 

the  shin  to        nire    "le    s;"      s     1'  Sai      "me  an"  service    accord- 

proceed  to      ingly.     And  the  plaintiff  thereby  covenanted  that  the  ship 
[  2-'H  ]   was  strong,  &c.  and  substantial,  and  coppered,  and  should 

sea  for  want   s;|jj  folthwith  to   or  near  Dc.btf\»-<l  (wind  and  weather  per- 

oi  men  to  .     .  .  ,         ,  •  ,  *  ,        -  ,  ., 

n -n-'"- •  te  he     nutting),  equipped  and  provided  with  masts,  sails,  &c.  and 

wa.s  within       proper  boats,  &.c.  necessary  for  such  a  voyage,  and  \vith  fur- 
thc  pro\iso,    niture  and  all  other  materials  and  things  necessary  for  such  a 

although  ship  for  her  intended  voyage,  ix.c.  together  with  various  enu- 
sueh  w  inf  i  i  11 

merated  articles  agreeable  to  a  model  at  the  transport  office, 
Ol  men  pro- 
ceeded ,'Voin  Defrt/'wd-   And  the  ship  was  to  be  annmcd  in  proportion  to  five 
tin   r;t\'tjjes  men  mill  a  hoi/  to  KM)  lonx,  lit  and  capable  to  manage  and  sail 
of  the  .small-  jltr)  .,,„)  ^nu\(\  |,;ive  'JO  carriage  gun's  mounted,  &c.  and  with 
]><>  •:  aniorn'  st.  ,     i      .  •  ,  •  i  •  -,  , 
i]     f   •   .  ".  powder  and  shot  in  proportion ;  as  also  with  good  victuals 

crew,  the  sutii'  K  nt  for  the  men  during  the  service;  anil  the  ir/to/e  iinrn- 
death  of  IHT  of  men  la  In'  coHxliinlli/ on  board  QL\W\  a  regular  book  kept  of 
s'"'"''  a"d  their  entiies  and  discharges,  .Xc.  And  that  the.  master  should 
receive  o;i  board  the  ship  Irom  time  to  time  such  a  number  of 
others  from  soldiers,  and  other  persons,  horses,  provisions,  provender,  na- 

f'eiir  of    ||,|. 

<li>I<  ni|>rT, 

and  an  impossibility  of  procuring  otliurs  on  the  spot  in  their  room. 

val 
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val  and  victualling  stores,  recruits,  or  whatever  else  there         1803 

o 

should  be  occasion  for  the  King's  service,  as  should  be  direct-         ~ 

ed,  and  as  he  could  reasonably  carrv,  and  should  therewith 

.     .  i       re  against 

proceed  to  such  place, 8tc.  as  the  commissioners  or  the  officer      SCIIANK 

in  chiefwhose  command  he  shall  be  under  should  order,  land-  and  Others. 
in»;  and  delivering  the  same  accordingly,  and  so  from  time 
to  time  during  her  continuance  in  the  said  service;  in  per- 
formance of  which  the  master  and  his  men  with  his  boats 
should  be  aiding  and  assisting.  And  that  the  said  master 
should  sign  receipts,  bills  of  lading,  or  other  proper  indents 
for  what  he  should  receive  on  board,  (men  and  horses  ex- 
cepted),  and  be  accountable  for  the  same  :  who  likewise  was 
thereby  obliged  to  keep  a  true  log-book  of  the  wind  and 
weather,  ivc.  and  at  the  end  of  the  service  deliver  the  same 
into  the  transport  office  upon  oath  if  required,  together  with 
all  orders  and  instructions  thathe  should  receive.  And  inoon  [~  235  1* 
the  arrival  of  the  ship  at  any  place  should  send  immediate 
notice  thereof  to  the  said  commissioners.  In  consideration  of 
which  covenants  the  commissioners  covenanted  for  and  on  be- 
half of  his  Majesty,  that  the  plaintiff  should  be  paid  for  the 
hire  and  freight  of  the  ship  the  sum  of  £9,700.  for  the  twelve 
calendar  months  ;  provided  she  should  not  be  lost  or  capture.'/ 
within  that  time.  But  in  case  of  such  event,  the  freight  to  be 
paid  should  be  for  no  more  than  the  time  she  might  actually 
be  employed  according  to  the  rate  of  the  said  £9700.  for  twelve 
calendar  months:  and  should  the  ship  be  continued  in  his 
Majesty's  service  longer  than  the  said  twelve  calendar  months, 
then  the  owners  were  to  be  paid  the  same  rate  of  hire  per 
month  as  other  coppered  ships  (then  at  15s. per  ton)  might 
have,  and  what  others  might  be  engaged  at,  with  the  usual 
interest  on  Transport  Office  bills  added  thereto ;  which  freight 
or  pay  should  commence  on  producing  a  certificate  from  the 
proper  inspecting  officer  belonging  to  the  Transport  Office 
of  the  ship's  being  completed,  fitted,  victualled,  manned,  and 
provided  with  proper  necessaries  and  stores  for  the  ship  and 
company,  ready  and  fit  to  sail  when  required,  and  the  same 
should  also  cease  and  determine  at  the  time  of  the  discharge, 
on  the  conditions  before  mentioned.  And  the  plaintiffshould, 
on  signing  and  sealing  thereof,  receive  a  bill  of  imprest  as 
jmrt  payment  for  one-third  of  the  said  £9, 700.  upon  account, 
after  being  certified  as  aforesaid  as  ready  to  proceed,  ike.  ; 

N  4  and 
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1803.  and  after  the  ship  should  have  been  in  the  service  sixraonths 
he  should  have  a  bill  of  imprest  for  one  third  more,  and  the 
remaining  one  third  of  the  said  £9,700.  as  soon  after  the  ex- 

O 

piration  of  the  said  twelve  months  as  £'2000.  should  be  due 
on  account  for  the  *  monthly  hire;  provided  a  certificate 
[  236  ]*  should  be  produced  to  the  commissioners  under  the  hand  of 
an  agent  of  transports  or  commanding  officer  of  his  Majesty's 
ships  at  the  place  where  the  said  ships  might  be  of  her  con- 
tinuing in  the  service,  and  two  months'  hire  at  the  expira- 
tion of  every  four  months  after,  as  was  the  usual  practice  with 
regular  transports,  &.c.andthe  remainder  on  passing  accounts 
in  the  established  manner  after  being  discharged.  The  plain- 
tiff then  proceeded  to  aver  performance  of  the  several  mat- 
ters covenanted  by  him  to  be  performed,  (amongst  others) 
that  the  u-ho/e  number  of  men  -were  constantly  on  board  I  lie  ship: 
and  in  fact  that  the  ship  was  continued  in  his  Majesty's  ser- 
vice under  the  said  hiring  longer  than  the  said  twelve  calendar 
month*,  namely,  for  twenty-two  months,  and  that  other  cop- 
pered ships  at  the  time  were  at  Ids  per  tonper  month  during 
those  twelve  months,  and  afterwards  for  ten  months  at  the 
rate  of£l.  IQs.  per  ton  per  month.  That  the  plaintiff' after- 
wards produced  to  the  defendants  the  certificate  required  of 
the  ship  being  properly  provided,  &c.  and  all  other  custo- 
mary certificates, ;  &c.  whereupon  there  became  due  from  the 
defendants  for  the  hire  and  freight  of  the  ship  divers  sums,  Sec.; 
and  altliouu.li  the  defendants  had  paid  the  sum  of  £9,700.  yet 
they  had  not  paid  the  sum  of  c£13,000.  according  to  the  form 
and  effect  of  the  charter-party. 

Pleas.  To  this  the  defendants  pleaded,   1.  the  general  issue;  on 

which  issue  was  joined.  2d.  As  to  £2418.  part  of  the  £13,000. 
supposed  to  be  due,  that  by  the  charter-party  it  was  provided 
that  "  upon  the  loss  of  time,  breach  of  orders,  or  neglect  of 
duty  by  the  said  master,  or  front  the  ship's  inability  to  execute 
or  proceed  on  the,  service  on  which  she  might  be  employed,  be- 
intr  made  impear,  the  said  commissioners  should  have  free 

r      nr)J      I          . 

•I  liberty  and  be  permitted  to  mulct,  or  tiia1;e  such  abatement  out 
of  the  freight  and  pay  of  the  said  ship  as  should  be  by  them 
adjudged  lit  and  re;ison;iblc."  And  then  they  aver,  that 
the  .ship  while  she  continued  in  the  service,  vi/.  for  182 
days,  bi/  mid  from  ilic.  xn/d  tliip's  inability  to  execute  and 
proceed  on  the  service  on  winch  she  was  employed  as  afore- 
said, was  detained  and  laid  up  at  Quebec  in  Ao;Y/i 

America  t 
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America,  and  did  not  proceed  on  the  said  service.     Where- 
upon afterwards,  viz.  on  the  15th  of  April  1801,  upon  the 
same  being  made  appear,  the  said  commissioners    did  mulct 
and  make  an  abatement  out  of  the  freight  and  pay  of  the  ship 
of  the  said  £2418.  the    same   being  by   the   said  commis- 
sioners adjudged  fit  and  reasonable  in  that  behalf,  according 
to  the  form  and  effect  of  the  charter-party.  3dly,   The  de- 
fendants relying  further  upon  the  above-mentioned  proviso, 
plead  that  on  the  14th  of  November  1799  the  ship  being  then 
at  Quebec  in  North  America,  was  duly  ordered  to  proceed  and 
sail  with  divers  soldiers,  &c.  on  board  for  the  King's  service 
from  Quebec  to  Halifax  in  A  ova  Scotia;  yet  the  ship  did  not 
proceed  and  sail  according   to  such  order,  but  on  the  contrary 
remained  at  Quebec  182  days  in  breach  of  such  order.  Where- 
upon afterwards,  on  the  loth  of  April  1801,  upon  the   same 
being  made  appear  to  the  commissioners,  they  mulcted  and 
made  abatement,  fyc.  (as  before).     The  4th  plea  was  to  the 
same  effect,  only  stating  the  cause  of  the  mulct  and  abate- 
ment made  by  the   commissioners  under  the  proviso  to  be, 
for  that  by  the  loss  of  time,  and  neglect  of  duty  bij  the  master  in 
not  procuring  and  having  the  necessary  complement  of  men  to 
navigate  the  ship,  she  ivas  detained  at  Quebec  for  182  days,  with- 
o  ut  executing  or  proceeding  on   the  service  on  which  she 
was  employed. 

The  plaintiff  by  his  replication  took  issue  on  the  second 
plea  as  to  the  ship's  inability  to  proceed  :  as  to  the  third  he 
pleaded,  that  the  master  of  the  ship  did  proceed  and  sail 
with  her  from  Quebec,  according  to  the  order  and  requisition 
in  that  plea  mentioned  ;  and  as  to  the  fourth,  that  the  ship 
was  not  by  the  loss  of  time  and  neglect  of  duty  of  the  mas- 
ter detained  at  Quebec  in  manner  and  form,  &c. :  on  which 
issues  were  joined. 

At  the  trial  before  Lord  Kenyon  C.  J.  at  Guildhall  a  spe- 
cial verdict  was  found,  statino-  in  substance,  as  to  the  first 

~ 

issue,  that  the  defendants  had  paid  to  the  plaintiff  all  the 
money  due  for  the  freight  and  hire  of  the  ship  Asia,  accord- 
ing to  the  form  and  effect  of  the  charter-party,  except 
£2,418.  after  mentioned.  And  as  to  the  other  issues,  that 
the  ship  Asia  was  in  May  1799,  taken  into  and  employed 
in  the  service  within  mentioned,  and  continued  therein  un- 
til the  J  2th  of  March  1801.  That  on  the  24th  of  August  1799 
the  ship,  pursuant  to  the  order  of  the  defendants,  sailed 
from  Cork  in  Ireland  with  her  full  complement  of  men,  and 

about 
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about  700  soldiers,  women  and  children  on   board,  strong1, 
&.c.  and   well  equipped,  furnished,  and  provided  in  all  res- 
pects, and  arrived  at  Quebec  in  ^north  America  on  or   about 
the  20th  of  Ocloher  1799.     That  immediately  after  the  ship's 
arrival   at    Quebec,  orders  were  given  to  the  master  of  her 
from  Lieutenant-General    Hunter,  the  commander  in   chief 
of  the  forces  at   Quebec,    being  the  officer  in   chief  whose 
command  the  said  master  was  under,  to  disembark  the  troops 
as    soon   as   possible,  and   to    get  the  ship  ready   for  sea, 
and  to  report  when  she  was  ready-      That  the  ship  was   re- 
ported  by   the    master  to  be  ready   to   receive    troops   on 
the    1st  of  November  and   not  before,    and  to  be  ready  fur 
sea  on  the  3d  of  \uvetnber.      That  on  the   1st  and  '2d    of 
November  then  next   following   upwards   of  1100  soldiers, 
women  and  children,  were  sent  on  board  the  ship;  and  the 
master  was  ordered  by  the  said  lieutenant-general,   beinu* 
such  officer  as  aforesaid,  to  proceed  therewith  to  JJa/ifai  as 
soon  as   possible.     That  durino-  the  first-mentioned  voyage 
from  CorA'to  Quebec,  in  consequence  of  the  small-pox  being 
introduced  into  the  said  ship  by  a  child  infected  therewith, 
the  said  disorder  and  other  distempers  greatly  prevailed  on 
board  the  ship  ;  the  third  mate  and  one  seaman  died  during 
the  said  voyage;   and  after  the   ship's  arrival  at  Quebec  the 
crew  were  further  reduced  by  the  sickness  of  the  major  part 
thereof,  of  whom  twelve  were   obliged  to  be  sent  ashore  to 
sick  quarters.       That  the   crew  \vas    further  reduced  by  the 
desertion  of  six  men    on  the  '21st  of  October  1799,  which 
desertion  was  occasioned  by  the  fear  of  the  disorder  on  board 
the  ship  :   and  by  such  desertion  the  said  six  men  forfeited 
their  clothes  and  the  wages  then  due  to  them.  That  the  mas- 
ter of  the  ship  used    every    possible    exertion  to  supply  the 
deficiency  of  hands   and  to  proceed  to  sea;  but  the  ship  did 
not  proceed  according  to  the   said  orders,  being  unable    to 
procure  a  sufficient  number  of  proper  hands  to  navigate  her; 
for  which  reason    it    was  wholly   impracticable  to   proceed 
on  the  voyage  from  Quebec  to  llalifai :  wherefore  the  troops 
and    other    persons  sent  on    board  as    last  mentioned   were 
disembarked  on   the  loth  of  \nrcniher   17^)9;  and    the   ship 
uas   laid    up   on    shore    till   the     Ifith   of  Mm/   in  the    year 
1800.       Whereupon,    on    the    loth    of    Aj/ri/    ISO],    upon 
the    same    being    made    appear,     the    said     commissioners 
did    mulct    aud    make    an    abatement    out   of  the    freight 
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and  pay  of  the  ship  of  the  sum  of  £2,418.  the  same  being         1803. 
then  by  the  said  commissioners  adjudged  fit  and  reasonable         — 

in  that  behalf:  whereof  the  plaintiff  had  notice.     But  whe-         I--ATON 

against 
ther,  &c.  SCIIANK 

*  Cassilis  for  the  plaintiff.  The  doubt  arises  on  that  clause   and  Others. 
in  the  charter-party  stated  in  the  plea,  which  provides  that     *  [  240  ] 
"  upon  loss  of  time,  breach  of  orders  or  neglect  of  duty  of  the 
"  master,  or  from  the  ship's  inability  to  execute  or  proceed  on  the 
"  service  being'  made  appear  to  the  commissioners,  they  shall 
"  be  at  liberty  to  mulct  or  make  such  abatement   out  of  the 
'•'  freight  as  they  shall  adjudge  fit  and  reasonable."  And  the 
question    will   be,    Whether  the   commissioners   must  not 
shew  a  o-ood  le«;al  cause  to  warrant  the  exercise  of  the  dis- 

o  o 

cretion  vested  in  them  of  mulcting  or  making  an  abate- 
ment in  the  freight.  The  charter-party,  being  a  commercial 
instrument,  mustbe  construed  liberally, and  according  to  the 
true  spirit  as  well  as  letter  of  it.  Four  instances  are  stated 
in  which  the  power  of  mulcting  in  discretion  is  to  be  ex- 
ercised ;  1.  upon  loss  of  time,  2.  upon  breach  of  orders  ;  3. 
from  neglect  of  duty  ;  4.  from  the  ship's  inability  to  proceed 
on  the  service.  But  nothing  is  stated  in  the  special  verdict 
which  will  warrant  the  mulct  upon  either  of  those  grounds. 
1st.  "  Loss  of  time"  must  mean  wilful  or  negligent  loss  of 
time,  which  is  not  found  by  the  verdict.  It  cannot  be  con- 
strued to  mean  loss  of  time  from  wind  or  weather  or  other 
accident  beyond  the  control  of  the  master  and  crew.  2dly, 
"  Breach  of  order:-;,"  must  be  understood  to  mean  breach  of 
legal  and  practicable  orders.  For  a  breach  of  an  order  to 
throw  a  person  overboard  would  not  subject  the  party  to  be 
mulcted.  So,  3dly,  "  Neglect  of  duty"  of  the  master  must 
mean  some  positive  and  wilful  omission  to  do  what  he  was 
bound  to  do  and  had  the  power  of  performing.  4thly,  and 
lastly,  "  The  ship's  inability  to  execute  or  proceed  onthe  service" 
cannot  mean  inability  in  the  abstract  from  whatever  cause  it 
mio-ht  arise,  but  must  in  reason  be  confined  to  an  intrinsic  ina- 

CJ 

bility  of  the  ship  itself  to  perform  the  stipulated  voyage  and  r  241  "j 
service,  as  from  not  being  sea-worthy,  want  of  necessary  ap- 
parel, and  the  like.  Nothing  of  this  sort  is  found  by  the 
jury:  but  the  substance  of  the  special  verdict  is  thut  the 
ship  sailed  from  Cork  on  the  voyage  fully  provided  in  all 
respects,  and  arrived  at  Quebec,  her  first  destined  port ;  but 
that  during  the  voyage  the  small-pox,  which  had  been  intro- 
duced onboard  without  any  default  of  the  master,  made  such 
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1803.        ravages  amongst  the  srew,  that  the  further  prosecution  of 
_  ~  the  service  for  a  certain  time  became  physically  impossible, 

aqainst  ^or  wan^  of  a  sufficient  number  of  sailors  to  navigate  her. 
SCHAKK  The  cause,  therefore,  of  the  non-performance  of  the  order  to 
and  Others,  proceed  arose  either  from  the  act  of  the  defendants  or  those 
acting  under  their  directions,  in  sending  persons  on  board 
who  were  infected  with  the  disorder,  or  at  least  from  the  act 
of  God :  and  in  either  case  the  plaintiff  would  be  excused 
from  the  performance  of  the  condition,  as  is  said  in  Co, 
Lift.  206.  a.  There  was  no  default  in  the  master :  he  was 
bound  to  take  on  board  such  persons  as  were  ordered  to 
embark  :  and  when  he  was  afterwards  directed  to  proceed  to 
Halifax  it  is  found  that  he  used  every  possible  exertion  to  sup- 
ply the  deficiency  of  hands  occasioned  by  sickness  and  deser- 
tion, and  to  proceed  to  sea,  but  that  for  want  of  a  sufficient 
crew  it  was  wholly  impracticable  for  him  to  comply  with  the 
order.  Nothing  appears  in  the  charter-party  to  shew  that  the 
plaintiff  was  meant  to  be  an  insurer  as  well  as  freighter  for 
the  voyage.  In  ILotliaui  v.  The  East  India  Company  (ft),  it 
was  considered  that  a  freighter  was  not  an  insurer;  and 
that  a  stipulation  on  the  part  of  ship-owners  to  be  liable 
[  242  ]  only  for  ship  damage  did  not  include  damage  by  the  act  of 
God,  as  by  storms,  but  such  only  as  was  incurred  by  their 
own  or  their  servants'  default,  as  from  defects  in  the  ship  or 
improper  stowage.  He  also  mentioned  a  case  of  the  execu- 
tors of  Wilkinson  against  the  commissioners  of  the  navy  (/>)» 

where 

(«)  Doug  I.  271. 

(6)  The  first  trial  ^vas  before  Lord  Mansfield  nt  the  sittings  af- 
ter Hilary  term  1785,  at  Guildhall,  when  a  verdict  was  found  for 
the  plaintiff,  against  the  directions  of  his  lordship.  A  new  trial 
was  granted  in  Easter  term,  25G'eo.  3.  and  a  rcpleader  also  awarded. 
The  case  referred  to  at  the  bar  was  upon  the  second  trial.  By  a 
note  which  I  took  of  the  first  trial,  it  appears  that  the  first  count  of 
the  declaration  stated  in  substance  that  the  plaintiff's  testator,  be- 
ing the  owner  of  a  ship,  chartered  her  to  the  commissioners  of  the 
navyas  a  transport  to  carry  provisions  toAmcrica;  that  she  was  or- 
dered to  proceed  tollalifux ;  and  that  the  vessel  accordingly  proceed- 
ed in  her  way  thither  ;  but  that  owing  to  bad  weather  the  eaptain,af- 
ter  making  several  fruitless  attempts  to  reach  Halifax,  was  obliged 
in  order  to  preserve  the  ship  and  crew  to  bear  away  to  Barbadoes ; 
that  the  commissioners  of  the  navy,  according  to  the  stipulations 
•f  the  charter-party,  exercised  their  authority  as  arbitrators,  and 

unjustly 
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where  upon  a  similar  question  respecting  the  right  of  the        1803. 
commissioners  to  mulct  the  owner  on  account  of  the  vessel 

i          TIT-          r     7-         •  i       p  DEATSON 

having  borne  away  to  the    west  Indies  instead  ot  going  to       against 
Halifax  according  to  orders,  it  being  proved  at  last  to  the      Sen  AUK 
satisfaction  of  Lord  Mansfield,   assisted  by  the  advice  of  and  Others. 
Admiral  Campbell,  that  the  captain  was   constrained  to  do 
so   by   stress   of  weather   for  the   safety   of   the  ship  and 
crew,  the  plaintiff  recovered  a  verdict  under  his  lordship's 
directions. 

LAWRENCE  J.  observed,  that  the  question  here  was  not 
whether  the  commissioners  might  mulct  the  plaintiff  as  for 
wilful  breach  of  orders  or  neglect  of  duty  ;  but  whether  it 
were  not  competent  to  the  parties  to  agree,  that  if  by  any 
means  that  which  the  plaintiff  undertook  to  perform  were 
not  done,  though  nobody  were  to  blame,  yet  there  should  be  an 


unjustly  and  without  good  reason  mulcted  him  the  sum  of  £700.  (the 
whole  freight)  for  not  having  performed  his  voyage;  for  which  sum 
the  action  was  brought.       There  were  several  other  counts  to  the 
same  purpose.    The  defendants  pleaded  the  general  issue,  and  also 
pleaded  specially  all  the  orders  and  the  breach  of  them,  and  that 
there  was  a  proviso  in  the  charter-party  that  if  it  shuold  be  made 
appear  to  the  commissioners,  that  there  had  been  any  neglect  of 
duty  or  breach  of  orders  in  the  captain  of  the  vessel,  the  commis- 
sioners should  have    power  to  mulct  him  in  so  much  money  as 
they  should  think  proper,  &c. ;  that  it  had  been  so  made  appear 
to  them,  aaid  they  had  exercised   their  power  accordingly  to  the 
amount  stated.    To  this  latter  the  plaintiffs  replied,  that  it  was  not 
so  made  appear  to  the  commissioners,  on  which  issue  was  joined. 
Lord  Mansfield  thought  that  this  replication  might  have  been  de- 
murred to;  and  he  instructed  the  jury  that  they  must  convict  the 
commissioners  of  corrupt  behaviour   if  by  their  verdict  they  said 
that  it  did  not  appear  to  them  that   the  captain  had  been  guilty  of 
neglect  of  duty  or  breach  of  orders;  that  it  was  a  different  thing 
what  appeared  to  them,  the  jury,  from  what  appeared  to  the  com- 
missioners ;  the  jury    might  have   different  evidence   laid   before 
them:  and  even  the  same  facts   might  make  different  impressions 
on  different  men's  judgments.     He  also  observed  upon  the  merits 
of  the  case,  that  the  brethren  of  the  Trinity  House,  who  assisted 
him,  were  of  opinion  that  the  captain  was  not  compelled  to  go  to 
the  West  Indies,  and  if  the  jury  were  of  that  opinion  they  would 
find  for  the  defendant.     The  jury,  however,  found   a  general  ver- 
dict for  the  plaintiffs. 

abatement 
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1803.         abatement  of  the  freight  to  be  settled  in  the  discretion  of  the 

commissioners?  in  other  words,  that  the  loss  should  be  borne 
BEATSOX      ,      ,      , 

-     .       by  both  parties. 

against          J 

SCH.AMV  GROSE  J.     It  was  considered  that  losses  might  arise  from 

and  Others,    direct  breach  of  duty,  or  negligence  of  the  captain,  or  from 

accident  or  necessity,  or  from  mixed  causes  ;   of  all  which 

the  commissioners,  who  have  no  personal  interest  at  stake, 

might  be  considered  competent  and  fair  judges. 

\Vood  for  the  defendants,  The  meaning  of  the  proviso  is, 
that  in  certain  stipulated  cases  where  the  public  service  was 
f  244  1  not  performed,  though  in  some  instances  without  the  default 
of  the  master  or  vessel,  the  commissioners  should  have  power 
to  mulct,  or  make  an  abatement  in  the  freight.  The  very  use 
of  these  two  terms  shews  that  the  parties  looked  as  well  to 
losses  without,  as  by  the  delinquency  of  those  concerned.  The 
power  was  to  be  exercised  in  case  of  I  lie.  N/////.S  tiuibUihi  to 
execute  or  proceed  on  tJie  service ;  and  the  fact  found  is,  that 
she  was  not  able  to  proceed  on  her  voyage  for  want  of  a  suf- 
ficient crew  to  navigate  her.  It  was  the  plaintiffs  duty,  and 
he  covenanted  to  have  a  full  complement  of  men  always  on 
board.  And  the  desertion  of  the  men  can  be  no  excuse  for 
the  non-performance  of  an  express  covenant  to  provide  them  ; 
nor  even  the  act  of  God ;  for  in  case  of  death,  sickness  or  the 
like,  the  plaintiff  was  bound  to  provide  others,  \\henhe  en- 
tered into  the  contract  he  knew  that  contingencies  of  this  sort 
were  likelv  to  happen;  and  he  might  either  have  guarded 
against  the  event  by  a  supernumerary  complement  of  men, or 
by  offering  additional  wages  on  the  spot.  Where  the  law  im- 
poses an  obligation,  the  act  of  God  intervening  to  prevent  the 
performance  will  indeed  excuse  the  party;  but  not  where  he 
contancts  to  do  an  act.  A/I.  27.  Tartar's  case,  4  l,eo».'3\. 
1  Roll.  Abr.  450.  Condition,  pi.  8.  The  case  of  the  carrier 
is  an  exception  ;  but  even  he  is  liable  for  loss  happening  by  an 
armed  force  which  he  cannot  resist;  though  no  blame  be  im- 
putable  to  him.  There  is  no  pretence  to  say  that  the  disabi- 
lity which  ensued  is  to  be  attributed  to  the  act  of  the  defend- 
ants in  sending  any  person  with  the  small  pox  on  board  the 
ship  :  it  was  unknown  to  them,  and  no  objection  was  made  at 
the  time.  No  question  can  arise  on  the  reasonableness  of  the 
abatement,  which  was  only  of  half  the  freight  during  the  time 
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the  ship  was  laid  up,  when  there  was  no  wear  and  tear,  nor 
wages  of  seamen  running;. 

*  Cassilis  in  reply  observed,  that  an  abatement  in  the  freight 
operated  to  all  intents  and  purposes  as  a  mulct,  and  was 
used  synonimously  :  in  either  case  it  was  subtracting  from 
the  sum  which  the  plaintiff  would  otherwise  be  entitled  to 
receive.  That  the  desertion,  if  it  could  be  so  called  which 
arose  from  a  justifiable  motive  to  avoid  pestilence  and  death, 
was  attributable  solely  to  the  disease  which  prevailed,  which 
at  any  rate  was  the  act  of  God  ;  and  the  distinction  taken  in 
Co.  Litt.  206.  a.  is  that  if  the  condition  be  impossible  at  the 
time  of  making  it  the  obligation  is  single;  but  if  it  is  pos- 
sible at  the  time,  and  before  it  can  be  performed  it  become 
impossible  by  the  act  of  God  or  of  the  law,  there  the  obli- 
gation is  saved.  JSow  here  the  impossibility  of  performing 
the  service  from  the  cause  stated  is  expressly  found  ;  for  it  is 
stated  that  the  master  used  every  possible  exertion  to  supply 
the  deficiency  of  hands  and  proceed  to  sea,  but  that  he  could 
not  procure  them. 

Lord  ELLEN  BO  ROUGH  C.  J.  having  been  concerned  in  the 
cause  gave  no  opinion. 

GROSE  J.  The  question  meant  to  be  raised  by  the  special 
verdict  is,  Whether  under  the  circumstances  of  the  case  it 
were  in  the  power  of  the  commissioners  within  the  meaning 
of  the  charter-party  "to  mulct  or  make  &ii  abatement  out  of 
"  the  freight  of  the  ship,"  in  consequence  of  her  inability 
to  execute  the  service  and  proceed  on  her  voyage  accord- 
ing to  orders  '  In  considering  what  is  the  true  construction 
of  the  charter-party  in  this  respect  it  is  necessary  to  look 
to  the  several  provisions  and  stipulations  of  the  parties  in 
this  contract ;  and  then  see  how  those  words  apply  to  them. 
By  this  charter-party  the  defendants  engaged  the  plaintiff's 
vessel  in  the  transport  service  of  the  Crown,  and  the  plain- 
tiff engaged  to  receive  all  such  soldiers,  &c.  as  should  be 
ordered  on  board,  and  proceed  witli  them  to  the  places 
of  their  destination,  and  there  land  them,  and  so  to  re- 
ceive others  again  and  proceed  in  like  manner,  till  dis- 
charged from  the  king's  service.  The  vessel  was  to  be 
equipped  in  a  certain  manner  necessary  for  such  a  voy- 
age, and  manned  in  a  certain  proportion  to  the  tonnage, 
and  it  was  particularly  stipulated  that  during  the  service 
the  whole  number  of  men,  that  is  of  the  crew,  ivere  to  be 
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constantly  on  board:  and  in  order  to  insure  attention  to  the 
performance  of  this,  a  regular  book  was  to  be  kept  of  the 
entries  and  discharges  of  the  seamen.  For  this  a  certain 
freight  \vas  to  be  paid  for  twelve  months,  provided  the  ship 
should  not  be  lost  or  captured  within  that  period,  in  either 
of  which  events  a  proportionable  sum  only  was  to  be  paid 
for  the  time  she  was  employed  :  and  if  she  were  continued 
in  the  sen  ice  beyond  the  period  mentioned,  freight  was 
to  be  paid  according  to  the  rate  of  other  coppered  ships, 
&.c.  Then  comes  the  proviso  in  question,  that  "  upon 
"  loss  of  time,  breach  of  orders,  or  neglect  of  duty  by  the 
"  master,  or  from,  t/ie  ship'*  inahililij  to  e.ieculc  or  proceed  on. 
"  the,  service  (not  specifying  from  what  such  inability  might 
"  or  might  not  proceed),  the  commissioners  should  have 
'•  liberty  to  mulct  on  make  such  abatement  out  of  the  freight 
"  as  by  them  should  be  adjudged  fit  and  reasonable."  Ac- 
cording to  this  an  abatement  might  be  made  for  "  loss  of 
"  time,"  which  might  or  might  not  be  occasioned  by  the 
fault  of  the  master;  for"  breach  of  orders,  "  which  must  be 
by  his  default :  for  "  neglect  of  duty,"  which  must  also  be 

»/  m,       ' 

attributable  to  default ;  or  for  "  inability  of  the  ship/'  which 
might  arise  from  different  causes,  from  wilful  misconduct, 
or  neglect,  from  necessity,  or  from  mixed  causes.  The 
terms  used  in  this  la:st  clause  are  certainly  large  enuogh  to 
include  causes  which  might  or  might  not  happen  from  de- 
fault:  and  in  all  these  cases  the  commissioners  were  to 
form  their  judgment,  and  might  mulct  or  make  abatement 
as  they  should  judge  fit  and  reasonable  under  the  circum- 
stances; they  being  constituted  arbitrators  and  judges  as 
between  the  ship-owner  and  the  public.  Upon  looking  ac- 
curately into  the  charter-party  this  is  not  the  only  in- 
stance to  be  found  where  the  plaintiff  by  the  very  terms 
of  his  agreement  was  liable  to  sutler  from  the  art  of  God; 
for  he  expressly  covenants  that  the  whole  number  of  the 
crew  shall  be  constantly  on  board.  He  took  upon  himself 
therefore  to  keep  up  a  certain  number  of  men  at  all  events, 
and  v, as  therefore  bound  to  provide  against  the  contin- 
gency of  any  of  them  dying,  as  by  taking  an  extra  number 
of  hands  onboard.  It  v\as  no  improbable  event  that  dis- 
ease might  take  oil'  some  in  the  course  of  a  long  voyage; 
but  if  the  owner  will  enter  into  such  a  covenant  he 
must  provide  accordingly.  Entries  were  to  be  made  of  the 

number 
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number  of  men  on  board  for  the  very  purpose  of  enabling         1803. 
the  commissioners  to   see  whether   the  stipulated  number         

had  been  kept  up,  that  in  case   of  the  inability  of  the  ship        EATSOIT 

cKfftmst 
to  execute  the  service   from  deficiency   of   numbers  in  the      SCIIA.NK 

crew,  they  might  judge  whether  or  not  it  were  proper  to  and  Others, 
make  any  abatement  in  the  freight.  It  may  seem  hard  at 
first  sight  that  a  party  should  be  hurt  by  the  act  of  God  ; 
but  as  he  might  covenant  to  indemnify  another  against  it 
at  all  events,  so  he  might  agree  to  refer  it  to  the  judgment 
of  the  commissioners  under  view  of  all  the  circumstances 
to  say  on  whom  and  in  what  proportion  such  a  loss  should 
fall.  (He  then  stated  the  several  facts  found  by  the  spe- 
cial verdict;  observing  with  respect  to  the  desertion  of  [  '248  ] 
the  seamen  at  Quebec.)  The  desertion  of  the  men  might  or 
might  not  be  the  cause  of  the  ship's  inability  to  proceed  on 
the  service,  and  it  might  or  might  not  happen  by  the  de- 
fault of  the  master ;  of  that  the  commissioners  were  to  judge. 
The  fact  however  of  the  ship's  inability  to  proceed  is  ex- 
pressly stated,  which  is  one  of  the  causes  for  which  by  the 
terms  of  the  proviso  the  commissioners  were  to  be  at  liberty 
to  mulct  or  make  abatement  in  the  freight.  The  case  being 
brought  within  the  terms  of  the  proviso  in  the  covenant  they 
had  a  right  to  form  their  judgment  upon  it;  and  if  they 
thought  it  a  fair  case  for  making  an  abatement,  no  objection 
can  be  made  to  it.  Nothing  can  be  more  reasonable  than  that 
there  should  be  a  fair  tribunal  to  decide  between  the  public 
and  the  owner  whether  the  failure  of  the  public  service  have 
happened  by  the  default  of  the  contractor,  or  by  accident 
whether  any  abatement  should  be  made  in  the  price  to  be  paid 
and  if  any,  to  apportion  the  loss  accordingly.  The  only 
question  here  is,  Whether  this  were  such  an  inability  of  the 
ship  as  would  give  the  commissioners  jurisdiction  to  inquire 
into  it,  and  such  for  which,  within  the  true  intent  of  the  con- 
tracting parties,  the  commissioners  might  make  an  abate- 
ment? I  think  it  was,  and  consequently  that  the  defendants 
were  entiled  to  retain  the  money  so  abated. 

LAWRENCE  J.  The  question  arises  on  the  construction  of 
the  clause  of  the  charter-party  set  forth  in  the  special  plea,  anM 
it  has  been  properly  observed  that  if  this  were  not  a  case  in 
which  the  commissioners  had  a  jurisdiction  to  mulct  or  make 
abatement,  we  cannot  take  into  consideration  whether  the 
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1803.        judgment  they   have  Conned    were  the  arbitrium  bonorum 
virorum  ;  Cor  if  they   had   no    *  jurisdiction  their  decision? 

F.ATSON      nowever  reasonable,  cannot  avail.  The  chater-party  has  pro- 
ctgainst  .     .   l        J 

video  tor  certain  cases  in  which  the  commissioners  are  to  ar- 


and  Others,   bitrate  between  the  ship-owner  and  the  public.  The  three  first 
*[  249  ]  |»ses  are  put  out  oC  the  question,  which  has  been  argued  on  the 

fourth,  and  it  conies  to  this  ;  AVhat  is  the  meaning  of  the  word 
inability  as  used  in  the  latter  part  oC  the  proviso  ?  and  iC  the 
wantoC  a  crew  to  navigate  the  vessel  be  a  case  within  the 
meaning  oC  the  term  inability  as  there  used  ?  for  it  is  admitted 
iC.the  true  construction  of  the  word  inability  extend  to  the 
case  found  by  the  special  verdict,  that  the  charter-party  has 
given  jurisdiction  to  the  commissioners  to  mulct  or  make 
abatement  in  the  freight.  This  construction  is,  however,  con- 
tended against  as  making  the  owner  an  insurer,  which  he  was 
said  not  to  be  in  the  case  of  llotham  \.  tlie  East  India  Co/ti- 
j?fl//j/;but  there  is  a  material  distinction  between  the  two 
cases;  for  there  the  question  arose  in  respect  of  damage  to 
the  eargo:  and  in  effect  it  was  only  said  that  the  s////)-owner 
was  not  an  insurer  of  the  cargo  laden  on  board.  But  it  is  in 
common  experience  that  the  owners  of  ships  are  in  some 
sort  their  own  insureis;  and  to  say  otherwise  in  this  case 
would  be  to  make  the  commissioners  themselves  insurers  of 
the  ability  of  the  ship.  Then  it  is  said  that  inability  here 
means  some  (Iff  a-  1  in  the  ship  itself,  like  a  want  oC  sea-worthi- 
ness :  but  a  deficiency  of  the  crew  is  in  its  effect  something; 
like  want  of  sea  worthiness  ;  for  an  inability  to  navigate  is  the 
consequence  of  both;  and  the  term  inability  may  fairly  betaken 
to  mean  not  only  an  inability  in  respect  of  the  tackle  and  hull 
of  the  ship,  but  also  for  want  of  a  sufficient  crew  to  navigate 
her.  To  give  jurisdiction  to  the  commissioners  the  inabi- 
lity need  notarise  from  any  misconduct  in  the  master,  but 
[  2oO  ]  it  may  arise  from  accidents  at  sea,  which  may  render  the  ship 
unable  to  execute  the  service  required  of  her.  And  the  com- 
mixsiom  ;rs  are  empowered  to  judge  not.  merely  what  mulct 
they  may  impose,  but  what  abatement  should  be  made  in  the 
specific  eas'-s.  'J  ho  meaning  of  those  several  terms  was  that 
in  case-,  of  misconduct  they  might  impose  ujine,  and  incases 
of  mere  non-performance  of  the  service  required  which  inio-ht 
happen  from  accidents  they  mijjjit  determine  fairly  what 
abatement  should  be  made  of  the  sum  to  be  paid  by  the  public 
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in  that  respect.  And  in  the  present  instance  I  could  not  say,  if 
that  were  for  our  consideration,  that  they  have  judged  unfairly 
in  determining  that  an  abatement  should  be  made  of  half  the 
freight  during  the  time  that  the  ship  was  lying  by  at  Quebec 
doing  no  service,  and  incurring  few  and  trifling  expences. 

LE  BLANC  J.  The  question  turns  on  what  shall  be  consi- 
dered as  inability  of  the  ship  to  execute  or  proceed  on  the  ser- 
vice. This,  it  is  contended,  must  arise  from  some  intrinsic  de- 
fect in  the  ship  itself,  or  from  the  default  of  the  master, 
otherwise  the  plaintiff  is  entitled  to  recover  his  whole 
freight.  But  this  could  not  be  the  meaning  of  the  par- 
ties ;  for  a  certain  sum  was  stipulated  to  be  paid  for  freight 
for  the  first  twelve  months,  with  a  proviso  that  the  ship 
should  not  be  lost  or  captured  within  that  time,  in  either 
of  which  events  there  was  to  be  an  abatement  pro  rata. 
So  that  it  is  clear  that  the  plaintiff  was  in  some  respects  to 
stand  his  own  insurer  against  loss  or  capture,  either  of 
which  might  happen  without  any  default,  and  for  which 
an  abatement  was  to  be  made.  Then  in  the  same  clause  in 
which  the  plaintiff  covenants  that  the  ship  shall  be  well 
apparalled,  Sec.  follows  the  proviso  in  question.  And  the 
question  is,  Whether  having  a  crew  onboard  to  navigate  the 
vessel  be  essential  to  the  al/i/iti/  of  the  ship,  that  is,  the  abi- 
lity of  the  ship  to  do  the  thing  undertaken  to  be  done  by  the 
plaintiff.  If  the  ship  be  not  able  to  do  that  for  which  she 
was  hired,  whether  that  inability  proceed  from  want  of  ne- 
cessary tackle  or  men, she  is  equally  unable  to  perform  or  exe- 
cute the  service.  But  it  is  said  that  this  happened  from  causes 
for  which  the  master  was  not  in  fault.  Supposing, however 
that  from  this  very  circumstance  the  ship  had  been  lost  at 
sea,  it  is  clear  that  by  the  clause  before  mentioned  an  abate- 
ment would  have  been  made  for  all  the  rest  of  the  time  for 
which  the  ship  was  engaged.  But  here  it  is  left  to  the  judg- 
ment of  the  commissioners  to  determine  what  proportion  of 
the  loss  sustained  by  the  non-performance  of  the  service 
shall  be  borne  by  the  plaintiff'.  And  the  question  here  merely 
is,  Whether  the  Forum  to  which  the  parties  themselves  have 
referred  the  question  of  inability  of  the  ship  had  jurisdiction 
to  act  in  this  case  I  We  cannot  examine  whether  their  judg- 
ment were  proper.  And  if  we  must,  as  I  think,  say  that  the 
icant  nf  hands  to  navigate  the  ship  was  an  inability  of  the  skip 
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to  execute  or  proceed  on  the  service,  then  the  commissioners  had 
jurisdiction  to  make  the  abatement  which  they  have  done. 

Judgment  for  the  Defendants. 
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DRAKE,     Clerk,  against    MITCHELL,  and  Others. 

1_  HE  plaintiff  declared  in  covenant  a^aJnst  three  defend- 
ants upon  an  indenture  of  demise,  whereby  on  the  27th  of 
April  1797  he  leased,  bargained,  and  sold  to  the  defendants 
certain  coal  mines  at  Blackliill,  in  the  parish  of  Halifax  in 
the  county  of  York,  for  the  term  of  one  hundred  years,  with 
liberty  to  work  the  same  and  carry  away  the  coals  for  their 
own  use,  and  sink  shafts,  Sec.  llabendum  to  the  three  de- 
fendants, their  executors,  Sec.  wrthout  paying  any  rent  or 
consideration  for  the  same  to  the  plaintiff,  his  heirs,  Ike. 
other  than  the  sum  of  £917.  Ids.  (h/.,  thereinafter  covenanted 
to  be  paid  to  him  by  the  defendants,  their  executors,  Sec. 
And  the  defendants  did  thereby  covenant  with  the  plaintiff, 
hU  heirs,  Sec.  that  they  the  defendants,  their  heirs,  execu- 
tors, £ec.  should  pay  to  the  plaintiff,  his  executors,  Sec. 
the  said  sum  of  £'917.  l().s.  9r/.,  in  full  for  the  purchase  and 
price,  of  the  demised  coals,  mines,  Sec.  by  six  instalments  oi' 
£1./J.  IS...  :,W.,the  first,  on  the  13th  of  July  1798,  the  se- 
cond on  the  second  Thursday  in  July  1799,  Sec.  The  decle- 
Tation  then  stated  that  the  defendants  entered  by  virtue  of 
the  said  demise  and  became  possessed  of  the  premises,  and 
alleged  a  breach  by  the  non-payment  of  the  second  instal- 
ment. 

Plea.  As  to  £41.  His.  -2\<l.  part  of  the  said  £1.02-  la--.  5R 
that  the  defendants  paid  the  same  to  the  plaintiff;  and  as  to 
t'l  1  1.  2s.  3d.,  the  residue,  they  pleaded  that  for  t/u-  pit  if  mar! 
ninl  in  tali  I'nclion  thereof'  the  said  Joint  Mitchell  (one  of  the 
deft  ndants),  theretofore,  to  wit,  on  the  l()th  of.////y  1800,  at. 
Hdhln  \ ,  Sec.  made  his  promissory  note  in  writing,  dated 
the  same  day  and  year,  and  then  and  there  delivered  the 
said  note  to  the  plaintiff,  by  which  said  note  he  the  said 
.Inhn  then  and  (here  promised  to  pay  six  weeks  after  date-, 
to  ihe  plaintiff  or  order,  £'111.  2<.  3<l.  value  received  at 
Messrs.  />.  S\.c.  Lot/don,  by  means  whereof,  and  by  force  of 

the 
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the  statute,  &c.  he  the  said  John  became  liable  to  pay  to  the         1803. 
plaintiff  the  said  sum  in  the  said  note  contained,  &c.  and  be-         " 
ing  so  liable  he  promised  to  pay  him,  &.c.  (the  plea  then  set       U(lainst 
forth  in  like  manner  a  bill  of  exchange,  given  by  the  defend-    MITCHELL 
ant  John  Mitchell  to  the  plaintiff  for  the  same  sum,  which  and  Others. 
when  presented  was  refused  payment  by  the  drawers) ;  and 
that  the  plaintiff,  for  the  recovery  of  the  damages  which  he 
had  sustained  by  reason  of  the  non-performance  of  the  said 
promises  and  undertakings,  afterwards,   in  Michaelmas  term 
4  1  Geo.  3.  sued  the  defendant   John  Mitchell   in   1$.  R.  in  an 
action  on  the  case  on  promises,  and  such  proceedings  were 
thereupon  had  at  the  suit  of  the  plaintiff  against  the  said  John 
in  that  behalf  in  the  said   court,  that  afterwards  in   Hilary 
term  41  Geo.  3.  the  plaintiff,  by  the  consideration  and  judg- 
ment of  the  court,  recovered  against  the  said  John  £136. 
10s.  for  his  damages  which  he  had  sustained,  as  well  by  the 
non-performance  of  the   said  promises    and   undertakings 
as  for  his  costs,  &c.  as  by  the  record  thereof  remaining  in 
the  said  court,  ficc.  more  fully  appears  ;  which  said  verdict  (//) 
still  remains  in  force  and  effect,  not  reversed  or  annulled. 
And  this,  &c. 

The  replication  took  issue  on  the  part  payment  of  the 
£41.  16,s.  C2\d.  in  the  plea  mentioned,  and  as  to  the  residue  of 
the  plea  relating  to  the  sum  of  £111.  2.s.  '3d.  the  plaintiff 
demurred  generally :  on  which  there  was  joinder. 

Damplcr  in  support  of  the  demurrer.  The  plea  is  bad,  not 
being  pleaded  as  payment,  or  as  satisfaction  ;  for  no  satisfac-  [  254  ] 
tion  is  averred:  but  if  it  were,  it  would  be  in  satisfaction  of 
damages;  whereas  the  matter  is  pleaded  in  bar;  and  therefore 
the  recovery  in  the  action  on  the  bill  of  exchange  mast  be 
insisted  on  as  an  extinguishment  of  the  debt  due  under  the 
covenant.  But  the  debt  could  only  be  extinguished  by  fol- 
lowing it  up  to  judgment  on  the  covenant  out  of  which  it 
arises  ;  or  by  taking  a  remedy  for  it  of  a  higher  nature.  The 


(a)  Lord  Ellenborough  observed,  that  it  was  not  said,  "  which 
tsidjudgment  still  remains  in  force,"  &c.  and  asked  if  his  copy  of 
the  pleadings  wete  right.  Wood  for  the  defendant  said,  that  the 
word  verdict  had  been  used  by  mistake  :  but  that  was  not  assigned 
as  special  cause  of  demurrer.  Lord  Ellenborough  then  observed, 
that  the  allegation  might  be  considered  as  immaterial,  the  word 
verdict  not  having  been  before  mentioned. 

O  3  doctrine 


254 
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doctrine  of  extinguishment  cannot  apply  where  a  party  hav- 
ing two  remedies, one  on  one  instrument  and  another  on  an- 
other, follows  one  only  up  to  judgment:  in  that  case  the 
other  is  reserved  to  him;  there  being  no  payment  or  fruit  of 
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and  Others,  the  judgment  recovered.  If  the  note  or  bill  were  taken  for 
the  money  due  under  the  covenant,  it  could  at  most  only 
suspend  itie  action  on  the  covenant,  till  the  day  of  payment 
upon  the  note  or  bill  arrived;  but  when  the  day  arrived  and 
no  payment  was  mad;1,  the  plaintiff  had  his  remedy  on  the 
note  or  bill  against  the  one  defendant,  and  his  action  of  co- 
venant against  all  three  ;  and  mi^ht  pursue  his  remedy  on 
eacli  t<:  judgment,  till  he  had  obtained  real  satisfaction. 
[Lord  El/enboroiigh.  Does  it  necessarily  follow  that  the 
plaintiff  did  recover  upon  the  note  or  bill?  It  might  be  upon 
other  promises.]  Other  promises  are  mentioned,  and  the  re- 
covery is  stated  to  have  been  for  the  said  promises  and  un- 
dertakings amongst  other  promises  and  undertakings  by  the 
said  Julni,  &.c.  But,  even  taking  the  recovery  to  have 
been  on  the  bill  or  note,  yet  those  being  only  simple  con- 
tract debts  could  not  extinguish  the  covenant:  the  reme- 
dies still  continued  concurrent,  and  judgment  on  one  would 
not  bar  the  other  till  the  plaintiff  had  the  real  satis- 
[  255  ]  faction  of  payment,  and  not  the  fictitious  one  of  judgment. 
In  ]\l' Doi/ald  v.  Boviiigton  (fi)  it  was  holden  that  an  ac- 
ceptor of  abill  who  had  been  discharged  under  the  Lords' 
Act  from  execution  in  an  action  at  the  suit  of  the  holder 
mi<rht  afterwards  be  charo-ed  in  execution  a^ain  at  the  suit 

o  i5  ~ 

of  the  drawer,  against  whom  the  holder  had  recovered  upon 
the  bill  in  the  mean  time.  Lord  Kcmjon  said  that  hav- 
ing taken  the  acceptor  in  execution  was  a  mere  formal 
satisfaction  to  the  holder,  not  like  actual  payment.  In 
the  case  of  a  mort'_L,a'j;e  with  a  bond  given  to  secure 
the  amount,  judgment  on  the  covenant  is  no  bar  to  an 
action  on  the  bond.  So  an  acceptance  of  a  statute  sta- 
ple for  a  debt  due  on  a  bond  is  no  mero>jr  of  the  bond, 
though  of  ahigher  natuie.  Ilraiithu'dit,  \.  Cor-mea/feys,  cited 
and  approved  of  m  ll/^^ii/^  ease  (h),  contrary  to  what  is 
said  in  /»'"  M'/  A.  II  '<,!>//,  /,/'/.  AV/>.17.  for  which  YJy/.is  cited, but 
no  sue;!  |>;t>sa'j.e  i^  to  be  found  there  (r).  Besides,  here  the 
parties  av.anM.  \\hom  the  plaintiff  had  his  se\er;il  remedies 
are  not  the  same,  tne  bill  having  been  iriven  by  one  only 

(fD  -1  Term  It,,,.  825.  (//)  (j  Co.  44,  b.  4.5  It. 

(,:)   Vidcl/y.  21.  h.pl.  L'J-2. 

of 
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of  the  covenantors  :  and  therefore  judgment  against  the 
one  on  the  bill,  which  was  not  accepted  in  satisfaction  of 
the  covenant  cannot  be  a  merger  of  the  covenant  by  the  three. 
As  it  is  said  in  the  same  case  of  lliggens  (a), and  in  Broioi  v. 
Wootton  (b),  that  were  two  are  bound  jointly  and  severally, 
and  the  obligee  has  iudgment  against  one,  that  is  no  bar 

•I 

against  the  other  until   satisfaction. 

Wood  contra.  Judgment  against  one  of  several  covenantors 
for  the  same  debt  amounts  to  an  extinguishment  of  the  cove- 
nant against  all.  As  to  the  objection  that  there  is  no  aver- 
ment that  thebillwas  accepted  in  satisfaction  of  the  demand, 
it  is  averred  to  have  been  given  as  to  £111.  2*.  3d.  part  of 
the  same,/o/'  I  he  payment  and  in  satisfaction  thereof;  which  is 
not  denied,  but  stands  admitted  on  the  record.  If  it  had 
not  been  so  given,  but  only  as  a  collateral  security  for  the 
performance  of  the  covenant,  issue  should  have  been  taken 
on  that  averment.  [Lawrence  J.  It  should  also  have  been 
averred  in  the  plea  that  it  was  accepted  in  satisfaction.]  If 
it  had  been  pleaded  as  accord  and  satisfaction  it  must 
have  been  so  stated ;  and  if  nothing  had  been  done  upon 
the  bill,  it  would  not  have  been  satisfaction,  though  pleaded 
as  such :  but  after  proceeding  to  judgment  upon  it,  it  be- 
comes a  security  of  a  higher  nature,  and  therfore  operates 
as  a  merger  or  extinguishment  of  the  same  demand  under 
the  covenant;  as  in  tiasset  v.  Wood  (r).  The  ground  of  the 
case  cited  from  6  Co.  44.  b.  45.  b.  then  a  statute  staple  was 
no  merger  of  a  bond  for  the  same  debt,  was  that  the  statute 
was  in  effect  of  no  higher  security  than  the  bond  itself,  be- 
ing no  more  than  a  bond  recorded,  and  that  one  bond,  whe- 
ther recorded  or  not,  could  not  merge  another.  But  a  judg- 
ment recovered,  in  whatever  form  of  action,  is  a  security  of 
a  higher  nature  than  a  covenant;  and  all  judgments  reco- 
vered are  of  an  equal  nature.  In  Ashbrooke  v.  Snape  (d)  it 
was  agreed  by  all  the  justices,  that  if  one  bound  in  an  obli- 
gation promise  to  pay  the  money,  assumpsit  will  lie ;  and 
if  he  recover  all  in  damages,  this  shall  be  a  bar  in  debt  upon  the 
obligation.  [Lord  Ellenborough  and  Grose  J.  That  must 
mean  if  he  recover  payment ;  it  does  not  say  if  he  merely  re- 
cover  judgment  that  it  will  be  a  bar.]  That  does  not  appear  : 
it  seems  rather  from  the  book  that  the  recovery  in  damages, 


(a)  6  Co.  46.  «. 
(c)  Lit.  Hep,  17. 
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(b)   Cro.  Jac.  74. 
(d)  Cro.  Eliz.  240. 

which 


[  256  ] 
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1803.  which  must  mean  the  judgment,  shall  be  a  bar.  And  in  Pi/ers 
v.  Turner  (a),  where  the  son  was  bound  in  an  obligation  to 
aaainst  ^ne  P^amtitf's  intestate,  and  the  defendant  (the  father)  pro- 
MITCH  i  I-L  mised  to  pay  if  time  were  given  him  ;  Gawdy  J.  said  that  a 
and  Others,  recovery  in  that  action  would  be  a  bar  in  debt  on  the  bond 
against  the  son.  [Lawrence  J.  It  appears  that  the  judgment 
for  the  plaintiff  was  afterwards  reversed  in  the  Excheqer- 
chambey.]  In  Pudtei/'s  case  (b),  one  being  indebted  on  a 
simple  contract,  another  gave  a  bond  for  the  same  sum,  and 
held  that  the  contract  was  determined.  As  to  the  objection 
that  the  recovery  here  was  had  against  one  only,  it  cannot 
avail,  for  this  is  a  joint  covenant ;  and  therefore  if  there  had 
been  a  recovery  against  one  only  upon  it,  no  doubt  it  would 
have  been  a  bar  to  a  recovery  against  the  others.  And  here  it 
is  a  recovery  for  the  same  demand  ;  for  the  recovery  is  upon 
all  the  undertakings  and  promises  laid, which  includes  there- 
fore those  on  the  note  and  bill  of  exchange.  In  Parkerv. 
Amys  (<•),  in  debt  against  two  executors,  a  plea  of  judgment 
recovered  asninst  one  of  them  as  administrator  was  holden 
a  good  bar.  So  in  llrou-n  \.  Woultun  (d),  a  recovery  against 
one  was  deemed  a  good  bar  to  an  action  of  trover  against 
another  for  the  same  goods;  and  though  it  was  there  averred 
that  the  plaintiff  had  execution  as  well  as  judgment  against 
the  first,  yet  the  report  in  )  eli'erlun  says  that  it  was  further 
agreed  that  I  he.  very  judgment  was  a  sufficient  bar,  fur  transit 
in  rem  judicatam. 

Dfttt/picr  in  reply  observed, that  inBrown  v.  Wuotton  the  plea 

[  2<38  ]  not  only  averred  a  judgment  recovered  against  the  joint  exe- 
cutor, but  that  the  plaintiff  had  his  body  in  execution  for  the 
damages  recovered:  and  there  too  it  was  observed,  that  an 
advantage  was  gained  to  the  plaintiff  by  the  recovery  in  the 
first  action, in  having  his  damages  ascertained,  which  were  be- 
fore uncertain.  And  the  distinction  \\as  expressly  taken 
by  the  Court  between  a  case  of  that  sort,  and  where  two 
were  indebted  upon  an  obligation,  in  which  case  a  recovery 
against  the  one  was  no  bar  against  the  other  till  satisfaction. 


(n)    C'ro.  I'ltz.  '233. 

(b)  Cited  in  //u.ipr's  case,  2  Leon.  110.  and  said  to  be  adjudged. 

(c)  1    Lev.  -Mil. 

(d)  Cro.  Jac.  73.  and  Yclc.  67. 

There- 
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Therefore  the  case  of  Ashbrooke  v.  8 nape  cannot  be  law  to 
the  extent  stated.  So  in  other  cases  where  taking'  a  secu- 
rity from  a  stranger  has  been  said  to  discharge  the  original 
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debtor,  they  have  proceeded  on  the  ground  that  there  was    MITCHELL 

some  additional  benefit  gained  to  the  creditor  which  ope-  and  Other*, 
rated  as  a  good  consideration  for  his  agre.eing  to  release  his 
original  debtor.  But  here  no  advantage  was  gained  to  the 
plaintiff  by  taking  the  note  or  bill  from  one  of  the  defend- 
ants ;  and  therefore  they  could  only  enure  by  way  of  colla- 
teral security,  and  not  as  satisfaction.  And  though  the  bill 
has  been  followed  up  to  judgment,  that  is  no  extinguish- 
ment of  the  debt  till  a  real  satisfaction  has  been  obtained. 
Still  less  can  such  recovery  against  one  operate  as  a  dis- 
charge of  the  covenant  by  all  the  defendants. 

Lord  ELLEN  BOROUGH  C.  J.  I  have  always  understood 
the  principle  of  transit  in  rem  judicatamto  relate  only  to  the 
particular  cause  of  action  in  which  the  judgment  is  recovered 
operating  as  a  change  of  remedy  from  its  ibeing  of  a  higher 
nature  than  before.  But  a  judgment  recovered  in  any  form 
of  action  is  still  buta  security  for  the  original  cause  of  action, 
until  it  be  made  productive  in  satisfaction  to  the  party;  and 
therefore  till  then  it  cannot  operate  to  change  any  other  colla- 
teral concurrent  remedy  which  the  party  may  have.  If  in- 
deed one  who  is  indebted  upon  simple  contract  give  a  bond 
or  have  judgment  against,  him  upon  it,  the  simple  contract  is 
merged  in  the  higher  security.  So  one  may  agree  to  accept 
of  a  different  security  in  satisfaction  of  his  debt  ;  but  it  is 
not  stated  here  that  the  note  and  bill  were  accepted  in  satis- 
faction, and  in  themselves  they  cannot  operate  as  such  until 
the  party  has  received  the  fruits  of  them  :  and  then,  although 
they  were  not  originally  given  in  satisfaction  of  the  higher 
demand,  yet,  ultimately  producing  satisfaction,  it  would  be 
a  bar  to  so  much  of  the  present  demand.  But  here  they  are 
neither  averred  to  have  been  accepted  as  satisfaction,  nor  to 
have  produced  it  in  themselves ;  and  therefore  the  matter 
pleaded  is  no  bar  to  the  action. 

GROSE  J.  The  note  or  bill,  not  having  been  accepted  as 
satisfaction  for  the  debt,  could  only  operate  as  a  collateral 
security;  und  though  judgment  has  been  recovered  on  the 
bill,  yet  not  having  produced  satisfaction  in  fact,  tlie  plain- 
tiff may  still  resort  to  his  original  remedy  on  the  covenant. 

LA  WRJI.VCE  J.      Nothing  has  happened  to  alter  the  -itua- 
tion  of  the  parties  in  respect  of  the  plaintiff's  original  re- 
medy 
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medy  on  the.  covenant.  It  is  clear  that  the  bill  and  note  when 
first  given  were  no  satisfaction:  and  the  judgment  recovered 
on  the  bill  is  in  itself  no  satisfaction  until  payment  be  ob- 
tained upon  it. 

Li:  J>T,A\r  J.  The  giving  of  another  security,  which  in 
itself  would  not  operate  ;is  an  extinguishment  of  the  origi- 
nal one,  cannot  operate  as  such  by  being  pursued  to  judg- 
ment, unless  it  produce  the  fruit  of  a  judgment.. 

Judgment  tor  the  plaintiff. 


[  260  ] 


Tuesday, 
Feb.  1st. 


Ric;iiT,  on  the  several    Demises    of  the    Dean  and 
Chapter  of  WELLS,  agaiiixt  BAWDEX  and  Others. 


Under  a  ejectment  for  lands  in  the    parishes    of  llnrnham  and 

grant  by  Mark  in  the  county  of  ti<»n.cm'l,  tried  at  the  last  Summer 
copy  of  assizes  at  I Jc//s,  before  (ini/iam  />'.,  in  which  there  were  three 
court  roil  of  demises  in  the  declaration,  all  from  the  dean  and  chapter  of 
\Ve//a,  the  first  on  the  1st  of  Angnst  1796,  the  second  on  the 
X.  (who had  8th  of  June  1801,  the  last  on  the  Mtli  of  April  1802  :  a  ver- 
beforealife-  diet  was  found  for  the  lessors  of  the  plaintiff,  subject  to  the 
estate  in  the  opinion  of  this  Court  on  the  following  case: 

The  premises  in  question  are  situated  in  the  parishes  of 
BiirnJKiiit  and    Mark,   and  are  a  customary  tenement,  part 
the  lives  of     of  the  parsonage  manor  of  liurnham,  and  have  inmiemorially 
15.  and  C.       been  granted  and  demised  by  copy  of  court-roll,  and  have 
3  ^  d     '  ft    Passe(l  and  been  holden  thereby.     The  lessors  of  the  plain- 
tiff are   seized  in  fee   of  the  manor  in  right  of  their  church. 
The  custom   of  the  manor   has  immemorially  been  to  grant 

tltcm  longest   sucj1  customary  copyholds  for  three  lives  in  one  copy,  and 
living  suc- 
cessively, 

according  to  the  custom,  &e.,  reserving  a  Iieriot  and  6s.  rent ;  A.  only  takes 
the  legal  estate  in  reversion,  and  no!  the  cestuy  qne  vies,  there  being  no  custom 
to  enable  them  to  take  ;  although  t-he.y  were  stated  to  be  admit  led  tenants  in  re- 
version. And  thoii'c'h  in  c 


premises,) 
habcndiDn 
to  him  for 


the  life  of 
either  of 


lord   suffered  the.  first,  in 


di'.rniion  of  the  line  paid  by  the  tynmdf  ither,  the 
•f  Snion  of  the.  cest.uy  quo  vies  to  enter  as  ti'iiant 
upon  the  death  of  hi>  grandfather,  uml  received  the  6s.  rent  frnm  him  till  his 
de;ilh  ,  yet.  he  not  dyiii'4  Kt'iscd  of  the  le<_-;il  estate,  liis  widow  could  not  claim  her 
fiee  bench  according  to  the  cus!om.  Nor  did  such  receipt  of  rent  from  the  ces- 
tuy  f|iie  vie  constitute  a  tenancy  from  year  to  yc-ir,  so  as  to  entitle  his  widow  to 
notice  io<|uit,  the  rent  not.  being  received  as  between  landlord  and  tenant,  but 
attributable  to  another  consideration. 

as 
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as  many  in  reversion  as  the  landlord  and  tenant  can  agree  for.  1803. 
At  the  death  of  every  tenant  dying  seised  of  a  customary 

tenement  there  is  due  to  the   lord,  for  an  heriot,  the  best  °. 

goods  of  the  tenant  so  dying  ;  and  the  widow  of  such  tenant  BAM 


is  to  enjoy  the  said  tenement  during  her  widowhood.  In 
the  year  1705  the  premises  in  question  were  holden  by 
Robert  Bau-den  for  his  life,  with  remainder  to  Mary  his 
wife  and  'Robert  his  son,  successively.  On  the  29th  of 
June  1705  William  Baicden,  another  son  of  the  said  Robert 
Bawden  the  father,  purchased  of  the  lords,  fora  fine  of  £10.  a  [  261  ] 
reversionary  interest  in  the  premises  in  question  after  the 
then  existing  lives  :  and  at  a  manor  court  duly  holden  on  the 
same  day  the  lords  granted  the  following  copy  :  "  To  this 
court  comes  William  Baivdcn,  son  of  Robert  Bawden,  and, 
of  the  assignment  of  the  said  Robert  the  father,  took  of 
the  said  lords  the  reversion  of  one  tenement  containing 
twelve  acres  of  land  or  pasture  in  Watch-Jen,  and  four  acres 
of  land  in  the  west  part  of  Broadharp,  with  the  appurtenances, 
within  the  manor  aforesaid,  now  in  the  tenure  of  the  said 
Robert  Baivden  the  father,  and  after  him  the  remainder 
thereof  to  Mary  his  wife  and  Robert  his  son,  for  the  term  of 
their  lives  successively;  to  have  and  to  hold  the  said  rever- 
sion and  all  and  singular  the  aforesaid  premises  with  the 
appurtenances  to  him  the  said  William  Bawden  and  to  Her- 
cules Baivden  his  brother,  and  Elizabeth  Baivden  his  sister, 
for  the  term  of  their  lives  and  the  life  of  the  longest  liver  of 
them,  successively,  and  according  to  the  custom  of  the 
said  manor,  as  soon  and  immediately  as  the  same  shall  fall 
in  after  the  death,  surrender,  or  forfeiture  of  Uie  said  Robert 
Baicden  the  father,  Man/  his  wife,  and  Robert  the  son,  by 
the  rents,  customs,  suits,  and  services  therefore  formerly 
owing  and  lawfully  accustomed,  and  by  the  best  goods  or 
best  beast  for  an  heriot  when  it  shall  happen,  or  three 
pounds  of  lawful  money,  at  the  will  and  election  of  the  lords 
aforesaid  ;  and  also  by  the  scouring  and  digging  the  rivers  of 
the  lords  aforesaid,  when  and  us  often  as  it  shall  be  necessary 
as  they  should  be  required  thereto.  And  for  having  such  es- 
tate and  interest  in  the  said  reversion  of  the  premises,  the  said 
William  Baicden  the  son  gives  to  the  sVid  lords,  fora  fine, 
£,10.  to  them  in  hand  paid  :  and  so  as  well  he,  as  Hercules 
his  brother,  and  Elizabeth  his  sister,  are  admitted  tenants  [  262  ] 
in  reversion  ;  but  thair  fealty  is  respited  until,  and  so 

forth." 
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1803.         forth."   William  Bawden   paid  this  fine.     After   this  grant 
"  and  admission,  and  before  the  year  1710,  Robert  Bawden  the 

aqainst  fatner  an(l  Robert  Bawden  the  son  died,  and  Elizabeth-  Baw- 
BAWDEN.  den  had  married  Edward  Coles,  and  had  two  children  by 
him,  Edicard  and  Elizabeth.  Edicard  Coles  the,  father,  on 
the  2d  of  October  1710,  purchased  of  the  said  lords  for  £9. 
10s.  a  reversionary  interest  in  the  premises  in  question  af- 
ter the  existing  lives,  for  the  lives  of  Edward  his  son  and 
Elizabeth  his  daughter ;  and  at  a  court  of  the  said  manor, 
duly  holden  on  that  day,  the  said  lords  by  a  copy  of  that 
date,  according  to  the  custom  of  the  said  manor,  granted  the 
said  reversion  of  the  same  premises  to  Edward  and  Elizabeth 
Coles,  the  son  and  daughter,  for  their  lives  and  the  life  of 
the  survivor,  successively,  after  the  death,  surrender,  or  for- 
feiture of  Manj  Bawden,  William  Haivden,  Hercules  Bawden, 
and  Elizabeth  Coles  the  mother.  The  copy  is  similar  to  that 
feefore  stated:  and  on  the  same  reservations  Edward  and 
Elizabeth  Coles  the  son  and  daughter  are  staled  to  take  of 
the  purchase  of  Edward  Coles  the  father ;  the  habendum  is 
to  the  son  and  daughter ;  they  are  stated  to  have  been  ad- 
mitted tenants  in  reversion,  and  their  fealty  respited  :  Edward 
Coles  the  father  is  stated  to  have  paid  the  fine,  and  did  pay  it. 
Before  1748  Mary  Baivden  and  Hercules  Bawden  died,  and, 
on  the  death  of  Mary,  William  Bawden,  the  purchaser  of 
the  copy  in  1705  and  taker  under  it,  entered  into  the  pre- 
mises in  question  under  that  copy,  and  was  possessed  there- 
of accordingly,  and  had  a  son  called  Robert  Bawden.  On 
the  4th  of  Jali/  1748  Robert  Bawden  the  son  of  the  said 
William  purchased  of  the  lords  for  £13.  14.s.  a  reversi- 
onary interest  in  the  premises  in  question,  after  the  then 
I  ~b'j  J  existing  lives,  for  his  own  life;  and  at  a  court  of  the  said 
manor  duly  holden  on  that  day  the  said  lords  by  a  copy  of 
that  date,  made  according  to  the  custom  of  the  said  manor, 
granted  the  same  to  him  accordingly;  and  he  is  stated  in 
the  copy  to  have  been  admitted  tenant  in  reversion.  He 
paid  the  fine.  Before  1766  Edward  Coles  the  son  and  Robert 
Bawden  the  son  of  William  died  ;  the  latter  left  two  sons, 
Robert  Bawden.  and  William  Bawden.  On  lite  }st  July  1766 
William  Bawden-  the  grandfather,  the  taker  under  the  copy 
of  1705,  being  then  in  possession  under  that  copy,  purchased 
of  the  said  lords  for  £30.  a  reversionary  interest  in  the 

premises 
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premises  in   question,  after  the  then  existing   lives,  for  the 
lives    of  Robert  Bawden  and   William  Bawden  his  grandsons: 
and  at  a  court  of  the   said  manor  duly  holden  on  that  day 
the  said  lords  granted  the  following  copy  thereof.     "  Manor 
ofBurnham. — The  court  baron  of  the  worshipful  the   dean 
and  chapter  of  the  cathedral   church  of  Wells,  lords  of  the 
said  manor,  holden  the   1st   of  July  1766,  &c.      To  this 
court  came  William  Bawden,  and  took  of  the  said  lords  the 
reversion  of  one  tenement,  containing   twelve  acres  of  land 
and  pasture  of  Old  Anster  in   Watch-fen,  and  four  acres  of 
land  in  the  west  part  of  Broad-harp,  with  the  appurtenances, 
within  the  said  manor,  now  in  the  possession  of  the  said 
William  Baivden  and  Elizabeth   (now  wife  of  Edioard  Coles, 
late  called  Elizabeth  Bawden)  for  their  lives,  and  after  them 
to   remain  to  Elizabeth  Coles,  daughter  of  the  said  Elizabeth 
Coles,  for  her  life  ;  to  have  and  to  hold  the  said  reversion  and 
premises  with  the  appurtenances  unto  the  said  William  Baw- 
den, FOR  the  lives  of  Robert   Bawden  and   William   Baivden? 
sons  of  Robert  Bawden  deceased,  and  grandsons  of  the  said 
William  Baivden,  and  for  and  during  the  life  of  either  of  them 
longest    living,   successively,   according    to   the  custom  of 
the  said  manor,  immediately  qf fertile  death,  surrender,  forfei- 
ture, or  other  sooner  determination  of  the  estate  of  the  said 
William  Bawden   the  elder,  Elizabeth  Coles,  and    Elizabeth 
Coles   her    daughter,  of    and  in  the  said  premises,    under 
the  yearly  rent  of  6s.  and  for  an  heriot  the  best  beast  dr  best 
goods,  or  £3.  in  money,  at  the  will  and  election  of  the  said 
lords   when   it  shall  happen,  and   under  all  other  burdens, 
works,  suits, services,  and  customs  therefore  formerly  due  and 
of  right  accustomed.    And  for  such  an  estate  in  reversion,  so 
lobe  had  in  the  said  premises  as  aforesaid,  the  said  William 
Bawden  the  grandfather  gave  to  the  said  lords  a  fine  of  £30. 
before-hand  paid  :  and  so  the  said  Robert  Bawden  and  William 
Bawden  the  grandsons  are  admitted  TF.XA.XTS  in  reversion:    but 
their  fealty  is  respited,  and  so  forth."      William  Baivden  the 
grandfather  paid  the  said  fine  of  £30.  to  the  lords.       William 
Bawden  the  grandfather  continued  in  possession  till  the  time 
of  his  death,  which  happened  in  1771.  He  left  a  widow  Mart/, 
who  held  the  estate  for  her  widowhood.    She  was  possessed 
of  the  premises  in  question  till  the  4th  July  1796  j  when  she 
died.    Elizabeth  Coles  the  mother,  Elizabeth  Coles  the  daugh- 
ter^and  William  Bawden  the  grandson  died  before  her.   Robert 
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1803.  Bawtlen  the  grandson  was  married  to  the  defendant  Mary 
Bawden,  and  on  the  death  of  his  grandmother  took  pos- 
session  of  the  premises  in  question,  and  continued  in  posses- 
BAWUEN.  si°n  till  tne  ^th  of  June  1801,  when  he  died,  leaving  the  said 
defendant  Man/  Bmcden  his  widow;  who  thereupon  entered 
the  premises  in  question;  and  she  and  the  other  defendants 
claiming  under  her  have  ever  since  been  and  still  are  in  pos- 
session thereof.  The  parsonage  of  Burnham,  (exclusive  of 
the  manor.)  is  leased  out  by  the  dean  and  chapter,  and  the 

[  265  ]  lease  is  now  in  existence,  and  was  so  at  the  time  of  the 
receipt  of  rent  hereinafter  mentioned  ;  and  the  dean  and 
chapter  grant  to  the  lessee  of  the  premises  in  their  lease 
the  reserved  rents  of  the  manor,  amounting  in  the  whole  to 
£'2.  14s.  a-year,  and  reserve  to  themselves  on  the  lease  of  the 
parsonage  a  gross  rent  of  £'27.  6s.  8d.  The  lessee  of  the 
parsonage  received  under  the  grant  in  his  lease  this  6.s. 
rent  of  Robert  liaivden  the  grandson,  while  he  was  in  pos- 
session of  the  premises  in  question,  after  the  death  of  his 
grandmother,  up  to  Michaelmas  1799;  and  has  regularly  paid 
to  the  deputy  of  the  communar  of  the  said  dean  and  chapter, 
which  said  communar  is  annual  officer  of  the  said  dean  and 
chapter,  authorised  to  receive  their  money)  the  rent  of  £27. 6*. 
8r/.  reserved  by  his  lease  of  the  parsonage  up  to  the  present 
time.  The  premises  in  question  are  of  the  value  of  £50.  a- 
year.  JXo  notice  to  quit  has  been  given  to  the  defendants 
or  any  of  them.  The  question  (a)  for  the  opinion  of  the 
Court  was,  Whether  the  plaintiff  were  entitled  to  recover.' 
If  they  were  of  that  opinion,  the  verdict  was  to  stand;  if  not, 
a  nonsuit  was  to  be  entered. 

Dampier  for  the  lessors  of  the  plaintiff.  The  defendant  Manj 
Jlmvden  claims  her  free  bench  as  the  widow  of  Bobert  Baudot > 
the  grandson  of  \\  illniin  Ihurden,  under  the  copy  ofJu/i/  170';. 
whereby  William  B.  the  grandfather  took  a  reversionary  in- 


(ri)  The  questions  meant  to  be  argued  were  stated  (as  required 
by  the  rule  of  court.)  in  tin  margin  of  the  paper  books  delivered  to 
the  Judges  to  be,  Whether  Ituhcrt  Bawden  took  under  the  copy 
of  the  1st  of  Julif  17<)6,  therein  stated,  such  an  estate  in  the  pr<,- 
mises  as  to  entitle  the.  defendant  Man/  Baiodcn  his  widow  to  a 
widowhood  estate  tin-rein''  and  if  not,  Whether  the  receipt  of  the 
rents,  as  therein  stated,  created  such  a  tenancy  as  to  entitle  the 
defendants  to  a  notice  to  quit. 

terest 
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terest  to  himself  (after  the  lives  then  in  being,  of  which  his  1803. 
own  was  one,)  for  the  lives  *  of  Robert  and  William  Bawden 
his  grandsons.  But,  first,  no  legal  estate  passed  to  the  cestuy 
que  vies  under  that  grant ;  for  the  habendum  is  to  William 
the  grand  father  only,  by  whom  the  fine  was  paid ;  and  there 
is  no  custom  found  here  for  the  cestuy  que  vies  to  take  in 
remainder ;  without  which  it  is  clear  from  the  case  of  Smar- 
tle  v.  Penhalhw  (a)  they  can  have  no  right;  though  none  of 
the  other  Judges  joined  with  Lord  Holt  in  opinion  that  even 
such  a  custom  would  enable  them  to  take  the  legal  estate, 
which  would  then  be  holden  not  by  the  copy,  but  by  the 
custom.  That  was  a  stronger  case  than  this  ;  for  there 
the. grant  was  to  7T.  A.  and  his  assigns  for  three  lives  suc- 
cessive ;  whereas  here  the  grant  is  to  William  B.  only.  A 
cestuy  que  vie  is  a  mere  pillar  to  uphold  the  estate  of  the 
tenant ;  and  as  he  has  not  such  a  seisin  as  to  give  to  the  lord 
a  heriot  on  his  death,  so  neither  has  he  such  as  will  enable 
his  widow  to  claim  her  free  bench  ;  both  which  incidents  are 
essential  to  the  tenant's  estate,  according  to  the  custom. 
Tt'might  indeed  have  been  considered  that  as  William  Baw- 
den the  grandfather  paid  the  fine  for  this  reversionary  inte- 
rest, he  took  an  equitable  estate  during  the  lives  of  the 
cestuy  que  vies,  and  that  if  an  ejectment  had  been  brought 
against  those  churning  under  him  during  that  period,  the 
Court  of  Chancery  would  have  interfered  by  injunction  ; 
but  this  ejectment  was  not  brought  till  after  the  death 
of  both  the  cestuy  que  vies  in  that  copy.  Secondly,  If 
the  cestuy  que  vies  took  no  legal  estate  by  the  words 
of  the  grant,  and  none  passed  to  tlicin  by  any  custom, 
neither  could  any  .such  estate  pass  by  their  admittance, 
which  was  a  mere  nullity.  The  lord  has  no  authority  to  [  267  ~j 
admit  otherwise  than  according  to  the  grant,  it  is  no  more 
than  the  act  of  giving  possession,,  which  is  the  consumma- 
tion of  a  prior  right  according  to  some  legal  grant,  but  in 
itself  operates  nothing,  in  Co.  Cup.  110.  and  4  Co.  28.  b.  it  is 
laid  down  that  if  A.  surrender  for  life,  and  the  admittance 
be  in  fee.  the  estate  of  the  copyholder  is  according  to  the  sur- 
render, and  not  according  to  the  admittance  ;  for  the  lord  has 
©nly  a  customary  power  to  make  admittance  according  to 
the  surrender,  and  if  he  go  beyond  that  power  he  acts  with- 
out a  warrant,  and  then  his  act  is  void.  And  so  if  the  sur- 


(Vi  2  lord  Rai/m.  994.  G  Mod.  G3.  and  Sutt.  188. 
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1803.         render  be  absolute,  and  the  admittance  conditional,  the  lat- 
ter is  void  and  the  former  good.     So  if  the  surrender  be  to 

JK.  1  Cr  II T 

aqauist  ^ie  use  °^  J'  '^'  anc'  tne  ^or<^  a^m^  tjf-  ^'"•>  tnis  is  void,  and  he 
BAWDEX.  may  afterwards  admit ./.  >S'.  It  is  true  that  in  these  instances 
the  rio-hts  of  the  tenants  were  invaded  ;  and  here  it  may  be 
said  that  the  reversionary  interest  passed  from  the  lords 
themselves  :  but  the  legal  reasoning  is  the  same;  for  in  all 
cases  the  le<j;nl  estate,  the  supposed  estate  at  will,  passes 
from  the  lord  ;  but  it  must  pass  in  the  way  prescribed  by  the 
custom,  and  which  requires  it  to  be  by  copy  of  court  roll, 
and  consequently  it  cannot  pass  by  any  other  act  of  the  lord, 
such  as  admittance.  Thirdly,  It  may  be  argued  that  the 
receipt  of  the  6>.  rent  from  Robt.  Bmcden,  the  husband  of  the 
defendant  31ftn/,  made  him  at  least  tenant  from  year  to  year, 
and  entitled  him  and  those  claiming  from  him  to  six  month's 
notice  to  quit;  as  was  holden  in  the  case  of  one  who  be- 
came originally  tenant  of  the  premises  under  a  voicl 
lease  (a).  But  thai  was  a  lease  at  rack  rent:  and  the  doc- 
trine has  never  been  extended  to  the  case  of  a  mere  conven- 
tionary  rent;  for  the  receipt  of  such  a  rent  us  6,v.  cannot 
["268  J  furnish  any  evidence  of  a  tacit  agreement  between  the  lord 
and  tenant  that  the  latter  shall  hold  premises  worth  £50. 
a-ytar  as  tenant  from  year  to  year.  The  principle  upon 
which  the  Courts  have  mfc  rrcd  such  a  tenancv  is  that  the 
rent  is  a  compensation  for  the  land  ;  and  that  both  parties 
liave  acted  upon  that  understanding.  But  here  the  cir- 
cumstances of  the  case  furnish  decisive  evidence  ;>gain>t 
such  a  conclusion.  It  is  clear  that  neither  the  lord  nor  tenant 
conceived  the  holding  to  be  on  a  tenancy  from  year  to  year. 
The  tenant  did  not  hold  it  upon  the  footing  of  receiving  no- 
tice to  <piit,  but  upon  a  claim  which  such  notice  could  not 
defeat.  Besides, there  is  an  additional  reason  for  not  hold- 
ing it  so  in  this  case  :  for  otherwise  the  h-nure  would  be  gone  ; 
inasmuch  as  land  holden  by  copy,  if  demised  by  parol  but 
for  half'ii  year,  ca.ii  never  be  granted  again  as  copyhold  (/>},  be- 
cause it  can  no  longer  be  said  to  have  been  immemoriallv 
lioldi  n  by  copy  of  court  roll.  The  receipt  of  the  con- 
ventionary  rent  was  consistent  with  the  possession  o  {R 

(a)    Dm    d.  Mnrtni  \ .  Wtit/s,  7   T<-rn>'Rt'p.  S.'J. 
(l>)  Lu:  \.  linn//,/,,,,  cro.  Clir.  .'72 1 .   o'  V'?».  A!>r.  131. 
v.  Minors,  French's  case,  4  Co.  'jl.n. 
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Pxnoden,   without  having   recourse  to   the  forced  inference         1803. 
that  he  held   as  tenant  from  year   to  year  by  consent ;  for         — 
he  might  be  said  to  have  an  equitable  interest  in  the  land,       aqainsl 
the  dean  and  chapter  having  received  the  fine  for  his  reversi-     BAWDEN, 
onary  estate;    for  which  reason  he  was  suffered  to  remain  in 
possession  during  his  life,  the  dean  and  chapter  considering 
themselves  as   trustees  for  him.     But  though  they  waved 
their  legal  claim  to  the  possession  of  the  estate  during  his 
life,  they  were  entitled  to  their  quit-rent  for  the  same  pe- 
riod; and  since  his  death,  when  they  have  insisted  on  their 
title,  they  have  never  received  any  quit  rent  from  the  wi- 
dow.    But  further,  upon  the  facts  stated,  the  chapter  can- 
not be  said  to  have  received  this  individual  rent;  for  what 
they  have   received    from   their    lessee  of  the  parsonage    r  OQQ  i 
has  been  the  gross  rent  of  £27.  6s.  SJ.,  which  would  still  be 
payable  though  all  the  copyhold  rents  were  extinct.     They 
ought  not  therefore  to  be  prejudiced  by  the  mistake  of  their 
grantee  in  receiving  their  rent  from  one  from  whom  it  was 
not  due.     It  is  not  stated  that  he  received  it  by  the  order  of 
the  chapter,  or  even  that  they  had  notice  of  it.     And  in  W7ic- 
ler  v.  Danby  (a),  it  was  said  that  if  abishop's  bailiff  of  his  ov,  a 
head  receive  rent  upon  a  voidable  lease  made  by  the  bishop's 
predecessor,  that  shall  not  bind  the  bishop.     If  then  it  would 
not  have  confirmed  a  lease  voidable  only,,  a  fortiori  it  will 
not  enure  to  make  a  new  one. 

A.  Moore,  for  the  defendants,  admitting  that  a  bare  cestuy 
qiie  vie  had  not  such  an  estate  in  the  land  as  would  entitle  his 
widow  to  her  widow's  estate,  contended  that  by  the  reversio- 
nary copy  of  1766  Robert  Baivden,  the  husband  of  the  defend- 
ant Mart/,  did  take  such  an  estate.  By  that  grant  Wm.  llaw- 
den  the  grandfather,  who  was  before  possessed  of  the  pre- 
mises for  his  life,  took  a  reversionary  estate  in  the  same., 
which  must  be  something  beyond  what  he  had  before,  to  hold  to 
himself/or  the  lives  o/R.  B.  and  W.  B.  hie  grandsons,  ami  for 
and  during  the  life  of  cither  of  them  longest  living  suc^e^- 

O  '  */  O  O 7 

siveli/,  according  to  the  custom,  immediately  after  the  deal//, 
&c.  or  sooner  determination  of  //is  estate  and  that  of  the 
prior  lives,  under  the  yearly  rent  of  6s.  and  a  heriot,  &c.  when 
it  shall  happen:  and  for  such  an  estate  in  reversion  so  to  be 
had  in  the  premises,  he  Wm.  Bawdai  the  grandfather 
paid  'A  Jim  of  £30.  and  so  (the  copy  says)  the  said  Robt. 

(a)  Cited  in  He  tie y  24,  and  vide  S.  C.  cited  in  Cro.  Car.  95. 
VOL.  III.  P 
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1803.         Bawden  and  Wm.  J^/mlen  the  grandsons  are  admitted  tenants 

in  reversion.    Now  all  grants  are  to  be  construed  most  strongly 
RIGHT 
iKiainst       ag^instthe  grantors;  and,  taking  the  whole  of  this  together, 

EX>  it  appears  to  have  been  the  intention  of  the  grantors  and  of 
the  purchaser  that  the  legal  estate  should  be  taken  by  the 
persons  for  whose  lives  it  was  granted,  and  whom  the  pur- 
chaser, their  grandfather,  thereby  intended  to  advance,  ac- 
cording to  Khrand  v.  Dancer  (a).  If  supposed  to  be  taken 
for  the  life  of  the  purchaser  only,  the  grant  was  nugatory,  he 
having  before  an  estate  for  life.  Besides,  the  construction 
contended  for  is  inconsistent  with  the  sensible  and  important 
word  successiceli/,  which  must  then  be  rejected,  against  all 
reason  and  authority.  And  no  other  meaning  can  be  put  upon 
that  word  than  that  the  two  lives  should  take  the  legal  estate 
in  succession  as  named :  for  it  cannot  be  coupled  with  the 
words  "  to  have  and  to  hold  to  himself"  s-ucccssivelij ,  which 
would  be  a  solecism;  nor  with  the  subsequent  words,  "  for 
and  during  tlie  life  of  either  of  them  longest  living"  sticceiy/ vet  t/, 
which,  as  applied  to  both,  is  equally  a  solecism  ;  and  if  it  were 
only  meant  that  the  grandfather's  estate  should  continue  dur- 
ing the  life  of  the  survivor  ofthe  two  lives  named,  then  the 
word  successively  was  superfluous  and  unmeaning.  The  re- 
versionary estate  is  to  take  effect  immediately  after  the  death 
f  of  the  lives  in  the  prior  copy,  one  of  which  was  the  grand- 
father himself;  in  which  case,  if  the  construction  contended 
for  by  the  plaintiff  were  the  true  one,  the  reversionary  in- 
terest would  determine  at  the  very  moment  when  it  was 
supposed  to  vest,  and  consequently  could  never  come  into 
possession;  for  the  limitation  is  to  Win.  ttawden  only,  and 
not  to  him  and  ///'*  heirs;  and  as  there  could  be  no  ge- 
f  271  ]  neral(^)  occupant  of  a  copyhold  before  the  statute  of  frauds, 
there  can  be  no  special  occupant  since.  Again,  according 
to  that  construction  the  reservation  of'uheriot  was  nugatory; 
for  that  could  only  become  due  on  the  death  of  a  tenant  dy- 
in'j.'  seised.  Now  aheriol  would  be  due,  under  the  first  copy, 
on  the  death  of  Win.  Ijan-ilen,  and  as  that  event  is  also  con- 
tended to  !KI.\  c  determined  the  reversion,  it  follows  either  that 
two  herioN  were  then  due,  which  is  contrary  to  the  custom; 

(fi)  'J  CJinnc.  CHS.  'J<i.  and  ]  E</.  CV.v.  Afir.  382.  c.  53. 
(h)    \  l\'i>l.  Ahr.  .",1  |./.  ;i.       ['c,,  \.  Stou-c/l.  and  Sinnrtlc  v.  Pai- 
tialloir,  Still;.  l<so,  '.).     (j  Mud.  Go.  and  2  Ld.  Rawiit.  1000. 
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or,  inasmuch  as  he  could  not  be  said  to  have  died  seised  of        1803. 
a  reversionary  estate  which  was  only  to  commence  after  his 
death,  no  heriot  would  be  due  on  the  last  copy,  in  which  it 
is  expressly  reserved.     The  reservation  of  the  heriot,  there- 
fore, could  only  apply  to  the  deaths  of  the  two  persons  named 
therein  to  take  successively.     Then  the  two  lives  being  de- 
clared to  be  admitted  as  tenants  of  the  reversion  at  the  time 
is  strongly  indicative  of  the  intention  of  all  the  parties.    The 
same  observation  applies  to  the  reservation  of  the  rent  of  6s. 
But  supposing  the  copy  of  1766  could  in  any  event  enure  to 
the  benefit  of  the  purchaser  by  the  surrender  or  forfeiture 
of  the  prior  estate,  still  it  is  highly  improbable  that  so  ex- 
orbitant a  fine  as  £30.,  one  so   dispioportioned  to  the  fines 
in  either  of  the  preceding  copies,  should   have  been  paid 
for  so  distant  a  probability,  an  interest,   if  any,  depending 
on  so  many  contingencies.    The  intention,  then,  being  clear, 
that  the  grandsons  should  take    as    tenants  in   succession 
after  the  grandfather's  death,  the    Court  will  give  effect  to 
it,  unless  they  are  prevented  by  express  authorities.     The 
case  relied  on,  of  Smarlle  v.  PenhaUow  («),   did  not  decide   [  272  ] 
that  the  lives  named  in  the  copy  could  not  under  any  cir- 
cumstances take  the  legal  estate,  if  the  intent  upon  the  whole 
appeared  to  be  that  they  should  so  take.  All  that  was  there 
ruled  was,  that  even  admitting  that  the  grant  was  only  to  one 
to  hold  to  him  for  his  own  life  and  two  others,  still  it  was 
good  within  the  custom  for  the  lord  to  grant  to  three  to  hold 
to  them  for  their  lives  successively.    Norton,  the  grantee,  not 
being  stated  to  be  dead,  was  presumed  to  be  living ;  and 
therefore  the  question,  whether  in  case  of  his  death  the  others 
named  could  take,  could  not  arise.  And  in  Brookes  v.  Brookes 
2  R')L  Ai>r.  67  s.  18.  (t/),  it  is  said,  "  If  a  man  surrender  a  co- 
pyhold in  fee  into  the  hands  of  the  lord  out  of  court,  without 
limiting  any  use,  which  surrender  is  presented  by  the  homage 
at  the  next  court,  where  the  surrenderor  takes  a  new  a  copy 
thereof  thus  ;  the  surrenderor  cepit   de  domino  extra  mantis,  citl 
domhuis  concessit  seisinam,  habendum    to  him  and  his  wife, 
an  d  the  heirs  of  their  bodies  begotten,  remainder  to  the  right 

(ft)  Supra. 

(/>)  He  observed  that  the  opinion  of  Houyhton  J.  in  that  case 
as  appeared  from  the  subsequent  section  (19.)  in  Rvl.  Abr.  seemed 
to  differ  from  the  rest  of  the  Court. 

P  2  heirs 
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1303.         heirs  of  the  husband  ;  the  wife  shall  take  an  estate  tail  as  well 
as  the  husband;  because  it  appears  (I/at  it  was  the.  intent  of  the 

IvIiiHT  '  ' 


. 

aqainst  Par^^>  and  a  copyhold  is  to  be  expounded,  ax  a  will,  according 
BAWDEN.  to  the  intent.  For  since  the  surrender  was  general,  and  at  the 
next  court  he  accepted  this  copy,  &c.  it  shews  his  intent,  Sic. 
and  so  if  enure*  by  waif  of  explanation  of  the  surrender;  and 
therefore  the  manner  of  the  grant  of  I  he  lord  in  not  material." 
The  case  is  a^o  reported  in  Pvph.  }'26,  where  the  husband  is 
stated  to  have  been  admitted  at  the  next  court,  habendum  as 
before  mentioned  ;  and  the  Court  agreed  that  the.  ici/'e  should 
[  273  ]  take  bi/  this  admittance,  although  she  were  not  named  in  the 
premises,  but  only  in  the  habendum;  (which  is  also  noted 
in  AW.  Abr.  ;)  and  they  also  agreed  that  though  in  feoff- 
ments  and  grants  the  party  who  was  not  named  in  the  pre- 
mises should  not  take  by  the  habendum  (a),  yet  that  the  case 
of  a  copt/ho/d  was  like  that  of  a  will,  in  which  it  was  suffici- 
ent to  pass  an  estate  though  the  party  were  only  named  in 
the  habendum.  In  the  report  of  the  ^ame  case  in  Cro.  Jac. 
434.  the  Court  are  made  to  say,  that  "  although  there  were 
no  words  oj  grunt  in  the  copy,  nor  inn/  gran!  to  the  irije,  but 
an  habendum  only,  yet  it  was  good  enough,  yor  the  intent  of 
the  lord  appeared  that  both  should  take."1  It  was  also  admit- 
ted by  Lord  Holt  in  S/narl/c  v.  Penhallow,  that  when  a 
grant  was  made  to  one  habendum  to  him  and  his  assigns 
during  his  own  life  and  the  lives  of  two  others,  the.  two 
cestni  fjnc  ries  may  lake  in  remainder  by  custom,  though  named 
after  the  habendum.  Now  the  only  ground  on  which 
a  custom  can  control  the  grant  must  be  that  it  interprets 
the  intention  of  the  parties  in  using  such  and  such  words: 
then  if  the  Court  can  collect  that  intention  from  the  acts 
of  the  parties  themselves,  which  the  authorities  warrant 
them  in  doing,  they  are  bound  to  give  the  same  effect  to 
it.  Here  it  appears  to  have  been  the  intent  of  the  parties 
that  the  persons  named  in  the  copy  should  all  take  sucees- 
sivclv,  paying  rent  annually,  and  aheriot  upon  the  death  of 
each  taker.  In  pursuance  of  this,  Itoht.  fiau'den  was  ad- 
mitted tenant,  entered  upon  the  death  of  the  grandmother, 
who  had  her  widow's  estate  in  the  premises,  and  regularly 
paid  his  rent,  which  was  accepted  as  such.  The  admit- 
tance vested  the  legal  estate  in  him,  as  it  was  said 

((i)  Scd  vide  Spyvc  v.  Top/turn,  ante,  115. 

ill 
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in  Kite  and  Queinton's  case  («)  where  a  surrender   out   of         1803 
court  upon  condition  having:  been  presented  without   the 

condition,  and  the  surrenderee  being  dead,  the  *  steward  ad-         LIGHI 

against 
mitted  the  heir,  to  whom  the  surrenderor  released  by  deed  ;     BAWDEN. 

and  held  well  "  because  the  releasee  was  admitted,  and  was 
copyholder  in  possession,  so  that  a  release  of  a  customary  [  274  ]  * 
right  might  enure  to  him,  and  he  was  in  by  title  sciL  by  the 
lord's  admittance."  It  is  true  that  the  admittance  here',was  as 
tenant  in  reversion  ;  but  the  legal  effect  is  the  same  ;  and  at 
any  rate  Robt.  B.  was  afterwards  recognized  by  the  lord  as 
copyholder  in  possession  by  the  receipt  of  rent,  which  is  in 
itself  a  good  admittance,  according  to  Barker  v.  Denham  (b), 
and  1  Rol.  Abr.  505.  /.  26.  As  to  this  rent  not  having  been 
specifically  received  by  the  dean  and  chapter,  the  receipt  of 
it  by  their  lessee  is  to  all  legal  purposes  the  same,  and  must 
be  presumed  to  have  been  with  their  knowledge  and  consent. 
Then  the  receipt  of  the  rent  being  at  all  events  an  acknow- 
ledgment of  a  subsisting  tenancy  entitled  the  party  and 
those  claiming  from  him  to  a  regular  notice  to  quit,  however 
defective  the  title  might  have  been  by  virtue  of  which  he  was 
admitted  into  possession. 

Dampier  in  reply.  No  intent  of  the  parties  to  be  collected 
from  collateral  circumstances  can  vary  the  legal  construc- 
tion of  the  copy  itself,  to  which  alone  the  legal  interests  of 
the  parties  can  be  referred ;  and,  therefore,  though  admit- 
tance be  necessary  to  the  consummation  of  a  copyholder's  title, 
yet  of  itself  it  operates  nothing  without  the  substratum  of 
a  prior  good  title  to  be  admitted,  derived  under  some  valid 
and  subsisting  copy.  Then  if  admittance  alone  without  any 
copy  cannotpass  the  estate,  being  contrary  to  the  very  nature 
of  the  tenure,  a  fortiori  an  admittance  against  the  copy  could 
not  have  such  an  operation.  Admittance  in  effect  means  L  275  ] 
no  more  than  putting  in  possession,  and  where  it  is  spoken 
of  in  the  books  as  giving  title,  it  is  only  with  reference  to 
some  prior  right.  Then  the  acceptance  of  rent  could  not 
confer  a  better  estate  than  the  admittance  itself.  During  JRoi/. 
Baivden's  life,  he  might  be  said  to  have  an  equitable  estate 
in  the  premises,  and  by  the  same  rule  the  dean  and  chapter 
had  an  equitable  right  to  the  6s.  convertionary  rent ;  but  that 
ended  with  his  death,  and  the  rent  has  never  been  received 


(a)  4  Co.  25. 


P3 


(b)Sty.  14,6. 


since. 
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1803.        since.     But  the  widow's  estate  is  claimable  only  by  the  cus- 
tom where  the  husband  died  seised,  and  cannot  be  extended 
RIGHT       -,  -.      ,     •        •      ,  .          ,,  xl 

.  bv  equity,  being  in  destruction  ol  the  tenure. 

against         *  •;' 

Lord  ELLEN  BOROUGH  C.  J.  I  know  nothing  of  the  cir- 
cumstances of  this  case  but  as  they  appear  stated  to  the 
Court,  and  judging  from  thence  it  seems  to  be  against  all 
conscience  that  this  body  should  have  received  £30.  from  a 
purchaser,  who  must  be  supposed  to  have  intended  to  ob- 
tain some  valuable  consideration  for  his  purchase-money  be- 
yond the  estate  which  he  before  held  in  the  premises,  and 
that  they  should  now  insist  upon  a  rigorous  construction 
of  their  own  conveyance,  by  which  it  is  contended  that  the 
purchaser  took  nothing  in  addition  to  his  old  estate.  How- 
ever, if  they  will  persist  in  calling  for  the  opinion  of  the 
Court,  we  must  not  war])  the  law  in  order  to  meet  the 
latent  justice  of  the  case:  and  if  a  court  of  equity  cannot 
relieve  the  defendant  under  these  circumstances  she  must  go 
without  relief ;  for  we  cannot  give  it  to  her  without  stretching 
and  violating  the  rule's  of  law.  Without  any  custom  appear- 
ing in  this  manor  for  the  cestuy  que  vies  to  take  the  legal 
estate  in  reversion,  to  be  sure  the  words  granting  the  estate  to 

Willnnn  liaicdeu,  to  liold  to  him  for  (he  lives  of  Robert  and 
W  illiani  Bawden  his  grandsons,  and  the  life  of  the  longest 
liver  of  them  successively,  only  conveyed  the  estate  to 

William  linn-den  the  grandfather,  during  the  lives  of  the 
persons  so  named.  Had  such  a  custom  been  stated,  it  might 
have  had  the  effect  of  passing  the  estate  to  the  other  per- 
sons named:  but  without  it  I  cannot  say  that  they  took  the 
reversionary  estate  under  ihe  words  of  the  copy.  Then  if 
they  could  not  take  under  those  words,  as  little  can  I  say 
that  the  bare  admittance  conferred  an  estate  according  to  the 
custom  ofl/ie  '/minor,  so  as  to  give  the  widow  of  Rohert  Bawden 
an  estate  for  her  life,  by  virtue  of  the  seisin  of  her  husband. 
For,  giving  the  admittance  its  utmost  effect,  it  could  only 
give  the  tenant  an  estate  at  will,  or  at  most  for  life;  but  could 
not  create  such  an  estate  as  would  survive  to  his  widow, 
which  could  <mlv  arise  out  of  the  copyhold,  according  to  the 
custom.  Neither  can  w  e  refer  1  he  payment  ol  the  O'.s.  rent  by 
the  husband  to  a  holding  as  tenant  from  year  to  year,  because 
it  expressly  appears  to  have  been  paid  on  another  account 
and  adiilerenl  consideration,  to  which  it  must  be  attributed, 

On 
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On  no    ground    therefore  can  the    widow  be   entitled  to         1803. 

retain  possession  against  the  legal  title  of  lessors   of  the 

,   -    ,.£  RIGHT 

Plamtltis'  against 

GROSE  J.   The  only  question  before  us  is,  Whether  the  BAWDEN. 

widow  be  entitled  to  her  free  bench,  which  is  an  excrescence 
arising  out  of  a  copyhold  estate  from  the  seisin  of  the  hus- 
band? Now  she  cannot  be  so  entitled,  because,  according 
to  the  known  law  of  copyholds  upon  a  grant  like  the  pre- 
sent to  William  Bawden,  to  hold  to  him  for  the  lives  of 
two  others,  and  the  longest  liver  of  them  successively,  Wil- 
liam Bawden,  only  was  seisedof  the  estate,  and  not  the  cestuy 
que  vies,  of  the  survivor  of  whom  the  defendant  Man/  was 
the  widow.  Then  as  to  the  admittance,  it  is  clear  that  that  [  277  ] 
could  not  operate  to  give  her  husband  an  estate,  if  the 
copy  did  not,  according  to  the  custom.  And  it  being  ap- 
parent in  what  character  the  husband  held,  and  on  what 
account  the  annual  payment  of  Gs.  was  made,  we  cannot 
consider  it  as  creating  an  agreement  for  a  tenancy  from  year 
to  year. 

LAWREN  CE  J.  I  should  have  been  glad  to  have  found  any 
ground  upon  which  we  could  have  given  judgment  for  the 
defendant ;  for  on  the  case  before  us  there  can  be  no  doubt' 
but  that  at  the  time  of  the  reversionary  grant,  for  which  £30. 
purchase-money  was  given,  it  must  have  been  intended  to 
pass  the  estate  to  the  new  lives  with  all  the  advantages  which 
the  custom  would  give  them,  amongst  others,  the  right  of 
the  tenant's  widow  to  enjoy  the  estate  after  his  death.  But 
the  case  before  us  is  one  where  there  is  no  custom  stated  to 
warrant  the  cestuy  que  vies  in  remainder  in  taking  any  estate 
under  the  copy.  The  copy  in  the  terms  of  it  operates  only 
as  a  errant  to  William  Bawden  the  grandfather  for  the  lives 

O  O 

of  other  persons,  which  to  be  sure  was  as  to  him  a  per- 
fectly nugatory  grant.  On  the  question  of  the  tenancy 
from  year  to  year,  I  do  not  think  we  can  infer  from  the 
payment  by  liobert  Ban-den  of  the  customary  rent  of  Gs. 
that  there  was  a  contract  between  him  and  the  dean  and 
chapter  that  he  should  hold  as  tenant  from  year  to 
year.  It  was  paid  and  received  altogether  on  another 
account. 

LE  BLANC  J.  To  be  sure  William  Baicden  the  grandfather 
would  never  have  paid  his  money  for  such  a  grant  as  this  if  he 
had  understood  what  it  really  was:  for  it  is  no  more  than  a 
grant  to  him  to  hold  during  the  lives  of  others/vvhich  conveyed  [  278  J 

P  4  no 
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1 803.         no   estate  to   them,  as  was  probably  the  intention    of  the 
purchaser.     And  though  thev  were  afterwards  admitted  as 

IxIGIIT 

.       tenants  in  reversion,  vet  I  cannot  say  that  such  admittance 

<t  fj(ii  i/t>t  *  •* 

BAWDEJJ.  would  extend  the  grant,  so  as  to  convey  the  legal  estate  in 
reversion  to  them.  Then  as  to  the  question  of  tenancy  from 
year  to  year,  the  payment  of  rent  cannot  be  evidence  of  a 
holding  from  year  to  year,  if,  as  in  the  case  of  a  conven- 
tionary  rent  like  this,  it  be  not  a  payment  of  rent  as  between 
landlord  and  tenant. 

Postea  to  the  lessors  of  the  Plaintiff, 


fi'dwi.  DOE  on  the  several  Demises  of  GARXER  and  BAL- 
LAXTIXE  against  ISABELLA  LAWSOX,  MARY  WIL- 
sox,  and  NORMAN  BRO  UGH. 

One  devises    EJECTMENT  for  an  undivided  third  part  of  certain  free- 
to  his  natu-     ,     ,  ,  .          .        ,  .   ,       r  T17.  .       ,  ,, 

rd  sou   'uul   no^('    premises   in    the   parish  of    wigton  in  the  county    of 

in  case  of  Cumber  land.     The  defendants  defended  separately  for  differ- 

his  marriage  ent  parts    of  the    premises.       The   cause  was   tried  before 

Avith  certain  £]inm[}r(,  j.  at  the  last  assizes  for  the  county  of  Cumberland, 

his^v'n'o-  when  tlie    jury  found    a   verdict  for    the   defendant   Mary 

v.  -knout  is-  Wilson,  as  to  such  parts  of  the  premises  as  she  defended  for  ; 

sue,  then  to  but  found  a  verdict  for  the  plaintiff  as  to  such  part  of  the 

1    "  1 

tus  nephew     premises  as  the    defendants    Isabella  Lawson  and    ~\onnan 
j"  •  ~[  |  ,    Brotifr/i  defended  for,  subject  to  the  opinion  of  the  Court  upon 
cease  then     the  following  case  : 

for  and  a-          !*aac  Wilton,  being  seised  and  possessed  of  divers  freehold, 
mongstsMcfl  customary,  and  leasehold  estates  in  the  county  of  Cumberland, 
'    i  •  '    of  which  freehold  premises  the  premises  in  question  are  part, 
and  tlie'ir        by  his  will  duly  executed,  dated  the  29th  of  January  1790, 
[  279  1     devised  all  and  every  his  freehold  messuages,  lands,  &c.  in 
heirs,  &c.  as   Wigton  or  elsewhere  in  Cumberland  (except  his  freehold  land 
sliallappcar   a^  J)u)iflraw  after  mentioned)  to  his  nephew  Joseph  Wilton, 
>rovcd  to  'be   an(^   ^"s    ^rienc^s  Munyo  Glakter   and    William    lid/lanlinc, 
of      <dll(^  the  survivor  of  them,  and  to  the  heirs    of  such     survi- 


^in,  in  such    vor,  in  (rust   that   they  or  the   survivor,  &c.  should  iinme- 

proportions     diately   after   his   decease  receive  and   take   the  rents  and 

us  they 

would  by  vir- 

tue of  the  statute  of  distributions  Inrcle.cn.  (--n  titled  to  his  personal  estate  if  lie  lind. 

died  intestate  :   held  that  the  clistribution   was  to  be  made   amonirst   those  ulio 

ivfix-  '.lit:  testator's    next    of  kin  nL  tht   time  of  /its  death,  thousjh  the  nephew,  to 

•vrliom  a  prior  lii'e  estate  \vus  given,  \\ere  one  of  them. 

profits 
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profits  of  the  said  premises,  and  apply  one  moiety  there-        1803. 
of  unto  the  testator's  natural  son   John  Lawson   or  his  as- 

si°Tis,  until  he  should  intermarry   with  any  person  (except 

'  .  .  ,r  -,..1  ,l          against 

as  after  mentioned),  viz.  upon  this  condition  precedent,  that       LAWSQX 

upon  his  marrying  with  any  woman  except  the  daughters  and  Others, 
of  Joseph  Ismay,  then  in  trust  after  such  marriage  (except 
as  before  excepted)  for  the  said  J.  Lawson  and  his  assigns 
for  life,  without  impeachment  of  waste,  but  to  permit  him  or 
them  to  receive  and  take  the  rents,  &c.  remainder  to  the 
trustees  to  preserve  contingent  remainders,  remainder  to  the 
issue  of  the  body  of  the  said  John  Lawson  upon  the  body  of 
any  woman  he  shall  take  to  marriage  (except  any  of  the 
daughters  of  the  said  J.  /.)  and  to  the  heirs  of  such  issue  : 
but  in  default  of  such  issue,  or  in  case  the  said  John  Laivson 
should  intermarry  with  any  of  the  daughters  of  the  said  J .  1. 
then  and  in  either  of  such  cases,  and  from  and  immediately 
after  either  of  such  events  ( whichsoever  of  them  should  first 
happen),  then  and  thereupon  he  devised  the  said  premises 
unto  his  said  nephew  Joseph  Wilson  for  life  :  remainder  to 
the  said  M.  G.  and  W.  ]3.  during  the  life  of  the  said  Joseph 
Wilson,  in  trust  to  preserve  contingent  remainders ;  but  to 
permit  him  to  receive  the  rents,  Sec.  "  and  from  and  after 
the  decease  of  the  said  Joseph  Wilson,  then  I  give  and  devise 
the  said  premises  unto  the  said  last  mentioned  trustees  and 
their  heirs,  for  and  amongst  such  person  and  persons,  and  to  [  280  j 
his  and  their  several  and  respective  heirs  as  tenants  in  com- 
mon and  not  as  joint  tenants,  aft  shall  appear  and  can  be  proved 
to  be  my  next  of  kin,  in  such  parts  and  proportions  as  they 
would  by  virtue  of  the  statute,  of  distributions  hare  been  enlil/ed 
to  my  personal  estate,  if  I  had  died  intestate,  and  to  and  for 
no  other  use,  intent,  or  purpose,  whatsoever."  Then  re- 
citing that  he  was  possessed  of  and  entitled  to  divers  custom- 
ary estates  in  Cumberland,  held  in  trust  for  him  and  his 
heirs,  or  of  such  other  person  or  persons  as  he  should  by 
his  last  will,  or  by  any  deed,  Sec.  appoint;  he  thereby  ap- 
pointed the  several  trustees  &c.  to  stand  seised  of  the  said 
customary  estates  for  the  same  uses,  trusts,  &c.  as  his  free- 
hold estates  before  devised :  charging,  nevertheless,  the 
said  freehold  and  customary  premises  with  one  annuity  ofM'5. 
to  his  sister  Martha  Wilds,  and  another  of  4.0s.  to  E.  P. 
He  then  devised  to  the  ,said  J.  Wilson.,  M.  Glaister,  and  W. 
Ballantine,  their  executors,  &c.  his  leasehold  estate  at  //. 

in 
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in  trust  to   apply   the   rents,   or  to  sell  the  premises,  and 
~  place  out  the  money  at  interest,  and  to  pay  and  apply  such 

against  rents  or  interest,  and  divide  the  premises  or  purchase-money 
LAAVSOX  arising  therefrom  to  and  amongst  such  person  or  persons, 
and  Others,  for  such  periods  and  in  such  proportions  as  the  said  free- 
hold and  customary  premises,  and  the  rents  and  profits 
thereof,  were  therein  before  limited  and  devised.  He  also 
devised  to  the  said  Joseph  Wit.<on  in  fee  all  his  freehold  land 
at  Dnndraw.  lie  then  bequeathed  to  the  said  J.  Wilson, 
M.  Glaistcr,  and  IT.  Ballantine,  their  executors,  £ce.  all  His 
stock  in  trade  and  household  goods  and  furniture  in  his 
dwelling-house,  £\.c.  in  Wigton,  in  trust  to  permit  the  said 
Joint  I Micson  to  take  possession  of  the  said  stock  in  trade, 
and  carry  on  the  same  trade  as  he  the  testator  had  usu- 
[  281  ]  ally  done  there,  for  one  year  next  after  his  decease  ;  and 
also  to  have  the  use  of  the  furniture  there.  And  ifduring  that 
one  year  John  Laic:;ou  should  conduct  the  said  trade  to  the 
approbation  of  the  trustees,  the  testator  willed  that  the  same 
should  then  become  his  absolute  property;  otherwise  the 
trustees  then  should  have  the  right  to  resume  possession, of 
and  sell  the  said  stock  in  trade, and  the  money  arising  there- 

•/ 

from  to  constitute  part  of  his  personal  estate,  applicable  to 
such  purposes  as  were  thereby  bequeathed.  And  the  trustees 
were  to  permit  the  saidJo/M  Lawxon  to  enjoy  the  use  of  the 
furniture  as  long  as  he  chose  to  keep  house,  and  until  he 
should  marry;  and  after  his  marriage  (other  than  with  the 
daughters  of  J.  JL)  the  said  furniture  to  become  his  own  pro- 
perty. But  if  he  should  marry  witli  any  of  the  daughters  of 
./.  /.  the  trustees  might  take  possession  of  the  furniture  and 
sell  it,  and  the  money  to  be  considered  as  part  of  his  personal 
estate,  subject,  to  the  disposition  of  his  will.  All  the  resi- 
due and  remainder  of  his  estate  and  effects,  of  what  nature 
or  quality  soever,  he  gave  and  bequeathed  as  follows,  viz. 
"  one  moiety  to  be  divided  betwixt  the  said  John  Lau~sonQ.nd 
Joseph.  Wi  l*o)i,  mid  the  oilier  inoie/!/ 1  hereof  to  be.  divided  at/tongsf. 
>/>?/  ncil  of  kin  according  to  the  xlnlnte.  of  <Jisfribnfioiif<"  And  he 
appointed  the  said  Joseph  Wilson,  >\1it>igo  Glai-icr,  and  \\il- 
IUDH.  ftallanthie,  joint  executors. 

The  testator  I  time,  \Vi/son  died  the  (>th  of  Veltninry  1790, 
leaving  his  trustees  .7o.sfy>/<  H  /'/../>;/,  ]\l .  G/<ii*/.er,  and  IT.  /W- 
fftiilini',  as  also  his  natural  son  the  said  John  Ldivson  surviv- 
ing him.  At  the  time,  of  the  testator's  death  his  next  of  km 
under  the  statute  of  distributions  were  the  said  Joseph  H  it- 
son, 
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son,  his  nephew  and  also  his  heir  at  law,beingthe  son  ofJona-        1S03. 
than  Wilson,  the  eldest  brother  of  the  testator,  who  died  in 


the  lifetime  of  the  testator:  another  *  nephew.  John  Wilson, 

1  .  agaznst 

only  child  of  the  testator's  second  brother  Job  Wilson,  which      L, \wsoir 

Job  also  died  in  the  testator's  lifetime  ;  and  the  testator's  and  Others, 
sister  Martha  Willis.  After  the  testator's  death  the  trustees  *  [  282  ] 
entered  into  possession  of  the  premises  in  question,  and 
paid  a  moiety  of  the  rents  and  profits  to  the  said  John  Law- 
son  according  to  the  directions  of  the  will,  until  the  time  of 
his  marriage  after  mentioned.  The  said  Joseph  Wilson,  one 
of  the  said  trustees  and  the  testator's  nephew  and  heir  at 
law,  died  without  issue  on  the  17th  of  April  1791,  and 
before  the  marriage  of  the  said  John  Laicson  after  men- 
tioned, leaving  the  lessor  of  the  plaintiff  Joseph  Garner  then 
an  infant,  his  the  said  Joseph  Wilson's  nephew  and  heir  at 
law,  being  the  son  of  his  the  said  Joseph  Wilson's  sister, 
who  married  Joshua  Garner  and  died  in  the  testator's  life- 
time, leaving  one  child  only,  viz.  the  said  Joseph  Garner,  and 
the  said  Joseph  Garner  then  also  being  heir  at  law  to  the 
said  testator  Isaac  Wilson.  The  said  Joseph  Wilson  mode  a 
will,  and  appointed  Mary  his  wife  executrix  thereof.  The 
said  Martha  Willis,  the  testator's  sister,  died  after  the  testa- 
tor's death  on  the  29th  of  Mai/  1791,  and  before  the  marriage 
of  the  said  John  Laicson  after  mentioned,  leaving  several 

o 

children  surviving  her,  viz.  Jonathan  Willis,  Thomas  Willis, 
Joseph  Willis,  Martha  who  married  Joseph  Saul,  and  Milcah 
who  married  John  Martindale,&iu\  who  were  alive  at  the  time 
of  the  marriage  of  the  said  John  Laicson  after  mentioned,  as 
was  also  the  said  John  Wilson,  the  testator's  other  nephew 
hereinbefore  mentioned.  By  indentures  of  lease  and  re- 
lease and  assignment,  dated  the  loth  and  16th  of  February 
1794.  made  between  Man/  Wilson,  widow  and  executrix  of 
the  said  Joseph  Wilson,  the  said  John  Wilson,  Jonathan 
Willis,  Thomas  Willis,  Joseph  Willis,  Joseph  Saul  and  Martha 
his  wife,  and  John  Martindale  and  Milcah  his  wife,  of  the 
one  part,  and  the  said  John  Laicson  of  the  other  part;  [  283  ] 
in  consideration  of  certain  sums  of  money  therein  men- 
tioned to  them  respectively  paid,  they  granted,  released,  and 
assigned  to  and  for  the  use  of  John  Lrwson,  his  heirs, Sec.  all 
and  every  the  said  freehold,  customary  and  leasehold  pre- 
mises. On  the  21st  of  Jannanj  1795,  the  said  John  Laicson 
named  in  the  will  of  the  said  testator  intermarried  with  Isa- 
bella 1st  nay,  one  of  the  daughters  of  the  said  J.  I.  mentioned 

in 
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1 803.         in  the  will  of  the  said  testator  Isaac  Wilson,  and  in  March  1 801 
the  said  John  Lawson  died,  leaving  the  said  Isabella  his  wi- 
•     .       dow  and  several  children  by  her  surviving  him.     The  said 
LAWSON      Joseph   Garner  the  lessor  of  the  plaintiff  attained  the  age  of 
and  Others.   21  years  on  the  28th  of  June  1799.     The  said  M.  Cloister, 
one  of  the  trustees  named   in  the  will  of  the  testator  Isaac 
Wilson,  died  since  the  death  of  the  testator.     The  question 
(a)  for  the  opinion  of  the  Court  was,  whether  the  plaintiff 
were  entitled  to  recover;  and  if  the  Court  should  be  of  that 
opinion,  then  the  verdict  to  remain  for  the  plaintiff  as  it  now 
stands  ;  but  if  the  Court  should  be  of  opinion  that  the  plain- 
tiff was  not  entitled  to  recover,  then  a  verdict  to  be  entered 
for  the  defendants  Isabella  Lawson&nd  JSorman  Brough. 

Littledale,  for  the  plaintiff,  contended  that  by  the  devise 
to  the  trustees,  upon  the  event  of  John  Lawson's  dying 
without  issue,  or  marrying  one  of  the  daughters  of  /.  Ismay, 
(which  latter  event  took  place,)  "  for  and  amongst  stick 
"  person  and  persons  and  I  heir  several  heifs,  as  tenants  in  eom- 
"  mon,  as  shall  appear  to  be  'tin/  ne.vt  of  kin,  in  such  parts  and 

T  284  1  "  ProPol"tions  as  they  would  by  virtue  of  (he  statute  of  distri- 
"  butions  have  been  entitled  to  my  personal  estate  if  I  had 
died  intestate,"  must  be  intended  of  such  persons  as  were 
his  next  of  kin  at  the  time  of  the  testator's  death,  and  not 
such  as  were  his  next  of  kin  at  the  time  when  the  contin- 
gency happened  ;  because  the  former  were  the  persons  who 
by  the  statute  of  distributions,  to  which  express  reference 
is  made  by  the  testator,  were  alone  entitled  to  take  a  distri- 
butable share  of  his  personality  ;  and  no  others  can  answer 
the  whole  description  contained  in  the  will.  This  is  the  ob- 
vious sense  of  the  words.  And  in  Ellison  v.  Airey(b)  Lord 
ILardwic'ke  said,  "  the  Court  generally  takes  it  that  there 
ought  to  be  a  legatee  in  being,  and  therefore  will  not  con- 
strue a  will  to  extend  to  persons  not  in  being  unless  the  tes- 
tator shews  his  intention  to  be  such  by  the  words  in  the  will.'* 
Now  here,  after  the  limitations  in  favour  of  Lawson  are  at 
an  end,  the  testator  reverts  to  his  own  relations  ;  and  it  is 
more  natural  that  he  should  prefer  those  who  were  his  next 

(a)  Lord  Ellenborough  complained  that  the  rule  of  Court  was 
not  sufficiently  attended  to,  in  not.  stating  in  the  margin  of  the 
paper-books  sent  to  the  Judges  the  points  intended  to  be  made  in 
argument. 

\b)  1  Vcs.  114. 

of 
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of  kin  at  his  own  death,  whom  he  knew,  and  whose  descen-        1803, 
dants  might  take  from  them,  than  that  the  first  takers  should 
be  such  as  were  in   a  remoter  decree  of  relationship,   and 


perhaps  not  in  esse  at  his  death:  and  this  is  the  more  pro-      LAWSON 

bable,  as  a  different  construction  would  exclued  the  repre-    and  Others. 

sentatives  of  Joseph  Wilson,  his  heir  at  law  at  the  time  of  his 

death,  and  who  was  a  particular  object  of  his  bounty.    Sup- 

posing there  had  been  no  limitation  at  all  to  J.  Lawson,  there 

could  have  been  no  doubt  but  that  the  next  of  kin  meant 

such  as  answered  that  description  at  the  testator's  death  then 

the  intervention  of  that  distinct  limitation  cannot  vary  the 

construction  as  to  the  description  of  persons   to  take  af- 

terwards.    Ifitbe  said  that  this  is  either  a  contingent  re-   [  28-5  " 

mairider  or  an  executory  devise,  and  therefore  the  vesting  of 

it  was  to  be  postponed  till  the  limitation  over  took  effect  ; 

though  that  might  be  a  reason  why  the  interest  should  not 

vest  in  the  particular  persons,  it  is  no  reason  why  the  de- 

scription  of  persons  who  were    capable   of  taking  should 

vary  from  time  to  time.      In  Ranncr  v.   Mowbray  («),  where 

a  residue  was  bequeathed  to  be  divided  amongst  those  who 

were  related  to  the  testator,  the  Lord  Chancellor  held  that  it 

was  to  be  confined  to  those  who  were  entitled  to  share  under 

the  statute  of  distributions  ;  and  that  though  the  distribu- 

tion were  deferred  till  after  the  death  of  the  testator's  wife, 

to  whom  the  estate  was  first  given,  and  the  subsequent  sale 

of  it,  yet  that  did  not  prevent  the  interest  from  vesting  at. 

the  death  of  the  testator.      The  like  construction  prevailed 

iu  Masters  v.  Hooper  (/»),  where  the  testator  gave  a  residue 

to  A.  for  life,  remainder  to  B.  for  life,  and  after  his  decease  to 

he.  divided  amongst  all  his   relations,  share  and  share  alike. 

There  the  contention  was  between  those  who  were  the  next 

of  kin  at  the  time  of  the  testator's    death,   and   those  who 

were  such  at  the  death  of  the  second  taker  ;  and  held  that 

the  former  were  entitled  as  in  the  case  of  an  intestacy.    The 

same  opinion  was  intimated  by  the  Lord  Chancellor  in  Phi- 

lips v.  Garth  (r),  but  that  was  ultimately  compromised.     All 

these  cases  were  so  much  the   stronger  than  thi«,  because 

there  was  no  direct  reference  by  the  tefetators  themselves  to 

the  statute  of  distributions  as  in  this  case.     In  some  cases 

indeed  where  the  limitation  over  has  been  to  children  gene- 

rally, it  has  been  holden  to  include  such  as  had  come  in  esse 

(«)  3  Bro.  Chan.  Cas.  234.      (><•}  4  Bro.  207.     (c)  3  Uro.  70. 

after 
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1S03.  after  the  testator's  death,  and  before  the  limitation  over 
took  effect.  Ellison  v.  Airey  (a)  and  Baldwin  v.  Karver  (b), 
aaainst  vvent  *  upon  that  principle.  But  there  they  come  within 
L.vwsox  tlie  same  general  description  of  children:  the  same  class  of 
and  Others,  persons  still  take  who  were  the  objects  of  favour;  they  are 
*  [  286  ]  all  in  the  same  degree  of  relationship  to  the  testator ;  and 
there  is  this  further  and  essential  distinction  between  that 
and  the  defendant's  case,  that  though  the  limitation  be  en- 
larged by  construction  to  include  those  who  were  not  in  esse 
at  the  testator's  death,  yet  no  person  is  deluded  who  was 
more  nearly  related  to  him,  and  who  was  once  within  the 
description  at  that  period.  And  in  Devissiie  v.  Mello  (c)  where 
stock  was  left  to  L.  for  life,  and  in  case  he  did  not  leave 
children,  to  revert  to  W."1^  children  in  equal  parts;  a  daughter 
of  TF.'s  who  was  living  at  the  time  of  the  bequest  made, 
and  survived  the  testator,  but  who  died  before  L.  was  holden 
to  have  a  vested  interest  which  was  transmissible  to  her  re- 
presentatives upon  the  death  of  L.  without  children.  There 
is  another  class  of  cases  depending  on  the  future  execution 
of  powers,  in  which  case  the  distribution  is  necessarily  con- 
fined to  those  whj  are  capable  of  taking  at  the  time  of  the 
power  executed  :  bnttht.se  are  clearly  distinguishable ;  for 
there  the  testator  transfers  the  pouer  of  selecting  the  objects 
of  bounty  from  himself  to  the  person  to  whom  the  power  is 
given,  and  who  consequently  has  a  personal  discretion  to 
exercise  within  the  limits  assigned  by  the  power.  Of  this 
nature  were  the  cases  of  Harding  v.  G/i/n  (//),  and  Atloniey- 
(jct/eral  v.  lyOi/lei/  (e).  But  these  were  cited  in  the  argu- 
ment of  Masters  v.  Jluojx'r  before  mentioned,  and  must 
therefore  have  been  thought  by  the  Lord  Chancellor  not 
[  287  1  to  apply  to  a  case  like  the  present.  Here  then  Joseph 
Wilson  took  a  remainder  in  fee  in  one-third  part  of  the  pre- 
mises which  descended  to  the  lessor  of  the  plaintiff  a  heir 
at  law. 

\\ood,  contra,  contended  that  the  meaning  of  the  testator 
"was  to  postpone  the  distribution  till  the  limitation  over  took 
effect  upon  the  happening  of  the  contingency  of  ./.  Laic- 
,so//'s  marriage  \\ith  ./.  /.'s  daughter,  at  which  period  the  in- 
terest was  to  be  shared  according  to  the  statute  of  distri- 
butions, by  which  the  latter  words  would  be  satisfied  as 

(n)  I    I'm.  111.          (/'.)  Voii-p.  I509.      ( r)  1    Hro.  ('It.  "Jus.  537. 
(d)  1  Atk.  40'J.         (<•)  -1   Vin.Ahr.  485.pl.  10. 

well 
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well  as  by  the   other  construction;  and    that  was  the  only          1803. 
way  in  which  all  the  words  could  be  satisfied  ;  for  the  distri- 
bution was  to  be  made  amongst  such  persons  as  after  the  . 
happening  of  the  contingency  should  then  appear  to  be  his       LAWSOJI 
next  of  kin.     The  word  t/ien  is  not  indeed   inserted   in  that  and  Otkers. 
order  of  the  words  as  they  stand  in  the  will,  but  it  is  inserted 
in  the  preceding  part  of  the  sentence,  and  must  necessarily 
be  so  understood  according  to  the  grammatical  construction 
of  it.      For   in  default  of  issue   of  Lawson,  or  in  case   he 
should   intermarry  with  any  of  the  daughters  of  Joseph  1s- 
may,  then  immediately  after  either  of  such  events  as  should 
first  happen,  the  devise  over  to  Joseph  Wilson  is  to  take  ef- 
fect;   and    from   and   after    his    decease,  then  he    devises 
over  to  trustees    for  and  amongst  such   person   and    per- 
sons as  should  appear  and   could  be  proved  to  be  his  next 
of  kin,  &c.     The  period  when  such  proof  was  to  be  made  is 
therefore  fixed  to  be  after  the  happening  of  those  events. 
At  the  time  of  making  the  will  there  could  be  no  question 
who  were  the  testator's  next  of  kin,  and  if  he  had  meant 
to  give    the   residue  to  his  sister  and   his  two  nephews  he 
would    have    expressly    named    them,   as  he  did  in  other 
parts  of  his   will  :  instead  of  which,   by  giving    it  to   such 
person  and  persons  as  Khali  appear  and  can  be  proved  to   be  his 
next  of  kin,  it  is  clear  that  he  meant   to  refer  to   a   future          r  28$  1 
period,  till  when  it  was  uncertain  who  would  then  be  his  next 
of  kin.      The  word  shall  in  itself  implies  a  future  time  ;  and 
this  is  confirmed  by  the   uncertain  description  of  the  person 
or  persons  who  would  then  be  entitled  to  take  as  next  of  kin. 
Now  at  the  time   of  John  Laioson's   marriage  the  testator's 
next  of  kin  under  the  statute  of  distributions  were  JohnWil- 
son  and  the  children  of  Martha  Willis,  which  would  exclude 
the  lessor  of  the  plaintiff  Joseph  Garner,  who  claims  under 
Joseph  Wilson,  who  died  before  the  contingency  happened, 
namely,  that  of  Luwsons  marrying  one  of  Isrnai/*  daughters, 
on  which  alone  he  was  to  take.    It  is  not  probable  that  if  the 
testator  meant  that  his  nephew  Joseph  Wilson  should  take  a 
vested  fee  in  one  third,  he  should  first  have  given  him  an 

O 

estate  for  life  in  the  same.  In  Worseley  v,  Johnson  (a),  where 
the  question  was  whether  the  testator's  wife  should  be  in- 
cluded in  the  term  relations  to  whom  the  remainder  over  wa* 

(a)3Atk.  758.761. 

devised, 
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1803.         Lord  Hardwicke  decided  in  the  negative,  for  this,  amongst 
other  reasons,    that  an    express  estate  for  life  was  before 
iven  *°  'ier-     And  in  none  of  the  cases  cited  was  there  an 


LAWSOX  antecedent  life  estate  given  to  the  party  who  was  afterwards 
and  Others,  to  take  any  share  of  the  remainder  in  fee.  Nor  were  there 
any  such  words  in  Hayner  \.Mowbray  (a)  as  here,  fixing  the 
distribution  of  the  residue  to  take  effect  at  a  certain  future 
period  when  it  was  to  be  proved  who  were  entitled  under 
the  description.  Every  case  of  this  sort  is  a  question  of 
intention,  depending  upon  the  particular  provisions  of  the 
will,  and  cannot  be  governed  by  any  other  not  exactly 
like  it. 

'Lit  tic  dale  in  reply  observed,  that  in  Masters  v.  Hooper  (In 
the  testator's  nephew  took  an  estate  for  life,  and  yet  his  re- 
presentatives after  hisdeath  were  decreed  to  take  a  distribu- 
tive share  in  the  remainder  over:  and  that  nothing  was  more 

~ 

common  both  in  wills  and  settlements  than  for  one  to  take 
an  estate  for  lift',  to  whom  afterwards  a  contingent  remainder 
in  foe  was  limited  which  would  go  on  his  death  to  his  repre- 
sentatives. In  Worseley  v.  Johnson  (c)  the  question  was,  whe- 
ther the  testator  meant  iu  the  word  relations  to  include  his 
wife  ;  for  it  was  clear  that  strictly  speaking  she  was  not  in- 
cluded in  that  term,  but  would  take  under  tlu:  statute  of 
distributions  ro  nomine  as  wife,  and  not  as  a  relation  ;  the 
naming  her  therefore  before  in  a  distinct  provision  for 
her  life  was  a  circumstance  against  such  an  intention. 
But  here  the  import  of  the  descriptive  words  used  is 
plain,  and  the  only  question  is  as  to  the  period  of  time 
when  the  description  shall  attach.  And  therefore  the 
circumstance  of  a  prior  estate  for  life  given  toJose/i/i  Wi/- 
^on  does  not  shew  an  intention  to  exclude  him  from  a 
description  of  persons  v\  ithin  which  he  properly  came.  With 
re>pect  to  the  testator's  not  having  expressly  named  hi  • 
then  next  uf  kin,  as  he  might  have  done  if  he  had  so  intend- 
ed ;  ;>s  he  meant  to  refer  to  a  future  period,  namely,  that  of 
his  «i\vn  death,  before  which  alterations  mi»'ht  happen  by 
the  dtjaihs  of  his  iu:ar  relations,  the  description  was  ne- 
cc.^anly  uncertain  as  to  the  individuals  to  whom  he  meant 
to  rxtriid  his  bouuiv  at  thai  period,  which  sufficiently  ac- 
counts for  the  u'cueral  \\ordhiu;  of  the  residuary  clause.  The 

(")  .'}  tiro.  (.'linn.  Cits.  -2'CA.          (l>)  4  Bro.  Chan.  Cus.  207. 
(c)  '•)  AlL  7j8. 

word 
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word  then,  which  is  said  to  be  understood,  is  not  to  be  found       1803. 
in  that  part  of  the  clause  on  which  the  argument  is  founded  :  ; 

and  therefore  *  differs  this  very  materially  from  the  cases  of 
Long  v.  Blackatt(a)  and  Green  v.  Howard  (b),  where  it  was      L\WSON 
applied  to  those  persons  who  should  at  a  certain  period  or   and  Others. 
event  be  then  living.  [  290  ]  * 

Lord  ELL  EN  BO  ROUGH  C.  J.  The  case  is  sufficiently  clear 
not  to  require  any  further  argument  (c).  The  question  is, 
whether  by  the  words  next  of  kin,  &LC.  as  here  used,  the  tes- 
tator meant  such  as  should  answer  that  description  when  the 
limitation  over  was  to  take  effect,  that  is,  in  case  of  John 
Lawson's  marriage  with  any  of  the  daughters  of  J .  Itniay, 
or  of  his  death  without  issue,  or  whether  the  testator  meant 
such  as  should  be  his  next  of  kin,  at  the  time  of  his  own 
death.  The  limitation  over  is  to  "  such  person  and  persons, 
"  Sec.  as  shall  appear  and  can  be  proved  to  be  his  next  of 
"  kin  in  such  parts  and  proportions  as  they  would  /;//  virtue 
"  of  the  statute  of  distributions  have  been  end/led  to  his  per- 
"  sonal  estate  if  he  had  died  intestate."  Now  when  would 
they  have  been  entitled  to  his  personal  estate  if  he  had  died 
intestate?  At  the  time  of  his  death.  Then  the  distribution 
must  be  made  at  such  a  time  as  wijl  best  meet  the  words 
of  the  will,  which  is  at  his  death,  when  the  title  by  intestacy 
accrues;  and  must  therefore  be  made  amongst  those  per- 
sons who  would  then  have  been  entitled  to  share  if  he  had 
died  intestate,  or  to  their  representatives.  As  to  the, words 
oX  description  used  being  in  the  future;  words  to  postpone 
the  vesting  in  possession  of  an  interest  are  naturally  pros- 
pective. It  could  not  be  clear  to  the  testator  himself  who 
would  take  under  the  description  at  the  time  of  his  death,  nor 
would  it  so  appear  to  the  trustees  till  after  Wi/ton's  death  and  r 
inquiry  made.  This  I  think  is  the  plain  and  natural  mean- 
ing of  the  words.  But  this  construction  is  also  supported 
by  the  case  of  Rai/iier  v.  Mowbray  (d).  There  the  distribu- 
tion was  not  to  take  effect  till  after  the  death  of  the  wife, 
but  yet  it  was  referred  to  such  persons  as  would  have  been 
entitled  to  share  at  the  death  of  the  testator  under  the  statute 


(a)  3  Ves.jun.486.  (b)  Ero.  Chan.  Cas.  31. 

(c)  This  was  prayed  by  the  plaintiff's   counsel,  if  the  Court  had 
any  doubt. 

(d)  3  Bro.  Chan.  Cas.  234. 

VOL.  III.  i\»  .)f 
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1803.  of  distributions.  And  there  too  the  proof  of  relationship 
was  to  be  made  after  the  determination  of  the  life  estate,  and 
for  six  month?  after  the  subsequent  sale  of  the  property. 
T  _  l'  The  same  objection  might  be  made  there  as  here,  that  the 
and  Others,  inquiry  was  to  be  made  at  a  future  time;  but  still  it  was 
holden  to  relate  to  such  as  were  entitled  at  the  time  of  the 
testator's  death.  It  is  true  that  there  did  not  occur  in  that 
case  the  giving  of  an  estate  for  life  to  one  who  was  also  en- 
titled to  a  share  of  the  remainder  over  in  fee  :  but  I  see  no 
inconsistency  in  that,  at  least  not  sufficient  to  get  rid  of  the 
plain  meaning  of  the  words. 

GROSE  J.  Rules  for  construing  wills  are  laid  down  as  the 
best  method  for  getting  atthe  intention  ofatestator.  The  case 
of  Rfii/uer  v.  Mowbrai/  furnishes  a  rule  of  this  sort,  founded  in 
good  sense;  audit  applies  so  closely  to  the  present  that  only 
one  distinction  has  been  attempted  to  be  made  between  them; 
ami  that  one,  I  may  say,  has  been  answered  by  the  other  case 
of  Master*  v.  Hooper,  where  an  estate  for  life  was  previously 
given  to  the  party,  through  whom  a  share  of  the  remainder 
over  was  claimed.  And  nothing  is  more  common  than  that  an 
estate  for  life  should  be  given  to  one  to  whom  a  remainder 
over  in  fee  is  afterwards  devised.  Great  stress  has  been  laid  on 

r  909  -|  the  words  "  as  shall  appear  and  can  be  proved,"  &c.  But  the 
(.mission  of  the  word  f/tew, which  has  occurred  in  other  cases, 
shews  that  the  trustees  were  not  to  look  to  the  persons  who 
should  be  the  testator's  next  of  kin  at  the  time  when  the 
contingency  happened,  but  according  to  the  plain  meaning 
of  the  words  used  to  such  as  were  his  next  of  kin  at  the  time 
of  his  death,  who  alone  were  entitled  to  take  by  the  statute 
of  distributions  in  case  of  his  intestacy. 

LAWRENCE  J.  The  question  is,  What  was  the  intention 
of  the  testator  in  adopting  the  words  he  has  used?  As  to 
which,  I  do  not  know  how  the  construction  put  upon  dif- 
ferent expressions  used  in  other  wills  can  apply,  unless  \v  <  i  e 
the  cases  have  laid  down  some  general  rule  of  construction, 
from  whence  the  intention  of  a  testator  in  other  cases  fall- 
ing within  the  same  rule  may  be  collected.  It  has  been 
lilted  in  argument,  that  if  the  testator  Inid  intended  to  de- 
vi-e  the  remainder  over  to  such  as  were  his  next  of  kin  at 
the  time  of  his  death,  he  would  probably  have  described 
th;  in  by  name.  Perhaps  his  not  having  so  done  may  have 
introduced  some  doubt,  and  Ins  meaning  might  have  been 

clearer 
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clearer  if  he  had  so  expressed  himself ;  but  in  fact  he  does  de- 
scribe the  same  persons  in  another  manner.  The  persons  to 
whom  the  remainder  over  is  limited  are  to  take  in  such  pro- 
portions as  they  would  by  virtue  of  the  statute  of  distributions 


iso; 


DOE 

ayainst 
LAW  SON 

have  been  entitled  to  if  he  had  died  intestate:  that,  therefore,  and  Others, 
must  refer  to  persons  who  were  his  next  of  kin  at  the  time  of 
his  death.  The  case  of  Worsley  v.  Johnson  has  been  well  an- 
swered by  the  plaintiff's  counsel.  The  word  relations  was  there 
used  in  an  equivocal  sense,  and  Lord  Hardwicke  adverted  to 
the  circumstance  of  a  prior  estate  for  life  having  been  given  to 
the  wife  merely  as  anjirgument  to  shew  that  she  was  not  meant  [  293  ] 
to  be  included  in  that  description.  But  here  there  is  no 
doubt  that  the  next  of  kin  at  the  testator's  death  come  un- 
der the  description  of  persons  to  whom  the  remainder  over 
is  limited.  And  the  case  of  Masters  v.  Hooper  applies  to 
shew  that  they  may  take  as  such,  though  an  estate  for  life 
be  antecedently  given  to  one  of  them. 

LE  BLANC  J.  The  contingency  on  which  the  re-mainder 
over  was  to  take  effect  was  either  the  marriage  of  John  Laicson 
with  one  of  the  prohibited  persons,  or  his  death  withoutissue; 
in  either  of  which  events  the  premises  were  first  devised 
to  Joseph  Wilson  for  life,  and  then  over.  Joseph  Wilsor>, 
it  appears,  died  before  Lawson's  marriage,  who  after- 
wards married  one  of  the  prohibited  persons.  At  the  time 
of  making  the  will  it  was  uncertain  whether  either  of  these 
events  would  take  place,  and  therefore  the  testator  di- 
rects the  division  of  the  remainder  over  amongst  those 
persons  who  should  appear  and  could  prove  themselves  to  be 
his  next  of  kin.  But  then  the  question  is,  To  what  period 
the  inquiry  should  refer?  Now  even  if  the  word  then  had 
been  inserted  in  the  place  where  it  is  contended  that  it 
must  be  implied,  I  am  not  clear  that  the  clause  would 
not  still  have  been  in  favour  of  the  plaintiff;  for  though 
the  distribution  had  been  directed  to  be  made  amongst 
such  persons  as  should  "then  appear,"  &c.  it  would  refer 
as  well  to  the  time  u-hcii  the  inquiry  was  to  be  made, 
that  ks,  when  it  became  necessary  to  make  the  inquiry  upon 
the  happening  of  the  contingency  on  which  the  limita- 
tion over  was  to  take  effect:  but  still  the  inquiry  beirii;  di- 
rected to  be  made  of  such  persons  a*  would  (nj  virtue  of  the 
statute  of  distributions  hare  been  entitled  to  the  testator's  perso- 
nal, estate  if  he  had  died  intestate,  that  must  refer  to  the  time  of 

Q  2  his 
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DOE 

V gainst 

LAWSOX 

and  Others. 


his  death.  And  it  appears  by  the  authority  of  Rainier  v. 
Mowbray,  and  Masters  v.  Ilooner,  that  the  words  ;«M/  o/'  kin 
of  the  testator  are  to  be  referred  to  the  time  of  his  death. 
Therefore,  both  upon  authority  and  upon  the  plain  import 
of  the  words  themselves  here  used,  we  must  construe  them 
in  the  same  manner. 

Postea  to  the  Plaintiff. 


Friday, 
Feb.  4th. 

Where  no 
evidence  ap- 
peared to 
shew  that  a 
way  over 
another's 
land  had 
been  used 
by  leave  or 
favour,  or 
under  a 
mistake  of 
an  award 
which  would 
not  support 
the  ri^ht  of 
wayclaimed, 
such  a  user 
for  above  '20 
years  exer- 
cised ad- 
versely and 
under  a 
claim  of 
right  is  suf- 
ficient, to 
leave  to  llie 
[  295  J 
jury  to  pre- 
sume a 
grant,  which 
must  have 
been  made 
within  '2<> 
years,  as  all 
former  ways 
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o 

AX  trespass,  the  declaration  charged  the  defendant  with 
breaking  and  entering  the  plaintiff's  close  called  Bryan 
drey's  Moss  Dale,  otherwise  Dr.  Campbell's  JMoss  Dale,  in 
the  parish  of  War  ton  in  the  county  of  Lancaster,  The  defend- 
ant pleaded  not .guilty  as  to  the  force  and  arms,  &c. :  and 
as  to  the  residue  he  pleaded,  1st,  a  prescriptive  occupation- 
way  from  a  lane  called  Slorrs  Lane  over  the  locus  in  quo  to 
a  rnoss  dale  of  the  defendant's, at  all  times  and  with  carriages, 
&.c.  which  prescription  was  traversed  by  the  replication, 
and  issue  taken  upon  it.  2dly,  The  defendant  pleaded  that 
lin/an  Grey  was  seised  in  fee  of  the  locus  in  quo,  and  that 
one  Joseph  Wi/son  (under  whom  the  defendant  made  title  by 
devise)  was  at  the  same  time  seised  in  fee  of  an  adjoining 
Moss  Dale,  and  that  by  deed  (lost  by  time  and  accident) 
.l$rt/nn  din/,  in  consideration  of  a  competent  sum,  granted 
to  Joseph  Wilson  and  his  heirs  a  way  from  the  said  Htorr's 
Lane  into,  through,  and  over  the  locus  in  quo  to  Joseph  Wil- 
son's last-mentioned  moss  dale  at  all  times,  &c.  for  the  occu- 
pation of  the  same  moss  dale.  The  replication  traversed 
the  grant,  on  which  issue  was  taken;  and  also  made  anew 
assignment,  to  which  the  defendant  pleaded  not  guilty. 

At  the  trial  before  ChambreJ.  at  Lancaster,  the  only  ques- 
tion arose  on  the  right  of  way;  the  plaintiff  contending  that 
the  defendant's  right  depended  solely  upon  an  award  made 
under  an  inclosurc  act  of  the  17  Gco.o.  c.  79.,  and  that  the 
way  into  .V/O;T%  l.aue  ;i Hotted  to  him  under  that  award  was 
over  an  adjoining  piece,  of  ground,  formerly  belonging  tr> 

were  at  that  time  extinguished  by  the  operation  of  an  inclosurc  act. 


one 
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one  Whinrat/,  and  not  over  the  locus  in  quo.  A  printed  copy  1803. 
of  the  act  was  given  in  evidence  by  the  plaintiff',  whereby  it 
appeared  t,hat  certain  commissioners  were  appointed  for  di-  '  . 
viding  and  inclosing  the  commons,  wastes,  and  two  mosses,  WILSOK. 
within  the  manor  of  Yea/ands  in  the  parish  of  Warton;  and 
the  commissioners  were  to  set  out(«)  all  proper  public  high- 
ways, and  also  private  ways,  over  the  inclosures  :  and  it  was 
provided  that  after  the  making  such  public  and  private  ways 
it  should  not  be  lawful  for  any  person  to  use  any  other  pub- 
lic or  private  ways  than  such  as  should  be  so  set  out.  By  an- 
other clause  (6)  the  commissioners  were  required  to  make  an 
award  in  writing,  specifying  the  several  allotments  made,  and 
the  public  and  private  ways  set  out ;  which  award  was  to  be 
conclusive  upon  all  parties.  And  by  another  clause  (c),  af- 
ter such  award  made,  all  former  rights,  interests,  easements, 
claims,  and  demands  whatsoever  upon  any  of  the  said  com- 
mons, mosses,  &c.  were  for  ever  barred  and  extinguished. 
The  award  made  under  the  act,  dated  18th  of  December  1778, 
and  inrolled  12th  of  January  1779,  was  then  proved,  in  which 
were  described  five  moss  dales,  (or  inclosures  out  of  one  of 
the  mosses),  one  of  which  was  the  locus  in  quo,  running  paral- 
lel to  each  other,  and  bounded  on  the  north  by  Slorr  Lane, and 
on  the  south  by  certain  other  inclosures,  in  respect  of  which 
so  many  respective  occupation-ways  were  claimed  over  the  five  L  296  ] 
moss  dales:  over  one  of  which  five,  namely,  Thomas  Whinray's 
Moss  Dale,  an  occupation-road  was  assigned  to  JOHN  Wilson 
(by  mistake  for  JOSEPH  Wilson,  the  person  under  whom  the 
defendant  claimed,)  to  go  to  and  from  Storr  Lane  to  his  the 
said  John  Wilson's  Moss  Dale;  and  over  the  locus  in  quo 
therein  called  Bryan  Grey's  Moss  Dale  was  assigned  another 
similar  occupation-way  to  JOSEPH  Wilson,  (by  mistake  for 
JoH*N7,)in  right  of  another  close  to  the  south  adjoining  and 
parallel  to  the  defendant's  close.  The  rest  of  the  evidence  on 
either  side  consisted  principally  of  user  of  the  several  occupa- 
tion-ways by  this  or  that  occupier  of  one  or  other  of  the  closes 
which  lay  to  the  south  of  the  five  moss  dales  first  mentioned 
in  order  to  communicate  with  Storr  Lane.  But  the  result 
clearly  was,  that  the  occupiers  of  the  defendant's  close  had 
always  used  the  occupation-way  over  the  locus  in  quo  for 
upwards  of  20  years,  and  indeed  before  the  making  of  th'j 


(a}  Fo.7.  of  the  act.     (6)  Fo.  12,  13.     (c)  Fo.  14. 

Q  3  award  ; 
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1S03.  award;  and  that  they  had  not  used  the  way  which  had  been  se 
out  for  the  defendant's  estate  by  the  award,  and  which  led  over 
Whinrat/s  Moss  Dale.  And,  except  for  a  period  of  about  a 
year  0r  two,  (which  happened  about  18  or  19  years  ago,) 
when  there  was  a  union  of  occupation  of  the  plaintiff's  and 
defendant's  close,  the  evidence  went  to  shew  that  this  user 
of  the  way  over  the  plaintiff's  close  by  the  occupiers  of  the 
defendant's  close  was  adverse  ;  for  when,  about  14  years  ago^ 
a  ditch  was  cut  between  the  plaintiff's  and  defendant's  close, 
a  piece  was  left  uncut  for  the  defendant's  tenant  to  pass 
over  into  the  plaintiff's  moss  dale;  and  when  the  latter  was 
ploughed,  room  enough  was  left  for  a  road  to  communicate 
with  the  defendant's  close;  and  when  some  turf  was  set  in 
the  way,  it  was  twice  removed  by  the  defendant's  servants. 

[  297  ]  And  no  leave  was  proved  to  have  been  at  any  time  asked  by 
them,  nor  was  any  interruption  insisted  upon  till  about  two 
years  ago.  This  evidence  was  insisted  upon  by  the  de- 
fendant's counsel  as  establishing  an  uninterrupted  adverse 
enjoyment  of  the  way  for  20  years  and  upwards  before  the 
action  brought,  v>hich  they  relied  upon  as  a  ground  for  the 
jury  to  presume  the  grant  pleaded  by  the  defendant  in 
his  last,  justification.  The  learned  Judge,  in  summing  up 
the  evidence,  observed  to  the  jury,  that  it  seemed  probable 
that  the  defendant's  enjoyment  of  the  way  over  the  plain- 
tiff's moss  dale  after  the  award  might  originate  in  mistake; 
but  that  however  that  might  be,  if  they  were  satisfied  that 
the  enjoyment  was  adverse,  and  that  it  had  continued  20 
years  and  upwards  before  the  action,  it  was  a  sufficient 
ground  for  their  presuming  the  grant  pleaded  by  the  defend- 
ant. That  the  use  of  a  road  as  a  matter  of  right  by  those 
who  claimed  it,  and  submitted  to  as  a  matter  of  right  by 
the  possessor  of  the  land  over  which  it  was  used,  was  to  be 
considered  as  an  adverse  enjoyment.  That  if  they  believed 
the  defendant's  witnesses,  the  possession  was  adverse,  not 
having  been  interrupted,  ami  being  attended  with  other  cir- 
cumstances to  shew  how  the  parties  themselves  understood 
it,  particularly  in  tin:  instance's  of  the  defendant's  peo- 
ple rcmo\ing  the  turf  which  obstructed  the  \\ay,  and 
le/.uing  m  the  ditch, which  w;ts  cut  between  the  plaintiff's 
and  tin;  <h  fci.duiil.'s  cle.--e,  a  solid  piece  of  ground  uncut, 
for  no  other  UM:  iiian  to  adinii  of  the  passage  for  the  defend- 
ant's ('arts  into  tin:  locus  in  quo.  Ami  as  another  circumstance, 
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the  nonuser  of  the  defendant's  right  of  way  over  Whinray'a 
close  under  the  award.  But  that  if  the  jury  were  satisfied 
from  the  whole  of  the  evidence  that  the  defendant's  enjoy- 
ment had  been  only  by  leave  or  favour,  or  otherwise  than  as  un- 
der a  claim  or  assertion  of  right , it  would  repel  the  presumption  of 
a  grant,  and  in  that  case,  or  if  they  thought  it  had  not  been 
enjoyed  adversely  for  20  years,  they  must  find  for  the  plain- 
tiff. The  jury  found  for  the  defendant.  And  a  rule  having 
been  obtained  for  setting  aside  the  verdict,  on  the  ground  of 
a  misdirection  of  the  Judge  in  telling  the  jury  that  they 
might  presume  a  grant  of  the  right  of  way  from  an  adverse 
user  of  it  for  above  20  years  though  originating  in  mistake. 

Cockell  Serjt.  and  Wood  now  shewed  cause,  and  contended 
that,  taking  the  whole  report  of  the  learned  Judge  toge- 
ther, the  question  was  fairly  left  to  the  jury,  Whether  they 
would  not,  under  the  circumstances  presume  a  grant?  and 
they  accordingly,  by  their  verdict,  made  that  presumption. 
And  it  would  be  no  impeachment  of  such  grant,  if  made, 
that  the  first  user  of  the  road  had  been  by  mistake,  which 
it  might  be  the  object  of  the  grant  afterwards  to  correct. 
But  there  was  no  evidence  to  shew  that  the  way  had  ever  been 
used  by  mistake  or  by  favour ;  but,  on  the  contrary,  it  was 
always  insisted  upon  as  an  adverse  right,  and  as  such  sub- 
mitted to  by  the  plaintiff  and  those  under  whom  he  claimed. 
In  Holcroft  v.  Heel  (a),  where  the  grantee  of  a  market  Had 
suffered  another  to  erect  another  market  in  his  neighbour- 
hood, and  use  it  without  interruption  for  above  20  years, 
Ld.  C.  J.  Eyre  thought  it  was  a  bar  to  the  plaintiff's  action 
on  the  case  for  a.  disturbance  of  his  franchise;  though  it 
was  clear  that  the  user  originated  without  any  rightful  au- 
thority. [Le  lllanc  J.  The  ground  on  which  that  case  went 
off  was  merely  this,  that  the  Court  having  intimated  their 
opinion  that  if  the  case  went  down  to  trial  again  upon 
the  same  facts,  it  would  be  left  to  the  jury  to  find 
for  the  defendant  upon  the  ground  of  presumption  of 
a  grant  after  20  years  uninterrupted  user  of  the  mar- 
ket ;  the  plaintiff's  counsel  said  that  if  it  were  to  be  left 
to  the  jury  in  that  manner,  with  the  recommendation  of  the 
Court  in  favour  of  such  a  presumption,  it  would  answer  no 
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purpose  to  go  to  trial  again.]  That  was  certainly  the 
ground  on  which  the  case  went  off;  but  it  shews  the  strong 
leaning  of  the  Courts  in  favour  of  uninterrupted  enjoyment 
for  20  years.  And  it  is  a  beneiicial  presumption  for  the  pub- 
lic, and  ought  not  to  be  frittered  away  by  giving  weight  to 
little  circumstances,  tending  to  shew  that  the  enjoyment 
originated  in  mistake.  And  they  observed  that  by  nonuser 
of  the  way  set  out  by  the  award  for  the  defendant  for  the 
same  period,  he  had  now  lost  his  right  to  it,  as  a  release 
would  be  presumed  against  him. 

Park  and  floli'oi/d,  in  support  of  the  rule,   contended  that 
the  Judge's  direction  was  wrong,  because  an  uninterrupted 
and  adverse  enjoyment  of  a  way  for  20  years  was  only  evi- 
dence of  a  rightful  commencement  by  grant,  which  was  de- 
stroyed if  it  could  be  shewn  to  have  originated  in  mistake  ; 
neither  would  a  disuser  by  the  defendant  of  his  proper  way, 
arising  from  a  mistake,  found  the  presumption  of  a  release 
a  gainst  him.  None  of  the  cases,  except  that  of  llo/crofl  v.  llecl, 
which  has  been   explained  by   the   learned  Judge  who  was 
counsel  in  the  cause,  go  further  than  to  shew  that  a  posses- 
sion of  an  easement  for  20  years  uninterrupted  and  not  ex- 
plained is  evidence  for  the  jury  to  presume  a  grant,  as  in  Lewis 
v.    Price  (a)  Donga  I  v.  Wi/.son,  (/;),  Darwin  v.  Up/o/t  (c),  and 
C/V///Y///.V  v.  Matthews  (//).     But  it  is  admitted  in  all  of  them 
that  evidence  which   goes  to  explain  the  possesion,  and  to 
shew  that  it  originated  by  mistake,   or  licence,    or  in  any 
other  manner  than  on  a  claim  of  right,  will  rebut  the  presum- 
tion.     Xow  here  the  inclosure  act,  which  passed  about  24 
years  ago,   before  this  action  was  brought  (c)  extinguished 
all  former  rights  and  easements,  and  directs  that  the  award 
which  was  to  be  made  under  it,  allotting  the  new   inclo- 
sures  and  rights  of  way,  should  take  effect  from  the  inrol- 
ment,  which  was  in  January  1770.     liy  the  award  it  ap- 
pears that  another  way   than    that    now  claimed    was    set 
out  for    the    defendant's    close   over    the     adjoining   close, 
and   equally  convenient  to    the   occupier  ;   the    nonuser  of 
the  one  and   the  user  of  the  other  was    therefore    clearly 


fn}  Worr.rxtf  r  S|>rin£  Assi/os,  1761,  cor.  Wihnot .).  cited  in  Serjt. 
William*  uolc  to   Yard  v.  Fore/,  2  Sa.und.  175.  a. 
(I,)  Sittings  C.  B.  Trin..  !)  GVo.  :>,.ib.  (r)  Ib.  [75.  b. 

(d)  5  Trim.  Hup.  2Wi. 
(c)  This  was  said  to  IK:  in  Michaelmas  lewn  1801. 

referable 
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referable  to  mistake,  and  so  it  was  understood  at  the  trial, 
and  the  doctrine  of  adverse  possession  for  20  years  giving  a 
right  was  stated  even  on  that  supposition;  but  such  a  sup- 
position negatives  that  it  originated  from  a  grant,  which 
alone  would  support  the  defendant's  claim. 

Lord  ELLENBOROUGIJ  C.  J.  We  must  govern  our 
opinion  by  the  evidence  which  was  given  in  the  cause,  and 
on  the  learned  Judge's  direction  with  reference  to  the  evi- 
dence. Now  though  by  possibility  the  parties  might  in  fact 
have  acted  on  a  mistake  of  the  award,  yet  on  the  evidence 
given  nothing  appears  to  shew  that  they  referred  their  acts  to 
the  award  ;  and  therefore  it  comes  to  the  common  case  of  ad- 
verse enjoyment  of  a  way  for  upwards  of  20  years,  without 
any  thing  to  qualify  that  adverse  enjoyment.  On  looking 
into  the  award  we  might  possibly  suppose  that  the  use  of 
the  way  originated  by  mistake,  butno  evidence  was  given  of 
any  fact  accompanying  the  enjoyment  to  shew  that  the 
parties  acted  upon  such  a  mistake.  There  was,  therefore, 
no  reason  why  the  jury  should  not  make  the  presumption, 
as  in  other  cases,  that  the  defendant  acted  by  right ; 
and  that  was  in  substance  the  direction  of  the  learned 
Judge.  It  might  indeed  be  too  much  to  say,  in  the 
case  of  Ilold'oft  v.  Heel,  that  the  adverse  user  of  the 
neighbouring  market  for  20  years  was  a  bar  to  the  ac- 
tion by  the  grantee  of  the  crown.  In  strictness  it  was 
not ;  because  even  after  that  period  the  Attorney-General 
might  have  filed  an  information  against  the  party  for  usurp- 
ing the  franchise.  But  certainly  the  evidence  in  this 
case  was  sufficient  to  warrant  the  jury  in  presuming  a  grant 
of  the  right  of  way. 

GRO^E  J.  The  motion  for  a  new  trial  was  grounded  on 
the  supposed  misdirection  of  the  learned  Judge.  But  it 
appears  that  in  substance  he  left  the  question  to  the  jury 
upon  the  evidence,  Whether  the  enjoyment  originated  un- 
der a  grant  or  in  any  other  manner?  and  therefore  I  can- 
not say  that  upon  this  evidence  the  jury  might  not  make 
the  presumption  which  they  have  done;  though,  had  I 
been  one  of  them,  I  do  not  know  that  I  should  have  dared 
to  do  so.  They  have,  however,  found  the  fact  of  the 
grant.  As  to  the  question  of  law,  I  agree  with  the  case 
of  Hokroft  \.  Heel,  as  it  has  been  explained  by  my  Brother 
Le  Blanc,  But  no  farther. 

LAW- 
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LAWRENCE  J.  No  doubt  but  that  adverse  enjoyment  ofa 
right  of  way  for  20  years  unexplained  is  evidence  sufficient 
For  the  jury  to  found  a  presumption  that  it  was  a  legal  enjoy- 
ment:  and  such  in  effect  was  the  opinion  of  the  learned 
Judge  in  his  direction  to  them.  But  it  has  been  said  that  if 
the  enjoyment  were  shewn  to  have  originated  in  mistake, 
however  adverse  it  may  have  been,  that  is  against  the 
presumption,  and  that  the  learned  Judge  misled  the  jury 
in  this  respect:  but  no  facts  appear  to  warrant  this  objec- 
tion, otherwise  it  might  be  very  material  to  be  consi- 
dered. For  if  in  exercising  the  right  of  way  from  time 
to  time  it  had  appeared  that  the  party  had  asserted  his  right  to 
be  orounded  on  the  award,  though  it  were  exercised  ever 

~  o 

so  adversely,  I  do  not  know  how  the  jury  would  be  war- 
ranted in  referring  it  to  any  other  ground  than  what  the 
party  himself  insisted  on  at  the  time.  The  weak  part  of 
the  plaintiff's  case  is,  that  it  does  not  appear  by  the  evi- 
dence that  the  enjoyment  of  the  way  did  arise  from  mis- 
take. Then  if  there  were  an  adverse  possession  for  above  20 
years,  and  not  explained  by  any  evidence,  why  might  not 
the  jury  presume  a  grant?  The  parties  interested  mi 3; lit 
have  found  the  way  in  question  more  convenient  than  that 
allotted  under  the  award.  On  the  whole  of  the  evidence 
it  appears  that  for  above  20  years  the  defendant  has  been 
using  a  road  which  he  could  have  had  no  right  to  use  but 
by  grant :  and  the  case  having  been  properly  left  to  the 
jury  on  that  evidence,  I  cannot  say  that  they  have  done 
wrong  in  finding  with  the  enjoyment  for  so  long  a 
period. 

LE  BT.ANT  J.  Unless  the  jury  could,  in  the  words 
of  the  report,  refer  the  enjoyment  for  so  long  a  time  to 
/cave,  favour,  or  uthencite  titan  under  a  claiin  or  assertion 
of  riglit,  and  indeed  unless  it  could  be  referred  to  some- 
thing else  than  adcerxe,  poase.^it»i,  I  think  such  length  of 
enjoyment  is  so  strong  evidence  of  a  right  that  the  jury 
should  not  be  directed  to  consider  small  circumstances 
as  founding  a  presumption  that  it  arose  otherwise  than 
by  grant.  In  the  case  of  llo/croft  \ .  I  tec/  the  Court  of  Com- 
mon Pleas  thought  the  adverse  possession  for  above1  20  years 
so  strong  evidence  that  the  Chief  Justice  ought  to  have  left  it 
to  the  jury  to  find  a  giant  of  the  market  from  the  crown. 
Therefore,  if  the  possession  be  adverse,  the  jury  are  to  take  it 

as 
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as  strong  ground  whereon  to  found  the  presumption  of  a 
grant.  In  this  case  it  is  only  from  suspicion  that  we  are 
called  on  to  refer  it  to  the  award,  and  to  suppose  that  the 
parties  themselves  by  mistake  considered  it  to  originate 
from  thence:  but  no  evidence  was  given  to  shew  that  they 
referred  the  use  of  the  way  to  the  award  ;  and  therefore 
there  was  no  reason  why  the  jury  should  not  have  pre- 
sumed as  they  have  done. 

Rule  discharo-ed. 


1803. 

CAMPBELL 

oyainst 
WILSON. 


BUXTON  and  Another  against  BEDALL  and  Another. 

JL  HIS  was  an  action  of  assumpsit  to  recover  the  price  of 
two  machines  used  in  the  cotton  trade,  called  mules,  which 
were  made  and  put  up  by  the  plaintiffs,  who  were  machine 
makers,  for  the  defendants,  who  were  manufacturers.  At 
the  trial  before  Chambre  J.  at  Lancaster,  it  was  proved  on 
the  part  of  the  plaintiffs  that  they  had  performed  the  work, 
which  was  fixed  up  in  the  defendants'  house  at  Manchester. 
That  while  the  machines  were  making  the  defendants  were 
frequently  at  the  plaintiffs'  shop,  and  objected  to  different 
parts  of  the  work,  in  consequence  of  which  alterations 
were  made  from  time  to  time  according  to  their  directions, 
some  of  which  alterations  were  rendered  necessary  for 
want  of  a  sufficient  height  in  the  room  where  the  machines 
were  fixed  ;  and  after  they  were  so  fixed  the  defendants 
paid  £20.  in  part.  In  the  progress  of  the  cause  it  ap- 
peared that  the  agreement  under  which  the  work  had  been 
done  was  in  writing,  which  when  called  for  was  produced 
upon  unstamped  paper,  and  was  as  follows  : 

"  Joseph  and  Thos.  Bedall  order  of  Pmxlon  and  Campsty 
"  four  mules,  228  spindles  each,  3  wheels,  16  inch  rollers, 
"  and  one  15  inch,  13  inch  spindles,  iron  top  roller,  a  suffi- 
"  cient  number  of  change  pinions,  twist  wheels  from  30  to 
''  42  teeth  advancing  two  each  time,  a  set  of  clearers  for  each 
"  wheel  leaded  and  covered.  The  wheels  are  to  be  complete 
"  and  good  519  per  spindle  ;  payment  half  ready  money,  and 
"  the  rernaiiidei  in  three  months  ;  a  dozen  of  change  rollers 

"for 


Saturday, 

Feb.  5th. 


An  executo- 
ry agree- 
ment for  the 
making  and 
putting  up 
of  certain 
machines  in 
the  party's 
house  is  re- 
quired to  be 
stamped  like 
any  other 
agreement, 
not  being 
within  the 
exception  in 
the  stamp 
acts  in  fa- 
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1803.         "  for  each  wheel  to  be   given  in.     Two  to  be  made  in   six 

"  weeks,  and  the  remaining  two  in  eight  weeks  from  this 
BUXTON-  . 

BED  VLL  "  J°styh  aRd  Thos.  Be  dull. 

"  Manchester,  llth  Vor.  1801." 

It  was  objected,  that  taking  this  agreement  to  be  an  origi- 
nal (a),  it  ought  to  have  been  stamped  ;  and  Chambre  J.  being 
of  that  opinion  nonsuited  the  plaintiff.  A  rule  nisi  for  set- 
ting aside  the  nonsuit  having  been  obtained  on  a  former  day, 
on  the  ground  that  this  being  an  order  for  the  sale  of  goods  was 
excepted  out  of  the  acts  (6)  laying  a  stamp  duty  on  agree- 
ments. 

Park  now  shewed  cause,  and  insisted  that  a  stamp  was  ne- 
cessary in  this  case,  being  no  more  than  an  agreement  for 
work  and  labour  and  materials  to  be  done  and  found,  and 
not  for  the  sale  of  goods,  in  the  common  acceptation  of  the 
phrase. 

[  305  ]  Topping  contra,  contended  tl*at  it  was  an  agreement  "far 
"  or  relating  to  tlie  sale  of  good*"  in  the  words  of  (he  ex- 
ception in  the  act :  it  was  like  an  order  by  letter  for  the  send- 
ing of  goods  to  the  buyer,  in  v,  hicli  case  according  to  com- 
mon experience  it  was  not  necessary  that  the  goods  should 
be  made  at  the  time  ;  otherwise  the  exception  winch,  was  in- 
troduced for  the  encouragement  of  trade  and  manufacturers 
would  in  most  instances  be  nugatory,  as  it  is  well  known 
that  in  wholesale  dealings  such  orders  aie  in  most  instants 
sent  before  the  goods  are  manufactured.  And  he  referred 
to  Curry  \.  Kdensor  (V),  where  a  collateral  agreement  in 
writing  by  a  broker  to  indemnify  his  principal  from  any  los> 
on  the  re-sale  of  goods  was  holden  to  be  valid,  though  mi- 

o  o 

stamped,  being  a  contract  relating  to  ihe  sale  of  goods. 

The.  Court  (//),  however,  were  of  opinion  that  this  contract 
did  not  come  within  the  exception  of  the  act,  and  therefoie 


'//)  A  prr-vioiis  question  arose,  "Whether  the  written  nrrreeim nt 
produced  were  an  original  or  only  a  copy  :  but  ultimately  this  ob- 
jection was  waved  upon  the  discussion  of  the:  case  in  this  court. 

(It)  \  ide  -2,'!  C/V-o. .'!.  coX  s.  4.  and  subsequent  acts  of  the  like  kind- 

(<:)  '\   Tern,  R<t>.  :V24. 

(d)  Lord  Ellciihoruityh  and  L(.  ttlanc  J.  were  absent  this  day  on 
ihe  ipi  cial  conmussion  in  Surrey. 

ought 
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ought  to  be  stamped,  being  a  contract  not  for  or  relating  to         1803. 

the  sale,   but  to   the  making   of  goods,  and  for   work  and 

labour  to  be  done.       It  was  a  contract  in  fieri  ;  at  in   the  "•      ~ 

case    of  Towers  v.  Osborne  (a)  where  the  defendant  having      BEIJALL. 

bespoke  a  chariot  which  he  refused  to  take  when   is   was 

made,   it   was  objected    to    an  action   brought  to  recover 

the  value  of    it  that  the  case   was   within   the    statute  of 

frauds,  nothing  being  given  for  earnest   nor  any  note  in 

writing;  but   the    Lord  Chief  Justice  ruled  it   not  to  be 

within  the   statute,    which  related    Only    to    contracts   for 

the   actual  sale  of  goods,  which  that  was  considered  not  to   [  306  ] 

be,  but  a  mere  executory  contract  for  work  to  be  done.  That 

in  the  case  of  CM/T//  v.  Edensor  the  agreement  related  to  the 

sale  of  o-oods  then  made. 

O 

Rule  discharged. 
(a)  I  Sir  a.  506. 


BYRXE  and  Another  against  AGUILAR.  Fefi.  5th. 

iHE  defendant,  who  was  bail  in  the  original  action,  ob-   Where  after 

,  ,.-:.'..       due  notice 

tamed  a  rule  to  shew  cause  why  the  proceedings  against  him   Of  ron(|er  Oj 

should  not  be  stayed  for  irregularity,  with  costs.  the  princi- 

On  the    17th  of  .February,  after  verdict    obtained   by  the   pal  the 

plaintiffs  in  the  original  action,  on  which  judgment  was  en-   Plaintl^  still 

proceeds 
tered  in  Easter  term,  they  sued   out  a  latitat  against  the   against  the 

defendant  on  his  recognizance  of  bail  returnable    the  first  bail  in  the 
return  of  last  Easter  term.     On  the  13th  of  M«y,  Mmi/ei/,   actio»  of 
the  principal,  surrendered  himself  in  discharge  of  his    bail   c,     tj  UPOU 

t  llG   TCG02.*" 

(being  the  eight  day  after  the  return  of  the  writ) ;  and  on  the   nizance  be- 
same  day  a  notice  of  such  render  was  served  on  the  plaintiff's   cause  no  of- 
attorney,  and  a  committitur  entered  in  the  marshal's  book  ;   ^er  was 
and  on  the  15th  of  3Iay  an  affidavit  of  such  service  was  lodged   n      e  ^y 
with  the  clerk  of  the  rules,  and  the  marshal's  certificate  of  the  costs'Tif 
render  delivered  to  the  filacer  to  enter  an  exoneretur  on  the  the  suit 

against 
them,  nor 

any  rule  obtained  by  them  to  stay  proceedings  in  the  action  against  them  on 
pay-  -nt  of  costs  ;  held  the  subsequent  proceeding's  irregular  being-  contrary 
to  the  ru!«  of  Court,  Trin.  1  Ann.,  which  says  that  on  such  notice  of  render 
all  further  proceedings  against  the  bail  shall  cease. 

bail- 
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bail-piece.     Notwithstanding  which  the  present  defendant, 

BVRXE        °ne    °*    ^le    kail>    was   served  ^h   a    declaration  on   the 

against       26th  of  Jime,   and  notice  to  plead  given   within   the   four 

AGUILAR.    first  days    of  last  Michaelmas   term.      Upon  which   notice 

was  given    that   the    Court  would   be  moved,   which   was 

accordingly  done  last  term,    when  this  rule  was  granted. 

Mauley,    the  principal,   was  not  changed  in  execution  in 

Trinity  term  last,  because    the    attorney   for  the  plaintiffs 

[  307  ]  conceived  (as  he  stated  in  his  affidavit)  that  it  would  have 
prevented  the  plaintiffs  from  proceeding  in  this  action  (a)  : 
but  it  was  their  intention  to  have  charged  j\lati(ey  in  execu- 
tion if  the  defendant  after  the  render  had  applied  to  the 
Court  or  a  judge  to  stay  proceedings  in  this  cause  against  the 
bail  on  payment  of' costs  in  the  act  ion  against  the  bail;  which 
was  sworn  to  be  the  general  practice  in  such  casts.  And 
the  question  was,  Whether  the  plaintiffs  were  entitled  to 
proceed  in  this  action  for  want  of  such  application  on  the 
part  of  the  bail  ? 

Littledale  shewed  cause  against  the  rule,  and  relied  on  the 
practice  as  above  stated,  and  said,  that  by  the  defendant's 
not  having  applied  to  stay  proceedings  till  Michaelmas  term. 
last, which  he  could  only  have  entitled  himself  to  on  payment 
of  costs,  the  plaintiffs  had  lost  the  opportunity  of  charging 
the  principal  in  execution  in  Trinity  term.  And  he  cited 
J'crigd/ \.  Meltish  (b},  Meadmcscroft  v.  Mutton  (c),  //V/tT  v . 
lininscoiitbe  ((/)  and  Abbott  v.  Ilawley  (e),  in  which  latter  case 
the  objection  was  expressly  taken  to  making  the  rule  ab- 
solute for  staying  proceedings  against  the  bail,  unless  upon 
ihe  terms  of  paying  the  costs  of  the  action  against  them  a* 
well  as  of  the  action  against  the  principal;  which  was  ac- 
cordingly ordered.  lie  also  observed,  that  before  the  rule  of 
Court  in  Triii.  1  A  tine.  ( /")  (whereby  it  was  ordered  that  if 
bail  were  impleaded  in  debt  upon  the  recognizance  they 
^hould  have  ei^ht  days  to  render  the  defendant,  and  that  rm 
notice  thereof,  all  further  proceeding  should  cease,)  the 
plaintiff  was  entitled  to  his  costs  in  the  Mitt  against  the  bail, 

[  308  ]  though  it  was  otherwise  as  fro  th<-  costs  of  a  scire  facias  be- 
fore thcstat.  <s  &  <J  IT.  3.  and  that  rule  which  was  made  to 
pvv(-  an  !II(!H!L:;<  nccto  the  bail  could  not  take  awav  the  costs 

(a')  Vide  F.HTT  s  rase,  Qto.  liarncs,  oYi.    (//)  .r>  TtrmPcp.  3n'.'!. 
(c)  1    Hns.  ,v  Pull.  (H.  (il)  7  Tinn  /<V/,.  [>>•'>-,. 

(>•)  3  Jinn.  A-  Pull.  l.'J.  (/)  Vide  InM.  L'h  r.  B.  R.  35K1.. 

which 
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which  were  given  by  statute :  the  defendant  therefore  coiild 
only  avail  himself  of  the  indulgence  given  by  the  rule  of 
court,  on  the  condition  of  paying  the  costs  which  had  le- 
gally accrued. 

Wigiet/,  contra, said  that  this  was  an  attempt  to  fix  the  bail 
with  the  whole  debt,  because  the  costs  of  the  action  on  the 
recognizance  were  not  paid,  not  having  been  demanded  ;  and 
although  they  had  complied  with  the  rule  and  practice  of  the 
Court  in  having  rendered  the  principal  in  due  time  and  gi- 
ven the  proper  notice,  in  which  case  the  rule  of  Trin.  I  Add. 
expressly  declares  that"  all  further  proceedings  against  the 
bail  shall  cease"  Even  before  the  rule  of  Trin.  1  Ann.  the 
Court  in  one  case  (a),  where  proceedings  were  stayed  on 
the  application  of  the  bail  in  debt  on  the  recognizance,  only 
allowed  costs,  because  there  had  been  pleadings  in  the  cause 
before  such  application :  but  since  the  rule,  all  subsequent 
proceedings,  after  a  render  in  due  time  and  notice,  are  made 
irregular  and  void  without  the  necessity  of  applying  to  stay 
them.  If  then  the  plaintiffs  be  entitled  to  costs  up  to  the 
time  when  the  render  was  made  and  notice  given,  they  must 
be  obtained  by  some  othermode  of  redress  or  application  to 
the  Court,  and  not  by  proceeding  in  the  action  against  the 
bail.  In  Abbott  v.  Lawley  (6)  the  application  was  to  stay 
proceedings  on  payment  of  the  debt  as  well  as  the  costs ;  but 
here  the  render  was  in  time  to  discharge  the  bail  from  their 
liability  to  the  debt. 

Lord  ELLEN  BOROUGH  C.J.  If  a  plaintiff  proceed  after  due 
notice  of  the  render,  he  does  it  at  his  peril,  the  rule  of  Court 
having  declared  that  on  such  conditions  all  further  proceed- 
ings shall  cease. 

Per  Curiam,  Rule  absolute  without  costs. 


1803. 

BYRNE 

ayaimt 

AGUILAR. 


(a;  Anon.  Hil.ll  W.  3.   1  Salk.  101.     (b)  3  Bos.  £  Pul. 
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1803. 

Saturday, 
Feb.  5th. 

One  who 
was  dis- 
charged ont 
of  custody 
upon  an  ar- 
rest in  a 
former  ac- 
tion, for  de- 
fault of  the 
plaintiff  in 
not  declar- 
ing against 
him  in  time, 
cannot  be 
holden  to 
special  bail 
under  a  se- 
cond writ 
for  the  ^ainc 
cause  of  ac- 
tion in  sub- 
stance;   the 
first  affidavit 
to  hold  to 
bail  being 
adapted  to  a 
demand  in 
trover  lor 

[  310  ] 
goods,  and 
the  second 
for  money 
lud  and  re- 
ceived, upon 
a  supposi- 
tion thnt  the 
good*  had 
been  sold 
by  the  de- 
fen  flan t    f (  r 
the  plaintiff, 
and  the  mo- 
nev  received 
to  las  use. 


I.MLAY  ci gainst  ELLEFSEX, 

/It  RULE  was  obtained  in  the  lust  term  calling  on  the  plain- 
tiff to  shew  cause  why  the  defendant  should  not  be  dis- 
charged out  of  custody  on  filing  common  bail.  This  was 
grounded  upon  an  affidavit  of  the  defendant  and  two  other 
persons,  stating  that  the  defendant  on  the  17th  of  Mai/  last 
was  arrested  in  London  at  the  suit  of  the  plaintiff'  for  £3000. 
upon  a  writ  returnable  the  fourth  return  of  I'sitter  term,  and 
was  holden  to  bail  upon  a  certain  affidavit  to  hold  to  bail, 
(referred  to  and  set  out  in  the  present  affidavit  which  to- 
gether with  the  proceeding  thereon  in  this  court  will  be 
found  in  the  report  of  the  case,  ante,  '2  vol.  453.):  where- 
upon he  obtained  a  rule  nisi  for  his  discharge  on  filing  com- 
mon bail,  which  rule  was  discharged  in  Trinity  term  last. 
That  afterwards  the  plaintiff  having  neglected  to  declare 
ao'ainst  the  defendant  within  two  terms,  the  latter  obtained 
his  discharge  on  the  10th  of . ////// last  on  filing  common  bail ; 
and  two  days  afterwards  was  arrested  again  at  the  suit  of  the 
plaintiff  for  £2000.  upon  another  affidavit,  dated  the  10th 
of  July,  made  by  Roln-rt  Cowic,  the  same  person  as  before, 
who  therein  us  one  of  the  trustees  of  the  estate  of  Imlay 
the  plaintiff  under  an  assignment  for  the  benefit  of  credi- 
tors swore,  that  the  defendant  was  justly  indebted  to  the 
plaintiff  in  £'2000.  and  upwards  for  money  had  and  received 
by  him  to  the  use  of  the  plaintiff";  by  virtue  of  which  the  de- 
fendant is  now  in  custody.  The  affidavit  then  proceeded  to 
state  in  express  terms  that  the  arrest  under  the  second  writ 
was  for  the  same  cause  of  action  as  the  former,  and  was 
founded  upon  u  supposition  that  the  defendant  had  received 
the  money  for  the  si  her  bars  sworn  in  the  former  affidavit 
to  hold  to  bail  to  have  been  delivered  to  linn  by  the  plain- 
tiff for  the  purpose  of  being  conveyed  to  one  E.  l>.  at  (iot- 
tenbnrgh  in  tiweden.  The  defendant  then  proceeded  to 
negative  in  direct  terms  that  any  silver  whatever  had  been 
put  on  board  his  ship  to  his  knowledge  or  belief;  and 
that  if  any  had  been  so  put  on  board  it  must  have  been 
clandestinely  between  the  plaintiff  and  (lie  mate  of  the 
ship,  without  the  defendant's  privity.  And  he  also  de- 
nied having  erer  signed  or  delivered  any  acknowledgment  for 
any  silver  to  the  plaintiff  or  any  other  person.  And  further, 

he 
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he  denied  Having  ever   disposed   of  any  such  silver,  or  re-        1803. 

ceived  the  produce  of  the  same    or  any   part  thereof,  toge-        ~ 

ther  with  various  other  matter  connected  with  the  merits  of      a,-iainst 

the  case.     In  answer  to  this  affidavits  were  read  of  the  plain- 

tiff  and  R.  Cowie,  expressly  contradicting  the   affidavit  of 

the  defendant  upon  the  merits,  and    swearing  expressly  to 

his  having  received  the  silver  bars  in  the  manner  described 

in  the  former  report,  and  to  his  having  signed  a  receipt  for 

the  same,  which  receipt  was  inclosed  in  a  letter  to  be  sent 

to   E.    B.  of  Gottenburgh,  and  incautiously  committed  to 

the  defendant's  care  to  be  by  him   delivered,  which  he  had 

not  done.     But  not   denying  that  the   present  action  was 

brought  for  the  value  of  the  same  silver.     And  concluding, 

~  O 

that  if  the  defendant  were  permitted  to  go  at  large  he 
would  withdraw  himself  out  of  die  jurisdiction  of  the 
Court,  and  the  plaintiff  would  lose  his  debt. 

Garrow  and    Walton  shewed   cause,  contending  that  the   f 
second  arrest  and  holding  tj  bail  was  good,  the  first  action 

~  O 

having  been  discontinued;  and  cited  Whalley  v.  Mai-tin  (a), 
Keeling  v.  Elliot  (b),  Turton  v.  JJayes  (c),  Balea  v.  Bain/  (d), 
and  De  La  Com-  v.  Read  ("e),  which  latter  was  a  stronger  case 
than  the  present;  for  their  the  defendant  washolden  to  bail  in 
an  action  on  a  judgment,  after  having  been  discharged  on  a 
common  appearance  in  the  original  action  by  the  act  of  the 
plaintiff  in  declaring  against  him  in  a  different  form  of  action 
from  that  mentioned  in  the  first  writ  and  the  affidavits  thereon 
to  hold  to  bail.  And  in  Olmius  v.  Delani;  (/),  whore  the  bail 
put  in  to  the  first  action  were  perjured  and  shewn  to  be  worth 
nothing,  the  Court  permitted  the  plaintiff  to  hold  the  de- 
fendant to  bail  a  second  time  for  the  same  cause  of  notion,  even 
before  he  had  discontinued  the  first  action,  which  however 
was  done  afterwards.  A  fortiori,  they  insisted  that  the  Court 
would  not  relieve  the  defendant  in  this  case  where  he  him- 
self appeared  to  be  forsworn.  They  also  contended  that 
this  was  a  different  cause  of  action  from  the  first:  the  one 
having  been  brought  for  the  silver  itself  in  specie,  the 
other  for  money  had  and  received,  upon  a  supposition  that 
he  had  sold  it  as  the  agent  of  the  plaintiff,  and  received 
the  value.  And  concluded,  that  unless  the  defendant,  who 

(a}  Qto.  Barnes,  62.         (b)  Ib.  399.  (c)  1  Stra.  439. 

(d)  2  Wils.  381.  (c)  2  H.  Blac.  278.  (/)  2  Stru.  1216. 

VOL.  III.  ft  wa* 
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1803  was  a  foreigner,  was  detained  in  custody  the  plaintiff  would 
lose  his  debt. 

Erskine,  contra,  said  that  the  conduct  of  the  plaintiff  ap- 

ELLEFSE.V.    peared  to  be  vexatious  and  oppress!  vein  holding  the  defendant 

to  bail  in  this  secor.  d  action,  for  that  which  plainly  appeared 

[  312  ]  to  be  the  game  cause  of  action  for  which  he  had  been  ar- 
rested and  detained  in  custody  before;  and  from  which  cus- 
tody he  had  been  liberated  on  account  of  the  wilful  laches 
of  the  plaintiff  himself  in  not  declaring  against  him  in  time, 
in  which  case  all  the  books  of  practice  (ft)  agreed  that  a  de- 
fendant could  not  be  holden  to  bail  in  the  second  action. 
That  supposing  the  fact  of  the  defendant's  having  sold  the 
silver  and  received  the  money  were  true,  the  plaintiff  might 
as  well  have  recovered  in  the  first  action  of  trover ;  and  no 
good  reason  could  be  assigned  why  he  should  have  brought 
this  action. 

Lord  ELLEN.BOKOI  GH  C.  J.  This  action  appears  plainly 
enough  to  be  founded  on  the  same  cause  of  action  as  the  for- 
mer, though  in  a  different  form,  and  might  by  proper  aver- 
ments have  been  shewn  to  be  the  same,  if  there  had  been  a  re- 
covery in  the  former  action.  It  is  likely  enough  that  if  the 
defendant,  being  a  foreigner  and  not  residing  in  this  country, 
be  discharged  on  filing  common  bail,  the  plaintiff  will  lose 
his  debt,  but  that  ought  not  to  warp  our  judgment  in  apply- 
ing the  law  to  the  facts  disclosed  to  us.  There  are  many  cases 
in  the  books  where  a  plaintiff  has  been  suffered  to  hold  a 
defendant  to  bail  a  second  time  for  the  same  cause  of 
action,  as  where  he  has  erroneously  commenced  his  action, 
or  mistaken  his  remedy,  and  has  discontinued  it  in  due  time, 
without  oppression  or  laches.  Buthere  the  full  time  elapsed 
which  the  la\>  allows  for  his  detaining  the  defendant  in 
custody  upon  the  first  arrest,  and  after  his  discharge  he  ar- 
rested him  a  second  time,  and  requires  the  Court  to  aid  the 
former  defect  in  his  proceedings  or  proof  by  continuing  the 
defendant  in  custody  for  a  further  period  for  the  same 
cause  of  action,  which  must  be  sustained  by  the  same  proof, 

[  313  ]  and  even  something  more  than  would  have  sufficed  in  the 
former  action.  It  is  harsh  enough  to  deprive  men  of  their 
liberty  as  a.  security  for  debt  in  the  first  instance  ;  but  after 
having  continued  the  defendant  in  custody  until  the  plain- 

(«)  Vide  1  Tidd.  85.  nncl  Crompt.  Pract. 

t.ff 


1803. 

IMLAY 

against 
ELLEFSEN. 
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tiff  lost  the  benefit  of  it  by  his  own  default,  I  should  re- 
quire a  very  strong  case  to  induce  me  to  consent  to  a  fur- 
ther imprisonment. 

GROSE  J.  declared  himself  of  the  same  opinion. 

LAAVRENCE  J.  observed  upon  the  case  of  Olmius  v.  De- 
lany,  that  the  bail  procured  by  the  defendant  in  the  first 
action,  being  forsworn  and  proved  to  be  worth  nothing,  were 
in  effect  no  bail,  and  the  plaintiff  had  not  the  security  which 
by  law  he  was  entitled  to  have  j  and  the  defendant  was  in 
effect  only  holden  to  bail  once,  which  was  in  the  second 
action.  This  action  must  be  considered  in  substance  to 
be  brought  for  the  same  cause  as  the  former :  and  to  this 
purpose  there  is  a  strong  case  in  Strange  of  Taylor  v.  Waste- 
nei/s  (a),  where  the  defendant  after  having  been  arrested  for 
a  debt,  and  detained  in  custody  till  he  was  superseded,  after- 
wards gave  the  plaintiff  a  note  for  part  of  the  debt,  on  which 
a  new  action  was  brought,  and  he  was  holden  tobail,  but  the 
Court  discharged  him  on  common  bail ;  saying  it  was  but  a 
further  security  and  did  not  extinguish  the  former  cause  of 
action.  However  ill  the  defendant  may  have  behaved^  we 
are  not  to  punish  him  by  confining  him  in  prison  upon  a 
second  arrest  for  the  same  cause  as  before. 

LE  BLANC  J.  The  rule  would  be  nugatory  that  a  party 
should  not  be  holden  to  bail  a  second  time  for  the  same  cause 
of  action,  if  after  a  first  arrest  on  which  the  defendant  was  r  314  "1 
detained  in  custody  as  long  as  the  rules  of  law  would  admit, 
and  from  whence  he  was  discharged  on  account  of  the  delay 
of  the  plaintiff  in  not  declaring  against  him  in  time,  the 
defendant  should  be  again  liable  to  suffer,  by  being  holden 
to  bail  again  in  a  second  action  for  the  same  cause. 

o 

Rule  absolute, 
(a)  2  Stra.  1218. 


R  2 
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1803. 

Saturday, 
Feb.  5th. 

No  action 
will  lie  tor 
not  prevent- 
ing but  per- 
mitting and 
suffering 
the  plain  tiff 
to  be  ar- 
rested, after 
payment  of 
debt  and 
costs  owing 
to  the  de- 
fendant, 
Upon  a  writ 
sued  out 
before  such 
payment. 
Malice  is 
the  gist  of 
all  actions 
for  injuries 
of  that 
nature. 

[315] 


PAGE  against  WIPLE. 

J.N  an  action  on  the  case,  the  first  count  of  the  declara- 
tion stated,  that  the  plaintiff,  before  the  committing  of  the 
grievance  aforementioned,  Avas  indebted  to  the  defendant 
in  £43.  los.  6d.  by  reason  of  the  several  promises  in  the 
writ  next  after  mentioned;  and  being  so  indebted,  the  de- 
fendant, for  the  recovery  of  the  said  sum,  on  the  25th  of 
June  1801,  but  Avithout  the  knowledge  of  the  plaintiff,  sued 
out  of  B.  R.  against  the  plaintiff  a  writ  of  alias  capias; 
that  the  plaintiff,  after  the  suing  forth  of  the  said  writ,  and 
before  he  had  any  notice  or  knowledge  of  the  suing  out,  of 
the  same,  and  before  the  return  thereof,  and  before  the  ar- 
rest of  the  plaintiff  by  virtue  of  the  same,  viz.  on  the  8th 
of  Juh/  1801,  at,  &c.  paid  to  (he  defendant  the  said  sum  of 
£43.  15s.  6<7.  so  due  to  him  as  aforesaid;  yet  that  the  defend- 
ant, contriving  and  maliciously  intending  to  injure  and  preju- 
dice the  plaintiff,  and  to  put  him  to  great  e.ipence,  and  other- 
wise to  harass  and  aggrieve  him,  afterwards,  and  after  the 

C>o 

defendant  had  been  and  was  so  as  aforesaid  paid  and  satis- 
fied the  said  sum  of  £43.  15s.  6d,  for  the  recovery  whereof 
he  sued  and  prosecuted  the  said  writ  against  the  plaintiff,  to 
wit,  on  the  llth  of  July  1801,  at,  Sec.  wrongfully  unjustly 
and  maliciously,  and  not  withstanding  such  payment  and 
discharge  of  the  said  £43.  15s.  6d.  for  the  recovery  where- 
of, &.c.  caused  'and  procured  the  plaintiff  to  be  arrested  by 
virtue  of  the  said  Avrit  of  alias  capias,  and  under  colour  and 
pretence  of  the  same,  and  of  the  aforesaid  cause  of  action 
therein  specified  :  and  to  be  kept  and  detained  in  custody  by 
virtue  of  the  said  writ  for  tAVO  days,  and  until  the  plaintiff, 
with  his  surety,  Avas  obliged  to  give  a  bail  bond  to  the  sheriff 
for  his  appearance  at  the  return  of  the  said  Avrit,  &c.  and  plain- 
tiff Avas  obliged  to  lay  out  £4.  4s.  in  obtaining  his  discharge 
from  such  arrest  and  imprisonment.  The  second  count  was 
in  substance  the  same,  only  alleging  further,  that  by  reason 
of  the  payment  of  the  debt  to  the  defendant  he  ought  to  have 
directed  I  lie  */ieri/j',  to  whom  he  had  so  delivered  the  said 
writ  for  execution,  not  to  arrest  or  take  ///esaid  /)/ain//fl' under 
and  by  virtue  of  the  saint,' :  yet  the  defendant,  Avell  knoAvin«- 

•*  *J 

fhe  premises,  but   contriving  to    injure  and  prejudice    the 

plaintiff, 
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plaintiff,  and  put  him  to  expence,  and  otherwise  to  harass 
and  aggrieve  him,  did  not  direct  the  said  sheriff,  &c.  not  to 
arrest  and  take  the  plaintiff,  but  wholly  neglected  so  to  do ; 
whereby,  &c.  The  third  count  varied  from  the  others  by 
stating  that  after  the  delivery  of  the  writ  to  the  sheriff,  and 
before  the  arrest  of  the  plaintiff,  &c.  he  the  plaintiff  fully 
satisfied  and  discharged  the  said  cause  of  action  in  the  said  writ 
specified  by  paying  to  the  plaintiff]  with  his  assent,  £43.  15s.  6d. 
in  full  satisfaction  and  discharge  of  lite  damages  he  had  sus- 
tained by  reason  of  the  non-performance  of  the  several 
promises  and  undertakings  in  the  said  writ  mentioned,  as 
also  £1.  16s.  for  and  towards  and  in  satisfaction  of  the  costs 
and  charges  by  him  sustained  in  the  prosecution  of  the  said 
writ ;  by  reason  whereof  it  became  and  was  the  duty  of  the 
defendant  to  prevent,  and  he  the  defendant  ought  to  have  pre- 
vented the  plaintiff  from  being  arrested,  &c. :  yet  the  defend- 
ant, well  knowing  the  premises,  but  contriving  to  injure  and 
prejudice  the  plaintiff,  and  put  him  to  great  expence,  and 
otherwise  to  aggrieve  him,  did  not  in  any  manner  prevent  the 
plaintiff"  from  being  arrested,  &.c.  but  suffered  aud  permitted 
him  to  be  arrested,  &c. 

After  verdict  for  the  plaintiff,  with  £5.  damages  on  the 
third  count, 

Wilson  moved  in  the  last  term  to  arrest  the  judgment  on 
the  insufficiency  of  that  count,  in  not  alleging  malice  in  the 
defendant  as  in  the  first  count,  which  was  negatived  in  evi- 
dence at  the  trial ;  and  he  cited  Scheibel  v.  Fail-lain  (a)  as  in 
point,  that  no  such  action  will  lie  for  a  mere  nonfeazauce, 
but  only  on  malice  alleged  and  proved. 

Sellon  Serjt.  and  'Best,  in  shewing  cause,  now  endeavoured 
to  distinguish  this  case  from  that  by  observing,  that  there 
the  writ  was  sued  out  before  the  debt  was  paid,  and  the 
plaintiff  did  not  allege  payment  of  the  costs  as  well  as  the 
debt,  without  which  there  was  no  obligation  on  the  defend- 
ant to  countermand  the  arrest.  And  Heath  J.  particularly 
observed,  that  at  all  events  the  party  was  not  bound  in  that 
case  to  stop  the  action  until  the  costs  were  tendered.  And 
Lord  C.  3. Eyre  said,  there  was  no  consideration  for  any  duty 
to  attach  upon.  But  here  there  is  an  averment  that  the  debt 
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(a)  1  Bos.  &  Pull.  388.  where  all  the  prior  cases  are  collected; 
to  which  may  be  added  Gibson  v.  Chaters,  2  Bos.  &  Pull.  129. 

and 
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and  costs  were  paid,  upon  which  it  became  the  duty  of  the 
defendant  to  stop  the  execution  of  the  writ  at  his  peril. 

Lord  ELLENBOROUGH  C.  J.  (stopping  Gibbs  and  Wilson 
for  the  defendant.)  Taking  the  averment  that  £1.  16,s.  *  was 
paid  to  the  defendant  "  for  and  towards  and  in  satisfaction 
of  the  costs"  most  favourably  for  the  plaintiff,  as  meaning 
that  it  was  taken  in  satisfaction  of  the  costs  ;  still  I  think  the 
case  not  distinguishable  in  principle  from  that  of  Scheibel 
v.  Fairbain.  Is  it  the  duty  of  a  plaintiff  to  run  after  his 
writ,  which  has  properly  issued,  in  order  to  stop  the  execu- 
tion of  it?  or  is  it  not  rather  the  concern  of  the  debtor,  when 
he  satisfies  the  demand,  to  ask  for  a  countermand  of  the  writ 
or  an  order  for  his  discharge  ?  Nothing  wilful  is  alleged  to 
have  been  done  by  the  defendant,  but  only  that  he  suffered 
and  permitted  the  plaintiff  to  be  arrested.  Nothing  is  stated 
to  shew  that  this  was  done  by  way  of  vexation  or  oppres- 
sion, but  a  mere  nonfeazance.  The  question  is,  Whether 
under  the  circumstances  stated  it  became  and  was  the  duty  of 
the  defendant  to  prevent  the  arrest  ?  I  know  of  no  authority 
which  imposes  such  an  obligation.  The  defendant  might 
have  asked  for  a  countermand  :  he  must  look  to  the  conse- 
quence, if  the  writ  were  properly  sued  out  at  the  time.  We 
cannot  intend  that  any  thing  was  done  vexatiously,  when 
nothing  of  the  sort  is  alleged. 

Per  Curium,  Rule  absolute, 


Monday, 
Feb.  7th. 


ARDEX  against  WATKINS. 


One  who         J|  HE  plaintiff  declared  as  indorsee  of  a  bill  of  exchange 

i          i 

against  the  defendant  as  acceptor:  which  bill  was  stated  to 
nutted  a  se-      p  T  ' 

r  gjg  -i      bear  date  the  4th  of  December  IbUl,  and  to  be  drawn  by  one 

cret  act  of 

bankruptcy  procures  the  defendant  to  lend  him  his  acceptance,  and  as  a  security 
pledges  the  lease  of  his  house;  and  having  drawn  the  hill  payable  to  his  own 
order,  indorses  it  to  the  plaintiff  for  a  valuable  consideration,  without  notice  of 
his  bankruptcy  :  held  tint,  in  an  action  by  the  plaintiff  as  indorsee  against  the 
acceptor,  the  latter  could  in,  i  defend  himself  on  the  ground  of  the  drawer's  bank- 
ruptcy at  the.  time  of  such  indorsement,  or  on  account  of  the  assignees  having 
withdrawn  from  him  the  lea.se  deposited  as  a  security  for  his  acceptance. 


Leivis 
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Lewis  Jones,  for  one  hundred  pounds,  payable  six  tveeks 
after  date  to  his  own  order,  and  to  be  directed  to  and  ac- 
cepted by  the  defendant;  and  that  Jones  afterwards  indorsed 
it  to  the  plaintiff.  There  wefe  also  the  common  counts. 
To  all  which  the  general  issue  was  pleaded.  And  at  the 
trial,  at  the  Sittings  at  Westminster,  a  verdict  was  taken  by 
consent  for  the  plaintiff,  subject  to  the  award  of  a  gentleman 
at  the  bar;  who,  after  hearing  the  cause,  made  an  award  in 
favour  of  the  plaintiff,  that  the  defendant  should  pay  him  the 
amount  of  the  bill  and  costs :  and  in  his  award  also  stated 
the  following  facts,  in  order  that  the  opinion  of  the  Court  on 
the  question  of  law  might  be  taken  by  the  defendant,  if  he 
thought  proper. 

Lewis  Jones,  on  the  4th  of  December  1801,  drew  the  bill  of 
exchange  in  the  pleadings  mentioned  on  the  defendant,  who 
accepted  the  same  for  the  accommodation  of  Lewis  Jones. 
On  the  same  day  Lewis  Jones,  to  whose  order  the  bill  was 
payable,  indorsed  the  same  to  the  plaintiff  for  the  full  value 
thereof  paid  to  him  by  the  plaintiff.  J^ewis  Jones,  being  a 
trader,  committed  an  act  of  bankruptcy  on  the  5th  of  Octo- 
ber 1801,  and  a  commission  of  bankrupt  was  found  a- 
gainst  him  on  the  31st  of  December,  whereupon  he  was  de- 
clared a  bankrupt,  and  his  estate  and  effects  assigned  by 
the  commissioners  to  assignees.  The  defendant  was  not 
indebted  to  Lewis  Jones  at  the  time  of  such  acceptance,  but 
he  lent  his  acceptance  to  Lewis  Jones  to  enable  him  to 
raise  money  thereon.  The  plaintiff,  when  he  advanced  the 
money  to  Lewis  Jones  on  the  said  bill,  had  no  notice  of 
the  said  act  of  bankruptcy,  nor  did  lie  know  that  Lewis 
Jones  was  insolvent,  nor  had  he  any  knowledge  whatever  of 
the  said  transactions  between  Lewis  Jones  and  the  defendant. 
The  assignees  of  Lewis  Jones  have  made  no  claim  whatever 
on  the  plaintiff  touching  the  premises :  but  the  defendant 
has  been  called  on  by  the  said  assignees  to  deliver  up  to 
them  a  lease  of  a  house  in  Bernard-street,  which,  at  the  time 
of  the  said  acceptance,  he  pledged  with  the  defendant  for  se- 
curing the  payment  of  £150.  and  interest  on  the  20th  of 
January  then  next,  and  Lewis  Jones  undertook  on  demand  to 
execute  an  assignment  of  the  said  lease  by  way  of  mortgage. 
This  lease  was  so  pledged  for  the  purpose  of  indemnifying 
the  defendant  against  the  said  acceptance.  The  defendant 
has  delivered  up  the  lease  accordingly. 

R  4  A  rule 


1803. 
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1803.  A  rule  having  been   obtained  calling  on  the  plaintiff  to 

shew  cause  whv  the  award  should  not  be  set  aside  as  against 
ARDEN        i 
•    /       law, 

WITKIXS.         Erski>ie  and  Mauley  shewed  cause.     If  Jones  the  trader, 
bein<T   indebted  to  the  plaintiff,  had  undertaken  to  the  de- 

O  1 

fendant  Watkins  that  ifhe  would  give  the  plaintiff  his  own 
security  for  £100.  for  the  debt,  lie,  Jones,  would  repay  him, 
and  the  defendant,  relying  on  Joi/eit-,  promise,  had  accord- 
iivlv  o-iven  his  note  ;  it  could  riot  have  been  contended 

C5    ^      c 

that  the  plaintiff  would  be  repelled  from  recovering  on  such 
security,  because  Jones,  who  induced  the  defendant  to  give 
it,  was  a  bankrupt  at  the  time.  Then  the  circumstance 
of  the  bankrupt's  name  being  upon  the  bill  as  drawer 
cannot  alter  the  case;  for  the  assignees,  v.ho  must  stand 
in  the  same  situation  as  the  bankrupt,  can  have  no  claim 
to  the  bill.  The  bankrupt  himself  had  no  claim  upon 
the  defendant;  and  having  given  no  consideration  for 
his  acceptance,  it  was  nudum  pactum  as  between  them, 
though  not  so  with  respect  to  third  persons,  to  whom 
the  bill  with  the  acceptance  was  passed  for  a  bona  fide 
I  320  ]  consideration.  If  the  assignees  had  brought  an  action  a- 
gainst  the  defendant  on  his  acceptance,  the  want  of  consi- 
deration would  have  been  a  decisive  answer  to  the  action. 
If  they  had  brought  trover  for  the  bill  against  the  plaintiff, 
the  answer  would  have  been,  that  even  though  the  bank- 
rupt's indorsement  were  void  and  could  pass  no  property  to 
the  holder,  still  they  could  have  no  property  in  the  bill. 
For  as  between  the  drawer  and  acceptor,  the  former  was  a 
mere  trustee  for  the  latter  so  long  as  the  bill  remained  in  his 
hands,  and  consequently  no  property  in  it  could  pass  by  the 
assignment.  The  assignees  however  could  not  deprive  the 
plaintiff  of  his  security  even  as  against  the  bankrupt;  for 
though  the  latter  could  notbind  his  property  at  the  time,  he  is 
certainly  liable  in  his  person.  Neither  could  the  bankrupt  be 
said  to  have  e\  erjhad  any  property  in  his  own  bill  and  indorse- 
ment :  for  in  his  own  hands  they  were  worth  nothing,  and  only 
became  property  when  the  bill  was  passed  to  the  plain  tiff.  But 
whatever  doubt  there  mi^ht  have  been  between  the  plaintiff 
and  the  assi<_>  nces,  lhat  cannot  effect  the  present  question  be- 
tween the>e  parties:  lor  the  assignees,  as  it  was  competent  for 
them  to  do,  have  repudiated  the  bill,  and  disclaim  the  transac- 
tion altogether :  and  if  they  do  not  choose  to  interfere, it  is  not 

com- 
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competent  to  any  other  person  to  set  up  their  title.  As  in  1803. 
La  Roche,  Bart.  v.  Wakeman  (a),  where  an  uncertificated 
bankrupt  having  been  permitted  by  his  assignees  to  trade  a  .  , 
without  molestation  on  his  own  account,  his  assignment  of  WATKIMS. 
a  ship  of  which  he  was  in  possession  was  holden  by  Lord 
Kenyan  to  be  valid  as  against  all  the  world  but  his  assignees, 
and  subject  only  to  their  disaffirmance.  That  was  a  stronger 
case  than  the  present,  because  it  affected  existing  property  ; 
whereas  here  the  bill  was  mere  waste  paper  as  between  the 
bankrupt  or  his  assignees  and  the  defendant.  If  it  be  urged  [  321  ] 
by  the  defendant  that  in  case  the  drawer  had  not  become 
bankrupt  he  would  have  been  indemnified  ;  but  that  having 
had  his  security  withdrawn  from  hi.ni  by  means  of  the  bank- 
ruptcy, his  situation  is  altered,  and  therefore  he  ought  not 
now  to  be  liable,  having  lost  the  consideration  for  which  he 
gave  his  acceptance  :  the  answer  is,  that  however  true  that 
might  be  as  between  him  and  the  bankrupt,  yet  this  being 
unknown  to  the  plaintiff  who  has  advanced  his  money  on 
the  defendant's  credit,  which  the  latter  enabled  the  bank- 
rupt to  pledge  absolutely,  the  plaintiff  ought  not  to  suf- 
fer for  the  failure  of  a  condition  to  which  he  was  not  privy 
between  the  defendant  and  the  bankrupt.  Even  on  the 
count  for  money  paid,  the  plaintiff'  is  entitled  to  say  that  he 
has  laid  out  money  for  the  defendant's  uue ;  for  the  bill  was 
drawn  by  the  bankrupt  and  accepted  by  the  defendant,by  vir- 
tue of  an  agreement  between  them  that  the*defendant  would 
enable  the  other  to  raise  so  much  money  from  any  third  per- 
son by  pledging  his,  the  defendant's,  name  to  him  for  the 
repayment. 

(./ibbs  and  Lawes  contra.  Every  thing  which  a  bankrupt 
possesses  at  the  time  of  his  bankruptcy  and  before  his  cer- 
tificate passes  to  his  assignees,  except  trust  property ;  which 
this  was  not;  for  the  acceptance  was  not  given  for  the  bene- 
fit of  the  acceptor,  but  of  the  bankrupt,  and  therefore  was 
valuable  property  in  his  hands.  The  case  must  be  consi- 
dered the  same  as  if  the  bankrupt  having  placed  money  of 
his  own  estate  in  the  hands  of  the  defendant,  had  after  his 
bankruptcy  drawn  this  bill  upon  him  payable  to  his  own 
order,  which  the  defendant  had  accepted,  or  had  ordered 
him  to  pay  it  over  to  a  third  person.  The  money  so  placed 
would  in  truth  have  been  the  money  of  the  assignees,  and  r 

(a]  Peaces  Ni.  Pri.  Cas.  140. 

the 
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the  defendant  would  not  have  been  warranted  in  paying  it 
away  to  the  order  of  the  bankrupt.  A  bankrupt  after  his 
bankruptcy  may  indeed  make  himself  liable  in  his  own  per- 
son as  drawer,  but  he  cannot  charge  his  estate  ;  and  this  is 
an  attempt  to  charge  his  estate  in  the  hands  of  the  defend- 
ant. The  objection  then  in  this  case  lies  to  the  title  of  (he 
plaintiff,  which  is  derived  through  the  bankrupt's  indorse- 
ment. The  defendant  is  an  acceptor  for  a  valuable  conside- 
ration, namely,  the  lease  which  was  deposited  with  him  by 
the  bankrupt  as  a  security  for  his  acceptance.  This  it  now 
appears  was  the  property  of  the  assignees  at  the  time  ;  and 
they  had  an  option  at  least  either  to  have  adopted  the  bank- 
rupt's act  and  sued  upon  the  bill,  or  to  have  withdrawn  the 
deposit  out  of  the  defendant's  hands.  That  shews  that 
there  was  a  property  in  the  bill  in  the  bankrupt  which 
passed  to  his  assignees:  if  so,  the  bankrupt  could  not 
pass  it  away  to  a  third  person  by  his  indorsement,  but  it 
vested  bylaw  in  the  assignees  without  any  particular  assent 
of  theirs  :  and  property  so  vesting,  if  it  can  be  repudiated 
at  all,  must  at  least  be  so  by  some  express  act  declaratory 
of  such  an  intent.  The  situation  of  an  acceptor  in  such 
cases  is  peculiarly  hard,  if  the  assignees  may  withdraw 
from  him  the  security  which  was  the  consideration  of  his 
acceptance,  and  yet  leave  him  liable  on  the  bill.  But  admit- 
ting that  such  withdrawing  of  the  deposit  amounted  to  a  repu- 
diation of  the  bill  by  the  assignees,  yet  that  having  taken 
place  after  the  indorsement  by  the  bankrupt,  could  not  by 
relation  back  make  good  the  indorsement,  so  as  to  transfer 
the  property  which  was  in  them  at  the  time  :  and  Lord  Kcm/vn 
in  PinkertoH  v.  Adams'(a)  seems  to  have  considered  that  a 
bankrupt  could  not  transfer  the  property  in  a  bill  by  his  in- 
dorsement made  after  his  bankruptcy  ;  but  that  it  was  a  de- 
fence under  the  general  issue,  as  the  defendant  only  pro- 
mised to  pay  to  such  as  had  a  legal  title  to  the  bill.  [Lord 
E/lenborough.  The  bankrupt  there  had  a  property  in  the  bill 
before  his  bankruptcy. —  Lawrence  J.  That  case  only  decided 
that  it,  was  evidence  on  non  assumps.it  whether  the  bill  were 
legally  indorsed  to  the  party  suing.  | 

Lord    ELLKX BOROUGH  C.  J.     As    doubts   are  stated   to 
have  been  entertained  on  the  question,  we  will  look  into  the 


(a)  2  Esp.  Ni.  Pri.  611. 


cases ; 
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eases;  but  at  present  I  cannot  impress   on  my  mind  any        1803. 
doubt  on  the  subject. 

LAWRENCE  J.     (being  the  only  Judge  in  court  on  this      aaain't 
day)  delivered  the  opinion  of  the  whole  Court,  who  heard    WATKINS. 
the  case  argued  on  a  former  day. 

This  came  on'upon  a  motion  to  set  aside  an  award  of 
Mr.  Burroitgh's,  who  was  decided  in  favour  of  the  plain- 
tiff, the  indorsee  of  a  bill  of  exchange  drawn  by  one  Letvis 
Jones  on  the  defendant,  and  accepted  by  him.  The  arbi- 
trator, having  stated  the  facts  specially,  has  enabled  the  de- 
fendant to  take  the  opinion  of  the  Court,whether  the  arbitra- 
tor has  decided  rightly  on  the  law  arising  from  those  facts; 
which  are  as  follow:  Lewis  Jones  being  a  trader,  and  hav- 
ing committed  an  act  of  bankruptcy,  on  the  5th  of  October 
1801  drew  the  bill  in  question  on  the  defendant,  who  ac- 
cepted it  for  his  accommodation  to  enable  him  to  raise 
money  on  it ;  he  the  acceptor  not  being  then  indebted  to 
Jones;  who  at  that  time  of  the  acceptance  pledged  the  lease 
of  a  house  in  Bernard-street  with  the  defendant,  undertaking 
to  execute  an  assignment  thereof  by  way  of  mortgage,  for 
the  purpose  of  indemnifying  the  defendant  against  his  ac-  [  304  ] 
ceptance.  Jones,  to  whose  order  the  bill  was  payable,  in- 
dorsed it  the  same  day  it  was  accepted  to  the  plaintiff,  who 
paid  a  full  value  for  it,  and  had  no  knowledge  of  the  act  of 
bankruptcy,  nor  of  Jones's  insolvency,  nor  of  the  transac- 
tions between  Jones  and  the  defendant.  A  commission  hav- 
ing issued  against  Jones  on  the  31st  of  December,  the  as- 
signees under  that  commission  required  the  defendant  to 
deliver  up  the  lease  which  the  bankrupt  had  pledged,  which 
he  accordingly  did.  For  the  defendant  it  has  been  con- 
tended that  the  property  in  this  bill  passed  to  his  assignees, 
who  take  whatever  property  he  may  have  that  is  not  trust 
property,  which  this  bill  is  alleged  not  to  have  been.  That 
the  deposit  of  the  lease  was  a  consideration  for  the  bill,  and 
that  the  transaction  is  the  same,  as  if  the  bankrupt  had 
placed  in  the  defendant's  hands  £150.  of  the  money  of  his 
assignees,  on  h's  undertaking  to  pay  that  money  to  his 
(Jones's)  order;  and  as  such  order  could  give  no  authority  to 
the  plaintiff  to  receive  the  money  of  the  assignees,  he  can- 
not recover.  With  this  reasoning  and  statement  we  do  not 

~ 

agree.  The  transaction  is  strictly  this  :  Jones,  the  bank- 
rupt, having  no  money  in  the  defendant's  hands,  procures 
him  for  his  (Jones's)  accommodation  to  accept  a  bill,  and 

to 
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1803.         to  indemnify  him   against  that  acceptance  deposits  in  his 
hands  a  lease,  which  was  the  property  of  his  assignees  by 

relation  of  law.     As  between  Jones  and  the  defendant,  there 
against        i  .... 

WAT-KISS.  AVas  no  consideration  which  would  enable  Jones  to  sue  the  de- 
fendant on  the  bill;  it  was  never  intended  that  the  defendant 
should  be  liable  to  Jones,  but  that  Jones  should  raise  money 
on  it  by  ne^ociating  the  bill:  and  the  lease  was  not  depo- 
sited with  the  defendant  to  be  by  him  disposed  of  as  a  thing 
for  which  he  had  paid  by  his  acceptance,  but  merely  as  an  in- 
[  325  ]  demnity  in  case  Jones  should  not  repay  what  he  might  be 
obliged  to  pay  in  consequence  of  his  acceptance.  If  there- 
fore Jones  could  not  sue,  had  the  bill  remained  with  him,  his 
assignees  could  not.  If  there  were  no  means  of  making  this 
bill  available  in  their  hands  for  the  satisfaction  of  the  de- 
mands on  the  bankrupt,  it  would  not  pass  to  them  ;  and  it 
is  upon  this  principle,  that  what  a  bankrupt  holds  as  a  trus- 
tee will  not  pass.  To  make  this  like  the  case  put  of  depo- 
siting the  assignee's  money  in  the  defendant's  hands,  and 
then  giving  the  plaintiii'  an  order  to  receive  it,  the  engage- 
ment of  the  defendant  should  have  been  to  deliver  the  lease 
to  the  bankrupt's  order.  The  case  is  no  more  than  this : 
the  defendant,  in  consideration  of  a  security :  which  the 
assignees  of  the  bankrupt  could  make  void,  accepts  the 
bill  in  question:  the  assignees  do  avoid  the  security:  the 
consequence  is,  that  it  becomes  an  acceptance  without  con- 
sideration; an  acceptance,  in  which,  as  the  bankrupt  could 
not  sue  on  it,  his  assignees  have  no  interest;  and  the  de- 
fendant cannot  resist  this  demand  on  the  ground  that  the 
plaintiff  has  no  title ;  and  the  want  of  consideration  fur- 
nishes no  defence  to  one  who  has  advanced  money  on  the 
credit  of  the  acceptor.  We  therefore  think  that  the  arbi- 
trator has  judged  right,  and  that  the  rule  mustbe  discharged. 

Rule  discharged. 
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LAKE  and  Another  against  ASIIWELL  and  Others, 

Assignees  of  WALLIS  a  Bankrupt.  cb' 8th> 

J.N  trespass  for  breaking  and  entering  the  house  of  the  plain-  •"•  schedule 
tiffs,  and  taking  and  converting  the  goods  therein  to  the  de-   *      At* 
fendants'  own  use,  which  was  tried  before  Hotham  B.  at  the   a  deed  to 
last   Chelmsford  assizes;  upon  the  general  issue  pleaded,  a  which  it  was 
verdict  was  found  for  the  plaintiffs  for  £571.  Us.  6tL  (the   annexed, 

value  of  the  goods  taken)  with  liberty  to  the  defendants  to    .1 

.  •>  .       the  proper 

move  the  Court  to  set  aside  the  verdict  and  enter  a  nonsuit,   deed-stamp 

upon  the  ground  of  an  objection  arising  on  the  stamp  acts,  by  scat.  37 
as  after  stated.  Gco-  3- c-  90« 

The  house  in  question,  situated  at  Colchester,  and  the  fur-   • 

in£  to  the 
niture  in  the  same,  had  been  the  property   of  one  WalliSB,  number  of 

trader,  who  was  considerably  indebted  to  the  plaintiffs,  linen-  words  and 
drapers  in  the  same  town,  and  having  been  pressed  by  them    sneets,  and 

for  some  security,  agreed  to  give  them  a  conveyance  of  the    .,          re,  ^ 

the  single 
house,  valued  at  £800.   and  a,  bill  of  sale  of  the    furniture,   schedule 

valued  at  £571.  U.S.  6cL  which  were  accordingly  executed,   stamp  of  2s. 
and  bore  date  on  the  23d  of  Mai/  1801.     After  the  execu-   6rf-  in'P°sed 
tion  of  these  securities,  which  were  prepared  by  a  person  of     ^n-1G    ^ 
the  name  ofStntttfw\io  for  some  time  before  had  acted  as  the   t}ie  act_ 
agent  of  Wallis,  a  person  was  put  into  the  house  by  Strutt,&a.d 
it  was  afterwards  let  by  him  to  a  tenant,  without  any  mention 
made  of  the  plaintiff's'  names,  and  the  receipt  for  the  rent 
was  given  by  Strutt  in  the  name  and  for  the  use  of  Wallis,  and 
Walliii's  name  still  continued  on  the  parish  rates.    And  there- 
fore  one  of  the  questions  intended  to  have  been  raised  in 
argument  by  the  defendant  was,  Whether  the  conveyance 
and  bill  of  sale  were  not  fraudulent  and  void  by  the  statute     [  327  ] 
21  Jac.  1.     But  upon   this  part  of  the  case  no  opinion  was 
given  by  the  Court.     The  material  question  arose  oa  the  bill 
of  sale  of  the  goods,  which  was  under  seal,   and  when  pro- 
duced at  the  trial,  had  an  inventory  ofthe  goods  annexed  to 
it.     The  bill  of  sale  itself  had  the  proper  deed  stamp  :   but 
the  inventory  consisting  of  four  sheets  of  paper  had  only  a 
five  shillings  stamp  affixed  on  the  first  of  the  four  sheets,there 
being  no  stamp  on  the  oilier  three.     Whereupon  it  was  ob- 
jected that  the  inventory,  annexed  and  referred  to  in  the  bill 

of 
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of  sale,  was  part  of  the  same  deed,  and  ought  to  have  had  a 
deed  stamp,  amounting  altogether  to  20s.  and  not  merely  a 
^s~  s*amP  ou  the  first  sheet.  The  learned  Judge  however 
ASIIWELL  suffered  the  cause  to  go  on,  but  reserved  the  point  ;  and  the 
and  Others,  defendants  afterwards  established  their  right  to  the  property 
in  question,  (supposing  it  to  remain  in  Wallis)  under  a  com- 
mission of  bankrupt  issued  against  him,  dated  in  January 
1802,  under  which  Ashwell  and  two  others  of  the  defendants 
were  chosen  assignees.  A  rule  having  been  accordingly 
obtained  in  the  last  term  for  setting  aside  the  verdict  and 
entering  a  nonsuit. 

o 

Espinassenovf  shewed  cause,  and  contended  that  5s.  was  the 
proper  stamp  for  the  schedule,viz.  2s.  6d.  by  the  stat.37Geo.3. 
c.  90.  s.  1  .  and  as  much  more  by  a  former  act.  The  words  of 
the  respective  acts  are,  for  "any  inventory  or  catalogue  of 
"  any  furniture,  goods  or  effects,  made  with  reference  to 
"  any  agreement,  or  for  the  security  of  any  person,  not 
"  hereby  otherwise  charged,  the  sum  of  two  shillings  and 
"  sixpence."  That  the  schedule  was  one  entire  thing; 
though  transcribed  on  several  sheets  of  paper,  it  still  formed 
f  328  I  but  one  schedule,  for  which  the  stamp  was  imposed.  It  was 
no  objection  that  being  referred  to  in  and  annexed  to  the 
deed,  it  must  be  taken  to  be  part  of  it,  and  should  have  had 
the  deed  stamp  on  each  sheet;  for  it  was  referred  to  as  a 
distinct  instrument,under  the  appropriate  name  of  a  schedule, 
and  the  clause  in  question  seems  worded  so  as  to  meet  the 
objection.  But  if  it  were  taken  to  be  part  of  the  deed,  then 
it  seems  by  the  exception  in  the  clause,  "not  hereby  other- 
"  vise  charged,"  as  if  no  additional  stamp  were  necessary;  for 
here  a  stamp  duty  was  otherwise  charged,  namely,  on  the 
deed,  which  had  the  proper  deed  stamp. 

Marry  at  contra  was  stopped  by  the  Court. 

Lord  ELLEN  BOROUGH  C.  J.  The  meaning  of  the  clause 
in  the  act  of  parliament  was,  that  if  any  schedule  or  in- 
ventory of  goods  were  unattached  to  or  making  part  of  any 
thing  else  which  required  a  different  stamp,  it  should  have 
the  stamp  of  "2s.  (id.  thereby  imposed  :but  that  if  the  schedule 
were  annexed  to  and  former  part  of  any  other  instrument 
which  required  a  specific  stain]),  it  must  have  the  proper  stamp 
required  for  that  instrument  of  which  it  is  a  part.  And  if 
this  were  not  so,  the  revenue  would  be  liable  to  great  eva- 
sion; for  then  an  instrument,  requiring  a  certain  stamp 


in 
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against 
ASH  WELL 


in  proportion  to  the  number  of  words,  would  only  contain  a 

few  words  of  reference  to  a  schedule,  by  which  every  thing 

would  be  conveyed   for  a  trifling  stamp  in  fraud  of  the  re- 

venue.      The  7th  section  of  the   act  referred  to  expressly 

provides  against  this  practice  ;  for  it  says,  "  that  the  num-  and  Others 

*'  ber  of  stamps  required  to  be  put  on  every  sheet  of  paper, 

"  See.  on  which  any  indenture,  &c.  or  other  deed  hereby 

"  charged  with  the  duty  of  3s.  &c.  shall  be  written,  shall 

"  be  calculated  according  to  the   number  of  common  law 

"  sheets,  each  containing  72  words,  of  which  such  indenture,    [  329  ] 

"  Sec.  or  other  deed  or  agreement,  together  with  every  schedule 

"  or  instrument  annexed  unto,  &c.  the  same,  shall  consist  in 

"  manner  following,"  &c.     It  then  proceeds  to  apportion 

the  stamp  according  to  the  number  of  words  and  sheets  of 

which  any  deed,  &c.  together  with  such  schedule  shall  consist. 

This  fully  explains  the  meaning  of  the  other  clause. 

LAWRENCE  and  LE  BLANC  Justices  (a)  assented. 

On  the  ground  therefore  that  the  stamp  used  was  imprp- 
per,  the  Court  made  the 

Rule  absolute  to  enter  a  Nonsuit. 

(a)   Grose  J.   was  absent  from  indisposition. 


HOLMES  against  WAIN  WRIGHT,  One,  &c.  Tuesday, 

Feb.  8th. 

lNE  obtained  a  rule  for  changing  the  venue  from  Where  the 
London  to  Yorkshire  in  an  action  for  maliciously  suing  out  a  cause  of  ac- 

commission  of  bankrupt  against  the  plaintiff,  upon  an  affi-  tlon  ™?~ 

°,.      .  .         *  ,  , .  stantially 

davit  that  all  the  witnesses  lived  m  Yorkshire,  and  that  great  arjses  in'an- 

expence   and  inconvenience  would  be  incurred  in  bringing  other  coun- 
them  up.  ty  in  which 

Gibbs  shewed  for  cause,  that   the  affidavit   on  which  the  Jh.e  venue  is 

.     .  .     laid  by  the 

commission  was  sued  out  was  made  in  London,  which  enti-   p}ajur.ifF 

tied  the  plaintiff  to  lay  the  venue  there.    And  by  the  rules  of  and  the 
the  Court  the  defendant  cannot  change  the  venue,  except  conveni- 

upon  an  affidavit  that  the  cause  of  action   arose  altogether  f  1C?  an  .- 
.  r  .....  justice  ot 

in  the  other  county  to  which  it  is  prayed  to  refer  the  trial.       r  330  ] 

the  case  re- 
quire the  trial  to  be  had  there,  where  all  the  witnesses  reside,  at  a  great  distance 
from  the  county  where  the  venue  is  laid,  the  Court,  on  the  application  of  the  de- 
fendant, will  change  the  venue,  on  his  agreeing  to  admit  a  particular  fact  which 
in  point  of  form  exists  in  the  original  county. 

Erskine 
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Erskine  agreed  to  admit  that  fact  on  the  part  of  the  de- 
fendant. 

Lord  ELLENBOROUGII  C.  J.  If  the  inconvenience  of 
trying-  the  cause  in  the  one  or  the  other  county  were  ba- 
lanced in  any  degree,  we  should  not  interfere  with  the  ac- 
knowledged o-eneral  ri<rht  of  the  plaintiff  to  try  his  cause 

O  O  O  J  •• 

where  any  part  of  the  cause  of  action  arose;  but  as  the  de- 
fendant is  willing  to  admit  the  only  fact  which  exists  with- 
in the  venue  now  laid,  all  the  convenience  and  justice  of 
the  case  preponderates  in  favour,  of  the  application.  If 
the  place  where  the  witnesses  live  were  nearer,  so  as  not  to 
wei^h  so  much  in  point  of  convenience  ao-ainst  try  in  2;  the 

O  1  «.  ~ 

cause  in  London.  ;t  might  be  a  reuson  for  our  not  interfering; 
but  here  all  the  witnesses  live  at  a  great  distance,  and  the 
expence  of  bringing  them  up  must  be  very  great,  and  there 
is  no  convenience  balancing  on  the  other  side.  The  Courts 
were  formerly  very  strict  in  treating  applications  of  this 
sort;  but  of  lato  years  the  Court  of  Common  Pleas  and 
this  Court  also  have  listened  to  them  with  more  indulgence, 
where  they  have  seen  that  the  real  convenience  and  justice 
of  the  case  required  it.  And  here  the  only  objection  which 
can  entitle  the  plaintiff  to  be  heard  against  it  is  done  away 
by  the  admission  proposed  to  be  made:  and  it  would  be  in- 
convenient not  to  let  the  defendant  try  the  cause  in  the 
place  where  substantially  the  cause  of  action  arises. 

Per  Curium,  Rule  absolute. 


[  331  ] 


Tuesday, 
Feb.  8th. 


Bucnvx  against  JOHN  BENSON 


JLJEBT  on  bond  for  £100.  given  to  the  plaintiff  by  the  de- 
fendant and  one  Joseph.  IH'I/SOII.     The  defendant  craved  oyer 
of  the  condition,  which  was  for  the  payment  of  an  annuity  of 
£5.  4.s.  by  equal  quaterly  payments  to   Rebecca  Brown,  the 
plaintiff's  wife,  or  her  assigns,  to   commence  on  the  24th  of 
June  1791,  for  the  term  of  eleven  years,  if  the  said  Rebecca 
the  obligor,    should  so  long  live  ;  but  if  she  should  die  before  the  expiration 
the  latter 

cannot,  without  the  assent  of  the  husba  u  ap;rce  with  the  wife  to  discharge 
himself  from  future  payments  of  the  a  .iiity  for  a  certain  period,  in  conside- 
ration of  his  discharging  certain  debts  of  the  husband;  but.  the  husband  may 
notwithstanding  sue  tor  the  arrears  of  the  annuity  when  due. 

of 


The  hus- 
band havin 
taken  a 
bond  con- 
ditioned to 
pay  his 
wife  an  an- 
nuity by 
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of  that  term,    then  to  the  plaintiff  and  his  assigns,  if  he        1803. 
should  so  long  live:  and  then  pleaded,  1.  Non  est  factum; 
on  which  issue  was  joined.     2.  Payment  to  Rebecca  at  the 

dQ  CttJlSt 

several  times  when  the  annuity  became  due.     3.  The  like      BENSON. 
payment  after  the  days.     Replications  to  the  pleas  of  pay- 
ment that  on  the  24th  of  June  1801,  £52.  for  ten  years  was 
in  arrear  and  owing;  on  which  issues  wrere  joined. 

At  the  trial  before  Le  Blanc  J.  at  Worcester,  the  only  ques- 
tion was  upon  the  payment  of  the  first  five  years,  the  annuity 
having  been  regularly  paid  to  the  plaintiff's  wife  afterwards. 
As  to  which  it  appeared,  that  the  plaintiff,  being  in  embar- 
rassed circumstances  at  the  time  when  this  bond  was  given, 
had  assigned  certain  property  of  his  to  the  Bensons,  on  con- 
dition of  their  giving  this  bond  and  pay  ing  £200.  to  settle  his 
affairs  with  his  creditors.  That  soon  after  the  execution  of 
it  he  left  the  country,  and  the  Bensons  having  been  obliged 
to  pay  certain  extra  demands  to  redeem  some  goods  of  the 
plaintiffs  and  in  discharge  of  a  further  debt  of  his,  in  all  to 
the  amount  of  £25. 5s.  the  plaintiff's  wife  agreed  in  his  absence 
to  give  up  five  years  of  the  annuity,  and  to  consider  the  same 
as  paid  in  satisfaction  of  those  extra  demands;  and  she  ac-  [  332  ] 
cordingly  signed  a  receipt  as  for  payment  of  the  first  five 
years  in  advance.  The  jury,  under  the  Judge's  direction, 
found  as  matter  of  fact  that  the  money  was  paid/0?1  a  debt  of 
the  plaintiff"' 's  and  for  his  benefit ;  reserving  the  question  of  law, 
Whether  this  could  be  considered  as  payment  so  as  to  main- 
tain the  issues.  Accordingly  a  verdict  was  taken  for  the 
plaintiff  for  the  amount  of  the  five  years  annuity  withheld, 
with  liberty  to  the  defendant  to  move  to  set  aside  and  enter 
a  nonsuit.  A  rule  nisi  having  been  obtained  for  this  pur- 
pose in  last  Michaelmas  term, 

Williams  Serjt.  and  Abbott  were  now  called  upon  by 
the  Court  to  support  the  rule.  The  condition  of  the 
bond  being  that  the  obligors  shall  pay  to  the  wife  of  tht 
obligee  a  certain  annuity,  is  tentamount  to  an  agreement 
by  the  husband  that  such  annuity  shall  be  paid  to  her  for 
her  own  separate  benefit,  and  consequently  empowered  her 
to  dispose  of  the  annual  payments  as  she  thought  proper. 
This  differs,  therefore,  from  the  case  of  such  a  bond  s;iven  to 
the  wife  at  the  instance  of  a  stranger,  to  which  the  husband 
is  no  party.  Under  these  circumstances  payment  to  the 

VOL.  III.  S  wife 
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wife  is  payment  to  the  husband.  If  goods  be  sold  to  a  feme  co- 
vert, and  it  be  proved  that  they  came  to  the  husband's  use,  he 
would  be  bound  to  pay  for  them.  It  would  amount  to  an  im- 
plied authority  from  him  to  her  to  purchase  the  goods.  Now 
here  the  payment  being  made  for  his  use,  the  same  autho- 
rity must  be  implied.  The  wife  treated  this  not  only  as  pay- 
ment at  the  time, but  afterwards;  for  she  received  the  subse- 
quent payments  as  due  only  when  they  were  paid.  But  pay- 
ment before  the  day  is  allowed  to  be  good  evidence  to  support  a 
]  plea  of  solvit  ad  diem.  Sturdy  v.  An/and  (ft)  and  Winch  v. 
Pardon  (/>).  (Lord  E/lci/boroitg/i  snid  that  the  law  of  those 
cases  would  not  be  disputed.)  Then  it  was  determined  in 
Whifle  \.  Cm/ler  (c),  that  a  feme  covert  having,  without  au- 
thority from  her  husband,  contracted  witli  a  servant  by 
deed;  yet  the  service  having  been  performed,  the  servant 
might  maintain  assumpsit  against  the  husband. 

(jibbs  and  Wi<r/et/  contra,  were  stopped  by  the  Court. 
Lord  ELLENBOROUGU  C.  J.  However  the  wife  might 
have  disposed  of  the  money  after  she  had  received  it,  yet 
the  bond  operated  no  further  than  to  <rive  her  an  authority 
to  receive  the  payments  as  they  became  due,  and  she  could 
not  transfer  that  authority  to  any  body  else,  or  anticipate  the 
payments.  The  cases  alluded  and  referred  to  proceed  on 
the  ground  of  goods  being  furnished  or  the  work  done  for 
the  benefit  of  the  husband,  and  his  subsequent,  acts  imply- 
ing a  recognition  of  the  authority  of  his  wife  sufficient  to 
found  an  assumps.it  against,  him.  But  that  will  not  affect 
this  question  as  to  the  general  authority  of  a  wile  to  bind 
her  hasband  in  a  case  where  no  particular  authority  can  be 
implied.  For  this  purpose  she  is  no  more  than  a  servant, 
unless  acting  \\ith  a  special  authority;  and  it  might  as  well 
be  contended  that  if  a  man  sent  his  servant  to  receive  his 
money  of  a  banker,  the  servant  might  release  the  debt. 

Li.  l>i. \Nc.L  It  might  as  well  be  contended  that  the 
wife  lias  authority  to  pay  her  husband's  dents  with  her  hus- 
band's monrv. 


J\-r  ( 'ur  in  in,  (//) 


Rule  discharged. 


(«)  3  r<  nn  ltrp.~>W.     (/,)   M.  1  Cfo.  1.  Bull.  AV.  Pri.  174. 
(<•]  fj  Ti:rnt  ]{> p.  176.     (i/j  (Jrusc  ,) .  was  absent  from  indisposition. 
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MASOX  qui  tarn  agauist  MIDDLETON.  Tuesday 

Feb.  8th! 

1  HIS  was  an  action  of  debt  upon  the  statute  1  Jac.  1.  c.  The  stat.  1. 
22.  s.  40.  to  recover  the  penalty  of.  £5.  alleged  to  be  for-  Juc.  I.e. 22. 
felted  bv  the  defendant,  bv  his  not  suffering,  on  the  14th  of  s-.40-  which 

^  O'l  VP  <  1    nA 

October   1801,    IF.  TV.,  G.    W.,  and  ./.  It.,  (then  being  three  naltyof  ?5 

of  the  searchers  appointed  and  sworn  by  the  mayor  of  King-  against  anv 
ston-itpon-lhdi  searchers    within  the  same    town  to    search  person  re- 
am! view  within  the  precincts  of  their  said  offices,  SLC.  the  Slsting  " 
leather  shoes  and  other  wares  made  of  leather,  for  one  year  ^  '    ^  .  \ 
then  not  expired),  to  seize  and  carry  away  divers  pairs   of  by  that  act. 
shoes   wrought  and   made    of    leather,    and    insufficiently  in  searching 
wrought,    then  being    in   the   defendant's  shop  in  the  said       .  anc^ 

town ;  in  which  shop  the  defendant  carried  on  the  trade  and 

.  P          ,,        f.  .  goods  made 

business  of  a  seller  of  such  shoes;  but  obstructing,  prevent-   of  leather 

ing,  and  hindering  them  from  seizing  and  carrying  the  same   ill  tanned  or 
away,  in  order  that  the  same  might  be  tried  by   such  triers   Brought, 

and  in  such  manner  and  form  as  is  bv  the  above  statute  ap- 

J  attacli  noon 

pointed,  contrary  to  the  form  of  the  statute,  Sec.    To  which   a  tradesman 

the  defendant  pleaded  nil  debet.  who  pur- 

The  cause  was   tried  at  the  last  York  assizes  before  Lord   chases  such 

Elknborouo-h  C.  J.  when  a  verdict  was  o-ivenfor  the  plaintiff.   8oocls  yea- 

(iv  marie 
subject  to  the  opinion  of  this  Court  on  the  following  case :     thouo-h  with 

On  the  19th  of  June  1801,  the  mayor  of  Kiitgston-itpon-HuU  intent  to 
did  appoint  and  swear,  amongst  other  persons,  IF.  W.,  G.  W.,   pell  again 

and  J.  R.,  of  the  said  town,  searchers  within  the  said  town  and          On1  ^ 
•  TI        •        i  f   f       i  •          upon  the 

the  precincts  and  liberties  thereof,  for  the  year  then  ensuing,   Orjo-jnai 

to  search  and  view  within  the  precincts  of  their  said  offices,   makers  of 
Jk.c.  the  leather  shoes  and  other  wares  made  of  leather  as  often   SLlch  ill- 
as  they  should  think  good  or  need  should.be.  That  the  defend-   v'  ro'i»nt 
ant,  on  the  14th  of  October  1801,  carried  on  in  partnership   & 
with   others  the  trade  of  a  linen-draper  and  haberdasher  in   r  335  T 
the  said  town  in  an  open   shop   there,  in  which,  with  other 
articles  of  trade,  were  exposed   for   the  purpose  of  public 
Kale  certain  leather  shoes,  not  made  or  wrought  up  by  them, 
but  which  the  defendant  had   purchased  ready  made  of  the 
manufacturer   of  them,   in  order   to    vend  the  same  in  the 
course  of  his  trade  and  dealing.     And  that  on  the  same  day 

S'2  the 
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1803.  the  three  searchers  so  appointed  as  aforesaid  entered  into 
the  defendant's  said  shop  to  view  and  search  the  leather 
shoes,  then  being  in  the  same.  That  the  searchers  upon 
their  said  search  did  view  divers  pairs  of  the  said  shoes 
wrought  and  made  of  leather,  and  being  insufficiently 
wrought  as  aforesaid,  which  the  defendant  had  bought  for  re- 

f^  o 

sale  as  aforesaid,  and  then  being  in  the  shop  for  sale  as  afore- 
said, and  were  about  to  seize  and  carry  away  the  same,  in  or- 
der that  the  same  might  be  tried  by  such  triers,  and  in  such 
manner  and  form  as  is  by  the  above  statute  appointed;  but 
the  defendant  would  not  suffer  them  to  seize  and  carry 
away  the  same,  but  hindered  them  from  so  doing.  The 
question  was,  Whether  the  plaintiff  were  entitled  to  reco- 
ver the  above  penalty :  if  he  were,  then  the  present  verdict 
was  to  stand  •  if  not,  then  a  verdict  was  to  be  entered  for  the 
defendant. 

By  stat.  1.  Jnc,  1.  c.  22.  s.  29.  certain  officers  there  named 
shall,  four  times  a-yearat  least, or  oftener  if  necessary,  "make 
"  true  search  and  view  of  and  for  all  shoes,  &c.  and  other 
"  wares  made  of  tanned  leather  in  every  house,  &c.  where  any 
"  shoemaker,  sadler,  girdler,  currier,  or  other  artificer  using, 
"  cutting,  working.or  dressing  of  leather  doth  dwell  or  occupy 
"  any  of  the  occupations  of  cutting,  working,  or  dressing  of 

"   leather,  ikc.;and  it  shall  be  lawful  for  the  said  (officers)  to 
[  336  ]   "  seize  and  carry  away  all  such  shoes,  &c.  which  they  shall 
"   find  in  their  search  to  be  insufficiently  made,  curried,  or 
"  wrought. 

By  N.  32.  all  mayors  and  other  head  officers  in  boroughs, 
See.  shall  yearly  appoint  two  or  more  persons  to  search,  and 
view  within  their  liberties,  who  shall  make  like  search  with- 
in their  limits.  "  And  if  the  said  searchers  find  any  leather 
"  so/d  or  offered  to  he  so/d,  or  brought  to  be  searched  or 
"  sealed,  which  shall  be  tanned,,  wrought,  converted,  or  used 
"  contrary  to  the  true  intent  of  this  statute,  or  any  leather 

'   insufficiently  curried,  or  tun/  shoes,  8vc.  or  any  other  thir.^ 

'  nr-idt:   (jf  tanned    or  curried    leather   insufficiently  tanned, 
''  curried,  or  icron<rlit,  contrary  to  any   provision  in  thifc  act, 

:  it   slmll  be  lawful   to   the  said  searchers   to   seize  all  such 
"   leather,  shoes,"  ivc. 

Then  K.  -1»    gives  the  penalty  of  ,€5.  against    "'  am/  person 

'  wilfully  withstanding  or  denying  any  such  search  lo  l>c  made 
"  according  to  tin'  tenor  of'  tliis  act  «.>•  ?.s  aforesaid;  or  who  will 

not 
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"  not  suffer  the  said  (officers)  or  other  searchers  so  ap- 
"  pointed  to  enter  his  house,  &c.  to  view  and  search  all 
"  manner  of  tanned  leather,  and  all  manner  of  shoes,  fkc. 
"  and  all  manner  of  wares  wrought  and  made  or  to  be 
"  wrought  and  made  of  leather,  and  seize  and  carry  away 
"  all  such  leather,  shoes,  &c.  as  they  shall  find  insufnci- 
"  ently  wrought,  &c.  or  made  of  ill  stuff,"  8cc. 

Holroyd  for  the  plaintiff  commented  upon  the  wording  of 
the  above  clauses,  in  order  to  shew  that  the  penalty  was 
not  confined  to  the  makers  only  of  wares  made  with  leather 
insufficiently  wrought,  who  resisted  the  search  required  by 
the  statute,  but  extended  to  any  vender  of  such  ill-wrought 
goods. 

The  Court  however  were  clearly  of  a  contrary  opinion  ;  and 
that   the  statute  must  be  confined  to  the   original  makers   [  337  ] 
of  such  commodities.     And 

Lord  ELLEN  BOROUGH  C.  J.  observed,  that  there  were 
no  words  in  the  statute  to  distinguish  between  the  sellers  and 
consumers  of  such  ill-wrought  wares  of  leather.  And  that 

O 

if  the  defendant,  who  was  a  mere  purchaser  of  the  shoes 
ready  made,  were  liable  to  have  his  house  searched  and  the 
goods  seized  and  carried  away,  the  same  liability  would  be 
incurred  by  every  person  who  was  a  purchaser  of  them  for 
his  own  use;  which  was  quite  beside  the  object  of  the  Le- 
gislature in  framing  the  act. 

o  O 

Per  Curium,  Postea  to  the  Defendant, 

Littledale  was  to  have  argued  for  the  defendant. 


S  3 
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tain prict 


J.X  an  action  on  the  case,  and  for  money  paid  by  the  plain- 
tiffs to  the  use  of  the  defendant,  tried  at  the  last  assizes  for 
the  county  of  '.\<>rf'n/k,  the  plaintiffs  recovered  a  verdict  for 
i'4.3.  on  the  count  for  money  paid,  subject  to  the  opinion  of 
this  Court  on  the  following  case: 

One  .Mr.  Mait/(t>i</\\a*  employed  by  the  defendant  to  stll 
an  estate  for  him,  and  the  plaintiffs  being  auctioneers  were 
employed  to  sell  the  same  bv  auction.  On  the  18th  of  August 
and  no  per-  last  the  auctioneer  and  other  persons  being  assembled  at  the 
son  Bidding  Oo?r//  jnn>  at  jyllllf  f(»r  the  purpose  of  the  sale  of  the  said 
for  the'  estate  by  auction,  Mnilldinl  publicly  on  the  behalf,  and  as 

same,  he  the  known  agent  of  the  defendant,  directed  the  auctioneer 
put  it  up  to  put  up  the  estate  to  auction  in  five  lots,  at  certain  sums 
auain  m  then  mentioned  by  him  for  each  lot.  I\o  persons  having 

I  '  bid  for  any  of  the  said  lots,  Mail/and  then  publicly  on  the, 
tain  prices  behalf,  and  as  the  known  agent  of  the  defendant,  ordered 
the  estate  to  be  put  up  in  two  lots,  at  certain  sums  then 
mentioned  by  him  for  each  lot.  And  no  person  having  bid 
for  either  of  the  said  lots,  the  estate  was  then,  put  up  by 
order  of  Mnilland  publicly,  on  the  behalf  and  as  the  known 
au'ent  of  the  defendant,  in  one  lot,  at  a  certain  sum  then 
atacertain  mentioned  by  him:  but  no  person  bid  for  the  same.  The 
auctioneers  returned  no  sale ;  but  the  Uoard  of  Excise  called 
upon  them  for  the  duty  as  upon  a  bidding  of  the  owner  by 
her  a-jent  Wai'/mid,  without  notice  given  in  writing.  The 
auctioneers  thereupon  paid  th*1  duly  amounting  to  £45.,  and 
brought  this  aciion  t<-  recmerthe  same  from  the  defendant. 
The  fjuest ion  for  the  opinion  of  the  Court  was,  Whether 
the  plaintiff's  were  entitled  to  recover. 

The  slat.  10  Gco.  .'>.  c.  50.  .s'.  5.  reciting  "'  that  a  duty  of  or/. 
"  is  to  be  paid  for  every  20.«.  of  the  purchase-money  arising 
"  Inj  >ulc  ni  tntri/:)ii  of  any  interest,  &.c.  in  any  lands,  cs.c.,  and 
"  ' i.V.  lbre\  erv  'J'.'.s.  out  <>f  the  purchase-money  arising  by  sale 


and  still 
i:o  person 

altO"-<  ther 
in  OIK:  lot 


jinee  ;  ant 
on  no  per- 
son's hi:l- 
dinir.  the 
estate  uas 
withdrawn 
from  side  ; 
held  that 
thi.^  is  not. 
a  Ijiiltlin'i 
of  the 
owner  liy  an 
a^ent.  so  ;,c 

10   Mill]:  ft 

the  p-'ily  to 

the  .met ion 

dnt\  tor  want  of  a  r><'f/cr  >/>  it<rtfi/K/    to   th ••    auct  ione(  r  ^pre^'ious  to  the  auction 

of    sued  ,1^1  ne\  ),  a-  ii  ijnu'ed    li\     stnts     1!'    (!i  <>.  ','.  c.  .">()    and  -JN  (ito.  ',}.  c.    ',]~ . 

in  order  to  excuse  the  owner  from  'he  payment  of  the  auction  dutv. 
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"  at  auction  of  all  fixtures,  furniture,  &c. :  and  that  it  may  be        1 803. 

"  doubted  whether  the  said  respective  duties  are  payable  for 

"  any  part  of  such  purchase-money  not  amounting  to  20s, : 

"  to  obviate  such  doubts  enacts  and  declares,  that  the  said        CUI«P 

"  respective  duties  so  imposed  as  aforesaid  were  intended  to 

"  be  charged  for  every  20.s.  of  the  said  purchase-money,  and 

"  so  in  proportion/'  Sec. 

By  s.  6.  "the  said  respective  duties  are  declared  to  be  a  [  339  J 
"  charge  upon  every  auctioneer  or  seller  by  commission  im- 
"  mediately  from  and  after  the  knocking  down  of  the  hani- 
"  mer  or  other  closing  of  the  bidding,  at  every  sale  by  way 
"  of  auction;  and  that  the  duties  so  charged  shall  be  paid 
"  by  every  such  auctioneer  or  seller  by  commission  in  man- 
"  ner  and  at  the  times  hereinafter  mentioned." 

By  s.  7.  every  auctioneer  on  receiving  his  licence  shall  give 
bond  to  his  majesty  in  £200.  with  sureties,  "  that  he  will 
"  within  28  days  after  each  and  every  sale  by  way  of auc- 
"  tion  deliver  at  the  Excise-office  in  .London  an  axact  and 
"  particular  account  in  writing  of  the  total  amount  of  the 
"  money  bid  at.  each  sule,  &c.  and  at  the  same  time  make 
"  payment  of  all  such  sums  of  money  as  shall  be  due  to  his 
"  majesty  in  pursuance  of  and  according  to  the  true  intent 
"  and  meaning  of  this  act,  which  sums  he  is  thereby  au- 
"  thorised  to  retain  owt  of  the  produce  arising  by  such  sale, 
"  or  deposit  made  at  such  sale,  or  otherwise  recover  the 
"  same  by  action  of  debt  or  on  the  case  against  such  person 
"  by  whom  such  auctioneer  shall  be  employed,"  See. 

"  Provided  (by  s.  12.)  tliat  in  case  the  real  owner  of  any 
"  estate,  &c.pul  up  to  sale,  by  way  of  auction  shall  become  the 
"  purchaserby  means  of  his  own  bidding  or  the  bidding  ofany 
"  other  on  his  behalf,  &c.  at  such  sale,  without  fraud  or  collu- 
"  sion,  then  and  in  such  case  the  commissioners  of  excise,  &c. 
"  are  authorised  and  required  to  make  an  allowance  to  such 
"  owner  of  the  duties  arising  by  this  act  upon  such  bidding  : 
"  provided  notice  be  given  to  the  auctioneer  before  such  bid- 
"  ding,  both  by  the  owner  and  the  person  intended  to  be  the 
"  bidder,  of  the  latter  being  appointed  by  the  former,  Scc.to 
"  bid,  &c. ;  and  in  case  ofany  unfair  practice,  then  no  such  [  340  J 
"  allowance  shall  be  made,"  ike.  By  stat.  2S  Geo.  3.  c.  37. 
s.  20.  this  notice  to  the  auctioneer  is  icquired  to  be  given  in 
•writing. 

S  4  Macin- 
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[341  ] 


Macintosh  for  the  plaintiff' contended  that  the  words  "  sale 
"  by  way  of' auction"  comprehended  not  only  the  actual  sale 
or  transfer  of  property,  but  extended  to  every  attempt  to 
learn  the  marketable  value  of  property  put  np  to  Kale  byway 
of  auction.  The  introduction  of  the  12th  section  repels  any 
argument  that  might  have  been  urged  as  to  the  common 
meaning  of  the  word  sale  as  used  in  the  preceding  clauses  ; 
for  it  appears  from  thence  to  have  been  the  understanding 
of  the  Legislature,  that  without  that  proviso,  introduced  as 
an  exception  to  the  generality  of  the  provision  imposing 
the  duty,  any  person  buying  in  his  own  property  at  an  auc- 
tion would  have  been  subjected  to  the  duty  ;  and  yet  such 
buying  in  is  not  strictly  and  properly  speaking  a  sale.  Then 
if  the  wrord  sale  be  meant  to  extend  beyond  its  accustomed 
import,  no  other  interpretation  of  it  can  be  given  than  that 
contended  for  by  the  plaintiff.  Several  cases  have  occurred 
in  the  Court  of  Exchequer  to  shew  that  the  duty  will  attach 
where  no  sale  has  in  fact  been  made  ;  as  in  the  instance  of 
what  is  called  a  dumb  bidding,  that  is,  where  a  price  is  put 
by  the  owner  under  a  candlestick,  and  it  is  agreed  that  no 
bidding  shall  avail  if  not  equal  to  that ;  which  was  holden 
to  be  a  fraud  upon  the  revenue,  and  therefore  the  duty  pay- 
able notwithstanding.  The  effect  here  is  the  same  as  if  the 
seller  had  bought  in  the  lot  after  other  biddings,  in  which  case 
the  duty  would  clearly  have  been  chargeable.  He  gains  by 
this  means  the  same  knowledge  of  what  is  the  marketable 
value:  because  if  he  put  up  the  estate  at  a  certain  price  and 
nobody  bid,  he  knows  that  it  \vill  not  fetch  that  price,  and 
so  he  may  lower  his  demand  till  he  meet  with  a  purchaser. 
The  statute  meant  by  a  bidding  every  sum  named  at  an  auc- 
tion by  any  other  person  than  the  auctioneer:  and  here  there 
was  a  sum  named  by  the  agent  for  the  seller. 

Halt  on  contra  was  stopped  by  the  Court. 

Lord  ELLENBOKOUGH  C.  J.     This  was  not  a  bidding  bv 

»/ 

the  agent  for  the'owner,  but  some  thing  previous  to  the  com- 
mencement of  the  bidding.  In  order  to  make  it  so,  the  sum 
must  be  named  by  the  party  at  the  auction  eo  intuitu  with 
a  view  to  the  purchase  of  the  estate.  Here  the  Mini  named 
was  beyond  the  sum  which  any  person  could  be  found  to  MIC! 
for  the  eslair.  The  party  cannot  be  said  to  have  acquired 
any  know  ledge  of  the  value,  but  only  that  u  was  not  \vorth 
the  sum  which  he  put  upon  it. 

LAV.- 
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LAWRENCE.  J.  The  instance  mentioned  of  what  is  called 
a  dumb  bidding  is  in  effect  an  actual  bidding  of  so  much  for 
the  purpose  of  superseding  smaller  biddings  at  the  auction. 

LE  BLANC  J.  Admitting  that  this  is  a  mode  of  acquirino- 
knowledge  respecting  the  value  of  the  estate,  it  remains  to 
be  shewn  that  the  Legislature  meant  to  tax  the  acquisition 
of  knowledge  in  that  manner. 

Postea  to  the  Defendant. 


1803. 

CKUSO 
ar/ainst 
CKISP. 


ARCHER  against  BARNES. 


U  PON  a  rule  for  setting  aside  the  proceedings  for  irregu- 
larity, the  irregularity  was,  that  the  plaintiff  had  delivered 
a  declaration  by  the  by  on  which  he  was  now  proceeding 
before  he  had  declared  in  chief;  but  the  answer  was,  that 
the  defendant  had  waved  the  irregularity  by  taking  the 
declaration  out  of  the  office. 

Esphiasse,  in  support  of  the  rule,  cited  Teiheringtou  v.  Gal- 
ding  (a)  as  decisive  of  the  irregularity  ;  where  it  was  said, 
that  a  declaration  by  the  by  could  not  be  delivered  before  a 
declaration  in  chief. 

Marry  at  contra  relied  on  the  waver. 

LAWRENCE  J.  (the  only  Judge  in  court)  held  this  to  be 
a  waver  of  the  irregularity. 

Rule  discharged. 


[342] 

Wednesday, 
Feb.  9th. 

Taking  out 
of  the  office 
a  declara- 
tion by  the 
by,  which 
was  deliver- 
ed before 
any  decla- 
ration in 
chief,  is  a 
waver  of  the 
irregularity. 


(a)  7  Term.  Rep.  80. 
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Thursday,     The  KING  against  The  Justices  of  BUCKINGHAM- 

™'10th-  SHIRK. 

If  upon  an         . 

appeal  lod-,r-   A  RULE  was  obtained  calling  on  the    defendants  to  shew 

a£alnst  cause  whv  a  mandamus  should  not  issue  to  them,  command - 
an  order  of  •       ,,  ..  ,,  ,     ,.  ,       ,         , 
remov  1  r1  ln£>  them  ^°  enter  a  continuance  on  the  appeal  ol  the  church- 
Sessions  are  warden  and  overseers  of  the  poor  of  the  parish   of  Slapton 

[  34:]  ]  in  the  county   of  l>Hi-kin»hnni,  against  an   order   of  twojus- 

of  opinion  tices  for  the  removal  of  J .  Clarke,  a  pauper,  from  the  parish 

of  Whitclntrcli  in  the  said  county  to  Klaplon,  as  from  the  last 

able  notice  •  . 

has  not  been  *°  *^e  nex^  general  quarter  sessions,  and  at  such  next  ge- 
given  by  the  neral  quarter  sessions  to  hear  and  determine  the  matter  oi' 
appellant  to  the  said  appeal. 

The  affidavit  on   which  the  rule  was  obtained  stated,  that 
dent  parish, 
they  cannot   on  ^ne  **th  of  January  last  the  pauper  was  removed  under  an 

dismiss  the  order  of  two  justices,  dated  the  3d,  from  W/iilchurc/1  to  Slap- 

appeal  on  fon:  \\v^  on  t]ie  5^  there  was  a  consultation  between  several 

t  ie  ground  Q^  t|le  pai-^hioi^j-g  ns  to  t]le  settlement :  that  on  the  6th  they 

that  notice  .     \      .  .     .     .                                                                              ,J 

mi"-ht  have  advised  with  their  attorney,  who  on  the  same  clay  gave  the 

been  given     other  parish  notice  of  trying  the  appeal  at  the  next  sessions, 
in  time,  but     which  was  holden  on  the    13th.     That  W/iiic/mrch   is   seven 
are  bound       m-]es  ^rom  j^/,^,    where  the  attcnic-v  for  the  apixllants 
bv  the  direc- 
tion of  the      resided,  and  ten  miles  from  Clapton,  the  appellants'  parish. 

stat.  9  Gco.    That  the  appeal  was  entered  according  to  the  practice  of  the 
1.  c.  1.  s.  8.    court.     That  the  notice  required  by  the  court  to  be  given  in 
"n,       case  of  appeal   is  eight  days  (one  inclusive,   the   other  ex- 
to  the  next      elusive).     That  the  appeal  being  called  on,  the  counsel  for 
sessions.         the  removants,  the  parish  of  II  hitchun-h,  culled  on  the  appel- 
lants to  prove  the  notice,  which  being  done,  the  notice  was 
objected  to,  as  not  having  been  given    within  a   reasonable 
time  before  the:  sessions,  which  objection  was  allowed  by  the 
C.iurl.      \Vherc  upon  the  counsel  tor  the  appellants  insisted 
that  the  app   al  should  be  adjourned  ;rM>  eubly  fn  the  stat.  9 
(ji'<>.  ] .  c.  7..s.  8.,  and  moved  the  Court  to  that  effect ;  but  the 
Court  dismissed   the  appeal. 

That  statute  provides  "that  no  appeal  ii  >  un  any  order  of  re- 
"  inoval  shall  be  proceeded  upon  unK..^s  reasonable  notice  bo 
"  given,  &.C.  (by  the  appellant  palish  to  the  parish  removing, 

"  the 
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"  the  reasonableness  of  which  notice  shall  be  determined         1803. 

"  by  the    justices  at  the  quarter   sessions,  *  &c.    and   if  it 

,  ,    ...  f  The  KING 

"  shall  appear  to  them  that  reasonable  time  ot  notice  was  •     , 

"  not  given,  then  then  shall  adjourn  the.   appeal  to  the  nejit   The  Justices 
"  quarter  sessions,  and  then  and  there  finally  determine  the   of  BI.-CKIKG- 

,,  IIAMSHIRF.. 

same.  #  j-  344  j 

Dai/rell,  on  behalf  of  the  magistrates,  submitted  to  the 
judgment  of  the  Court  to  do  what  was  thought  proper ; 
but  said  that  they  considered  themselves  at  the  time  as 
bound  by  their  own  rule  to  reject  the  appeal,  as  the  removal 
was  made  in  time  for  the  regular  notice  required  to  have 
been  given,  which  had  not  been  done. 

Best,  for  the  respondent  parish,  shewed  cause  against  the 
rule,  and  contended  that  the  statute  meant  to  leave  the  ques- 
tion of  reasonable  notice  entirely  in  the  breast  of  the  Court 
of  Quarter  Sessions,  with  whose  rule  of  practice  in  that  re- 
spect the  parties  were  bound  to  comply.  That  by  the  act  of 
the  13  and  14  Car.  2.  c.  12.  .s.  2.,  the  appeal  against  an  or- 
der of  removal  is  required  to  be  made  to  the  tie.it  quarter 
sessions  ;  which  was  not  intended  to  be  repealed  by  the  stat. 
9  Geo.  \.  c.  7.  which  in  effect  was  now  contended  for;  for  if 
the  Sessions  were  bound  to  receive  and  adjourn  an  appeal 
where  reasonable  notice  had  not  been  given,  in  a  case  where 
they  are  of  opinion  that  the  removal  was  made  in  time  to 
have  given  such  notice,  it  will  follow  that  an  appellant  by 
delaying  to  serve  his  notice  of  appeal  till  the  last  moment 
will  have  an  option  to  try  his  appeal  either  at  the  next  or 
the  succeeding  sessions,  which  has  never  been  considered  to 
be  the  meaning  of  the  act.  The  question  of  reasonable 
notice  is  in  its  nature  dependent  upon  so  many  circum- 
stances of  distance,  time,  personal  convenience,  and  acci- 
dent, that  none  can  so  properly  determine  it  as  Sessions,  to 
whom  the  Legislature  have  referred  the  decision. 

Peckivellfin  support  of  the  rule, was  stopped  by  the  Court.   r  «,  .  -, 

LT          /     1  1  •  "     •— •  •         "  L      '-*  *^      J 

A  WHENCE  J.   (the  only  judge  in  court.;    I  liere  can  be  no 

doubt,  upon  the  construction  of  the  act.  Hefure  the  star. 
9  Gco.  1.  it  was  supposed  that  if  a  parish  to  which  a  remo- 
val wo.s  made  appealed  to  the  next  sessions  after  the  order  of 
removal  was  served  upon  it,  the  Sessions  were  bound  to  hear 
and  determine  the  appeal,  although  the  removing  parish  had 
not  had  sufficient  time  to  prepare  itself:  to  remedy  \vhich 
that  act  was  passed,  which  directs  that  no  appeal  from  any 
order  of  removal  shall  be  proceeded  upon  unless  reasonable 

notice 
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1803.  be  given,  of  which  the  justices  in  sessions  are  to  judge. 
That  is,  they  are  to  judge  whether  such  reasonable  notice 
have  or  have  riot  been  given  as  will  entitle  either  part}  to 


The  KING 

against 
The  Justices   proceed  upon  the  appeal :  but  the  act  goes  on  expressly  to 

of  BUCKING-  direct  that  if  it  shall  appear  to  the  justices  that  reasonable 
[IE>  notice  was  not  given,  then  they  shall  adjourn  the  appeal  to 
the  next  quarter  sessions.  Now  here  the  sessions  have  de- 
termined that  reasonable  notice  was  not  given  ;  notwith- 
standing which,  instead  of  adjourning  the  hearing  of  the 
appeal  as  required  by  the  act,  they  have  against  the  posi- 
tive direction  of  it  dismissed  the  appeal.  There  is  no 
ground  for  supporting  their  determination. 

Rule  absolute. 


[346] 

Friday, 
Feb.    llth. 

If  a  verdict 
be  found  on 
any  fact  or 
title,  dis- 
tinctly put 
in  issue,  in 
an  action  of 
trespass, 
such  verdict 
may  be 
pleaded  by 
way  of  es- 
toppel in 
another  ac- 
tion be- 
tween the 
same  parties 
or  their  pri- 
vies, in  re- 
spr.ct.  of  the 
same  fact  or 
title. 


OUTRAM  against  MOREWOOD,   Clerk,  and  ELLEX, 

his  Wife. 

-ft.  HIS  was  an  action  of  trespass  against  the  defendants,  for 
that  they  with  force  and  arms  broke  and  entered  a  certain 
coal-mine  or  vein  of  coals  lying  within  and  under  a  certain 
close  of  the  plaintiff  called  the  Cow  Close  or  (treat  Cow 
I'asture,  in  the  parish  of  Alfrcton  in  the  county  of  Derby, 
and  dug  out  and  took  and  carried  away  the  coals,  &.c. 

Pleas.  1.  INot  guilty;  on  which  issue  was  joined.  '2.  That 
Joint  Zouc/i  of  Codo  or  Castle  in  the  county  of  Derby,  Esq. 
(afterwards  Sir  JohnZouch  Knt.)  on  the2d  of  November,  38th 
of  Elizabeth,  was  seised  in  fee  of  the  manor  of  Alfreton, 
and  of  divers  lands  and  tenements  in  the  parish  of  A/freton, 
and  that  a  fine  was  levied  in  the  octaves  of  St.  Marl  in,  39th 
of  'Elizabeth,  between  R.  Jioper.and  others,  plaintiffs,  and 
the  said  •/.  Zoiich  deforceant,  of  the  said  manor  and  lands, 
to  the  use  of  the  plaintiffs  Roper  and  others,  in  lee,  and  a 
recovery  was  suffered  of  the  same  in  M.  39  Eliz.  wherein 
A/r//oA/,s  Zoiich  and  ./.  l\lifc/tc/l  were  demandants,  and  lioper 
and  others  defurcoants,  and  John  Zouch  an  infant,  the  son  of 
the  said  J.  Z.  was  vouchee  ;  which  recovery,  as  to  the  coals 
and  iron-stone  within  or  under  the  said  land  and  tenements 
in  A/J'relon  parish,  (except the  coals  and  iron-stone  within 
or  under  any  of  the  messuages,  buildings,  orchards,  or  gar- 
dens then  standing  and  being  on  any  of  the  said  lands  and 

tenements), 
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tenements),  with  liberty  to  get  and  carry  the  same  away,  1803. 
was  declared  to  be  to  the  use  of  the  said  John  Zouch  the 
father  for  eighty  years,  if  he  so  long  lived,  remainder  to  the 
use  oft/.  Zouch  the  son  in  tail  male,  remainder  to  J-  Zouch  MOHEWOOD* 
the  son  in  fee.  ThatJo/w  Zouch  the  father,  after  having  been 
knighted,  died  in  June  42  E/iz.&nd  J.  Zouch  the  son  being  so 
seised  on  the  4th  of  June  15  Jac.  1.  by  indenture  of  bargain 
and  sale  duly  inrolled,  in  consideration  of  £750.  conveyed 
to  Thomas  Johnson,  George  Turner,  and  Edmund  Meymoth, 
in  fee,  all  the  coals,  veins,  mines,  and  delphs  of  coals  in  or 
under  the  said  lands,  tenements  or  hereditaments  in  Alfreton, 
which  at  any  time  theretofore  were  the  lands,  8cc.  of  the 
said  Sir  John  Zouch,  with  liberty  to  dig,  &c.  and  search  for, 
get,  and  carry  away  coals  within  the  same  lands,  &c.  (ex- 
cept coals  within  or  under  any  of  the  messuages,  buildings, 
orchards,  and  gardens  which  were  then  standing  or  being 
upon  or  in  any  of  the  same  lands,  ike. ;  and  also  except  all 
the  coals,  veins,  &.c.  in  A/freton  Park,  and  the  grounds  cal- 
led the  New  Grounds).  The  defendants  then  averred  that 
the  said  coal  mine  or  vein  of  coals  in  the  declaration  mentioned, 
at  the  time  of  the  making  the  said  indenture  of  bargain  and  sale, 
ivai  part  and  parcel  of  tlie  said  coal  mines,  veins,  and  delphs  oj 
coals  by  tlie  said  indenture  so  bargained  and  sold.  That  John 
Zouch  on  the  1st  of  July,  15  Jac.  1.  died  without  issue. 
[Then  the  defendants  proceed  to  derive  title  to  the  said 
coals,  &c.  from  the  said  Johnson,  Turner  and  Meymoth, 
through  various  persons  down  to  one  George  Morewood, 
to  whom  the  same  were  conveyed  in  fee  by  indentures 
of  lease  and  release  of  the  1st  and  2d  of  May  1789.] 
The  plea  then  stated,  That  George  Moreicood  afterwards, 
on  the  13th  of  June  1788,  duly  made  his  will,  whereby 
he  devised  all  his  coal  mines  and  hereditaments,  with 
the  appurtenances,  unto  his  wife,  the  defendant,  Ellen 
Moreicood,  in  fee;  and  afterwards  died  seised  on  the  1st 
of  Jan.  1791 :  ar'ter  whose  death  the  defendant  Ellen  became 
seised  of  the  said  coals,  Sec.:  and  on  the  10th  of  February 
1793  intermarried  with  the  other  defendant  H.  C.  Moreicood, 
by  virtue  whereof  the  said  H.  C.  and  Ellen,  became  seised 
thereof  in  right  of  the  said  Ellen.  The  defendants  then  r  343 
averred,  that  the  said  coal  mine  or  vein  of  coals  situated 
and  being  within  and  under  the  said  part  of  the  said  close,  in 

which, 
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which,  &c.  in  the  said   declaration  mentioned,  at  the  time 


1^'  °f  tne  aforesaid  indenture  mentioned  to  have 

against  been  made  by  the  said  Joint.  Zouc/t  as  aforesaid,  was  not 
MOREWOOD.  within  or  under  any  of  the  messuages,  buildings,  orchards, 
or  gardens  which  were  or  was  standing  or  being  upon  or 
in  any  of  the  lands,  tenements  or  hereditaments  in  that  in- 
denture mentioned,  nor  was  any  part  of  the  coals  in  the 
park  in  A  If  ret  on  aforesaid  called  Alfreton  Park,  or  the 
grounds  called  the  AV?y  Grounds,  or  in  either  or  any 
of  them.  Wherefore  the  defendants  being  so  seised,  en- 
tered, &c.  and  dug  out  and  took  and  carried  away  the 
coals,  ifcc. 

The  replication  to  the   special    plea  stated,  that  the  de- 
fendants   ought  not  to    be   admitted    in  their  plea  to  aver 
that  the  said  coal  mine  or   vein  of  coals  in  the  declaration 
mentioned  at  the  time  of  making    the  indenture  of  bargain 
and  sale  in  the  said  last  plea   first  mentioned  was  part  and 
parcel  of  the  said   coal  mines,  veins,  and   delphs  of  coals 
by  the  said  indenture    bargained    and    sold    as  aforesaid; 
because  heretofore,  in  Master    term  3:2   Gco.  3.  the  plain- 
tiff' impleaded  the  defendant    i'Mi>n,  then    FJk'n  Morewood, 
widow,   in    a    certain    plea    of    trespass,    and    therein    de- 
clared against  her,   for  that  the  said    J'l//cn,   on  the  5th  of 
Mfii/  }1(.)'2,  with  force  and  arms  broke   and  entered  a  certain 
coal  mine  or  vein  of  coals    of  the  plaint  ill',  situate  and  be- 
ing within  and  under   a  certain  part  of  a  certain  close  of 
the  plaintiff  called   the  Cow   f/o-r  or  the    Great  Co>r  Pas- 
ture, in  the  parish  of  Alfreton,  in  the  said  county  of  Derby, 
[  349  ]    and  dun  out  of  the  said    coal   mine  or  vein  of  coals  of  the 
plaintiJf  large  quantities  of  coals,  &,e.  and  took  and  carried 
awav  the  same,  &.c.;  and   that  in  Trhtih/  term  32  Gen.  3.  the 
defendant    W/t'tt    defended    the   force,    &.c. ;   and   as   to    the 
breaking    and    entering,  ike.  the  said    coal  mine,  is.c.  under 
the  Coir  C/o-'-r,  &.<•..,  pleaded    that  the   plaintiff  ought  not  (o 
maintain  his  said  action  against   her,  because  the  said  John 
Zoiicli  in  ill*'  defendant's  last  plea  mentioned,  afterwards  Sir 
Join/  Zutir/i  Knt .,  on  the  2d  of  \or;'///l>er  38  K//.Z.  was  seised 
in  fee  of  and  in  the  said  manor  of  Al  fret  on,  and  divers  mes- 
suages, l;i  lids,  and  tenement  s,  in  the  parish  of  Aljrelon  afore- 
said, in  tin  said  count  ,v,\\  ith  the  appurtenances.    And  the  said 
I'j//i'ii,  in  and   by  her  said   plea  in    the  said  former  suit, after 
further  setting  forth(amongst  other  thingsjthe  said  indenture- 

oi 
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of  bargain  and  sale  in  the  said  last  plea  of  the  said  defend-         1803. 
ants  in  this  suit  first  mentioned,  in  manner  and  form  as  the         — 

same  indenture  is  in  that  plea  set  forth,  averred  that  the  said 

.  against 

coal  mine  or  vein  of  coals  in  the  declaration  hereinbefore   MOREWOOD 

mentioned,  at  the  time  of  the  making  of  the  said  indenture 
of  bargain  and  sale,  was  part  and  parcel  of  the  said  coal 
mines,  veins  and  delphs  of  coals,  by  the  said  indenture  bar- 
gained and  sold  as  aforesaid ;  and  the' said  Ellen,  in  and  by 
her  said  plea  in  the  said  former  suit,  claimed  to  be  entitled 
to  the  said  coal  mine  or  vein  of  coals,  in  the  said  hereinbe- 
fore recited  declaration  mentioned,  by  the  sarnie  means  and 
in  manner  and  form  as  the  said  defendants  have  above,  in 
their  said  last  plea  in  this  suit  in  that  behalf,  alleged ;  and  that 
she  the  said  Ellen  was  ready  to  verify ;  wherefore  she  prayed 
judgment,  &c.  And  the  said  plaintiff,  as  to  the  said  plea  ofthe 
said  Ellen  in  the  said  former  suit,  said  that  he  ouo-ht  not  to 

O 

be  barred,  &c. ;  because,  protesting  that  the  said  Siv  John 
Zouch  was  not  seised  in  fee  of  and  in  the  said  close  in  the  said 
hereinbefore  recited  declaration  mentioned,  or  of  or  in  the 
coals,  veins,  mines,  and  delphs  of  coal  in  or  under  the  same,     [  350  ] 
or  any  part  thereof,  as  by  the  said  last  mentioned  plea  was 
above  supposed,  he  the  said  plaintiff  said  that  the  said  Ellen, 
at  the  said  several  times  when,  &c.  of  her  own  wrong,  broke 
and  entered  the  said  c,oal  mine,  &c.  within  and  under  the 
said  part  of  the  said  close  ofthe  plaintiff  called  the    Cow 
Close  or  the  Great  Cow  Pasture,  in  the  parish  ofAlfreton  afore- 
said, in  the  hereinbefore  recited  declaration  mentioned,  and 
dug  out  of  the  said  coal  mines,  Sec.  large  quantities  of  coals, 
and  took  and  carried  away  the  same,  &c.  in  manner  and  form 
as  the  plaintiff  had  above  complained  against  her ;  without  this, 
that  the  said  coal  mine  or  vein  of  coals  in  the  said  first  count 
of  the  said  hereinbefore  recited  declaration  mentioned,  at 
the  time  ofthe  making  of  the  said  indenture  of  bargain  and 
sale  in  that  plea  lirst  mentioned,  was  part  and  parcel  of  the 
said  coal   mines,  veins,  and  delphs  of  coal  by  the  said  in- 
denture bargained  and  sold  as  aforesaid,  in  manner  as  the 
said  Ellen  had  in  the  said  plea  above  alleged ;    and  this  he 
was  ready   to   verify:  wherefore,   &c.    the  plaintiff  prayed 
judgment,  &c.     And  the  said  Ellen,  as  before,  said  that  the 
said  coal  mine  or  vein  of  coal  in  the  said  first  count  ofthe  said 
hereinbefore  recited  declaration  mentioned,  at  the  time  ofthe 
waking  of  the  said  indenture  of  bargain  and  sale  in  her  said  plea 

fist 
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[  352  ] 


first  mentioned,  icas  part  and  parcel  of  the  said  coal  mines,  veins 
and  delphs  of  coal,  by  the  said  indenture  bargained  and  sold 
as  aforesaid  in  manner  and  form  as  the  said  Ellen  had  in 
the  said  plea  alleged ;  and  of  that  she  put  herself  upon  the 
country,  and  the  said  Joseph  did  so  likewise.  And  such 
further  proceedings  were  thereupon  had,  that  afterwards, 
at  the  assizes  at  Dcrln/.  on  Saturday  the  16th  of  March 
in  33  Geo.  3.,  the  said  issue,  so  joined,  &c.  was  tried  by 
a  jury  of  the  county,  &c. ;  and  as  to  the  same  issue,  the 
jurors  of  that  jury  upon  their  oath  said,  thai  the  coal  mine  or 
vein  of  coals  in  the  first  count  of  the  said  hereinbefore  recited  de- 
claration mentioned,  at  the  time  of  the  making  of  the  indent  are  of 
bargain  and  sa/ejirst  mentioned  in  the  plea  of  the  said  Ellen  in 
the  said  former  suit,  were  not  part  and  parcel  of  the  said  coal 
mines,  veins,  and  delphs  of  coals,  by  the  said  indenture  bargained 
and  sold  in  manner  and  form  as  the  said  Ellen  had  in  that  behalf 
in  pleading  alleged ;  and  they  assessed  the  plaintiff  his  dam- 
ages Is.  £,c.  That  such  further  proceedings  were  thereupon 
had  that  the  plaintiff  in  Trinity  term  33  Geo.  3.  recovered 
judgment,  &c.,  which  judgment  is  still  in  force,  &c.  The 
replication  then  averred  that  the  plaintiff  and  Ellen  the  de- 
fendant named  in  that  record  are  the  same  parties  as  in  this 
suit,  and  that  the  said  coal  mine  or  vein  of  coals  in  that  re- 
cord mentioned,  and  the  said  coal  mine  or  vein  of  coals  in 
the  pleadings  in  this  suit  mentioned  are  one  and  the  same  : 
wherefore  the  plaintiff  prayed  judgment  if  the  defendants 
ouo-ht  to  be  admitted  against  the  said  record  to  aver  that  the 

F5  O 

said  coal  mine  or  vein  of  coals  in  the  declaration  mentioned, 
at  the  timeof  the  making  of  the  said  indenture  of  bargain  and 
sale,  was  part  and  parcel  of  the  said  coal  mines,  veins,  and 
delphs  of  coals,  by  the  said  indenture  bargained  and  sold 
as  aforesaid, 

To  this  there  was  a  general  demurrer  and  joinder. 

The  case  was  very  elaborately  argued  in  Trinity  term  last 
by  Clarke  h\  support  of  the  demurrer,  and  Reader  contra  : 
and  again  in  the  last  term  by  Erxkine  in  support  of  the  de- 
murrer, and  Gibbs  contra  ;  but  as  all  the  principal  arguments 
and  the  cases  cited  were  noticed  and  commented  on  by  th<j 
Court,  at  length  in  giving  their  judgment,  the  repetition  of 
them  in  this  place  is  unnecessary. 

Lord  ELLEN  BOROUGH  C.  J.  now  delivered  the  judgment 
of  the  Court. 

This  was  an  action  of  trespass  for  digging  and  getting  coals 
out  of  a  coal  mine,  alleged  by  the  plaintiff  to  be  within  and 

under 
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under  his  close  called  Cow  Close.  The  defendants  plead  and  1803. 
shew  title  regularly  brought  down  to  them  in  right  of  the 
wife  by  fine,  recovery,  bargain  and  sale,  releases,  and  des- 
cents, from  one  Sir  John  Zouch,  who  in  the  39th  of  Elizabeth 
was  seised  in  fee  of  the  manor  of  Alfreton,  and  of  certain 
messuages,  and  lands  within  the  manor,  under  which  title  they 
claim  all  the  coals  under  those  lands,  except  such  as  were 
within  and  under  any  of  the  messuages,  buildings,  orchards, 
and  grounds,  which,  at  the  time  of  suffering  a  certain  reco- 
very, suffered  in  the  time  of  Queen  Elizabeth,  were  standing 
and  being  upon  the  said  lands  and  tenements,  and  which  coal 
mines,  with  the  exception  aforesaid,  passed  under  a  bargain 
and  sale  from  Sir  John  Zouch  to  certain  bargainees.  And  the 
defendants  aver  that  the  coals  in  question  were  under  the 
lands  of  that  former  owner  Sir  John  Zouch,  and  were  derived 
by  bargain  and  sale  to  certain  immediate  bargainees,  and 
from  them  to  the  defendant,  the  wife,  and  were  not  within 
or  under  any  of  the  messuages,  buildings,  orchards,  and  gar- 
dens, which  are  the  subject  of  the  exception.  To  this  plea 
the  plaintiff  replies,  and  relies  by  way  of  estoppel  upon  a 
former  verdict  obtained  by  him  in  an  action  of  trespass, 
brought  by  him  against  one  of  the  defendants,  Ellen  the  wife 
of  the  other  defendant  Henry  Case  Moreivood,  she  being 
then  sole  ;  in  which  he  declared  for  the  same  trespass  as  now : 
to  wrhich  the  wife  pleaded,  and  derived  title  in  the  same 
manner  as  now  done  by  her  and  her  husband,  and  alleged 
that  the  coal  mines  in  question,  in  the  declaration  men- 
tioned, were  at  the  time  of  making  the  before-mentioned 
bargain  and  sale  by  Sir  John  Zouch  part  and  parcel  of 
the  coal  mines  by  that  indenture  bargained  and  sold.  Upon  [ 
which  point,  viz.  Whether  the  coal  mines  claimed  by  the 
plaintiff  and  mentioned  in  his  declaration,  were  parcel  of 
what  passed  under  Zouch's  bargain  and  sale  to  the  persons 
under  whom  the  wife  claimed,  an  issue  was  taken,  andjound 
for  the  plaintiff,  and  against  the  wife,  one  of  the  two  now  de- 
fendants (her  husband  being  the  other  defendant  with  her  in 
the  present  action).  And  the  question  is,  Whether  the  de- 
fendants, the  husband  and  wife,  are  estopped  by  this  verdict 
and  judgment  thereupon  from  now  averring  (contrary  to  the 
title  so  there  found  against  the  wife),  that  the  coal  mines 
now  in  question  are  parcel  of  the  coal  mines  bargained  and 
>old  by  the  indenture  above  mentioned  ' 
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.1803".  The  operation  and  effect  of  this  finding*,  if  it  operate  at 

~  all  as  a  conclusive  bar,  must  be  by  way  of  estoppel.     If  the 

against  w  '^e  were  hound  by  this  finding,  as  an  estoppel,  and  pre- 
MOIIEWOOD.  eluded  from  averring  the  contrary  of  what  w'as  then  so 
found,  the  husband,  in  respect  of  his  privity,  either  in  es- 
tate, or  in  law,  would  be  equally  bound,  according  to  what 
is  said  in  Co.  Lit.  352.  a.  "  Privies  in  estates,  as  the  feofee, 
"  lessee,  &c. ;  privies  in  law,  as  the  lords  by  escheat,  tenant 
'•'  by  the  curtesy,  tenant  in  dower,  the  incumbent  of  a  be- 
"  nefice,  and  others  that  come  in  by  act  in  law  in  the  post, 
"  shall  be  bound  by  and  take  advantage  of  estoppels."  The 
question  then  is,  Is  the  wife  herself  estopped  by  this  for- 
mer finding  to  aver  the  contrary?  In  Brooke,  tit.  Estop- 
pel, pL  15.  (who  cites  33  ft.  6.  7.  19.  50.),  (and  see  also 
to  same  effect,  Bro.  Estate,  158.  2.  E.  4.  17.)  it  is  said  to 
be  "  ao-reed  that  all  the  records  in  which  the  freehold  comes 

O 

"  in  debate  shall  be  estopped  with  the  land,  and  run  with 
"  the  land ;  so  that  a  man  may  plead  this,  as  party,  or  as  heir, 
"  as  priry,  or  by  que  estate."  But  if  it  be  said  that  by 
[  354  ]  the  freehold  corning  in  debate  must  be  meant  a-  question  re- 
specting the  same,  in  a  suit  in  which  the  freehold  is  imme- 
diately recoverable,  as  in  an  assize,  or  writ  of  entry  ;  I  answer,, 
that  a  recovery  in  any  one  suit  upon  issue  joined  on  matter  of  ti- 
tle is  equally  conclusive  upon  the  subject  matter  of  such  title : 
and  that  a  finding  upon  title  in  trespass  not  only  operates 
a-s  a  bar  to  the  future  recovery  of  damages  for  a  trespass 
founded  on  the  same  injury,  but  also  operates  by  way  of  es- 
toppel to  any  action  for  an  injury  to  the  same  supposed  right  of 
possession,  In  trespass  for  breaking  the  plaintiff's  close,  (re- 
ported in  3  Leon.  194.)  the  defendant  pleaded  "  that  hereto- 
fore he  himself  brought  an  "  ejectionefrima  against  the  plain- 
"  tiff  of  the  same  hind  in  which  the  trespass  is  supposed  to 
"  be  clone,  and  had  judgment  to  recover ;  and  demanded 
"  judgment  if  against,  &c.  It  was  moved  that  the  bar  was 

.7"  O 

"  not  <>'ood,  because  that  the  defendant  had  not  averred  his 

o 

"  title;  and  the  recovery  in  one  action  of  trespass  is  no  bar 
"  in  another,"  &.c. :  Quod  curia  concessit.  But  as  to  the  mat- 
ter, the  Court  was  clear  that  the  bar  was  good.  And,  by  Pe- 
riam,  whoever  pleaded  it,  it  was  well  pleaded  ;  for  as  by  reco- 
very in  a.'-sfze  the  freehold  is  bound ,  so  by  recover!/  in  ejcctione 
jirnifi'  (be,  posscssiox  is  bound.  And  by  Anderson,  a  recovery 

in 
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in  one  ejectione  jirma  is  a  bar  in  another  :   especially,  as  Pe-         1803. 
riam  said,  if  the  party  relieth  upon  the  estoppel.     And  af- 
terwards  judgment  was   given  that  the  plaintiff  should  be 


barred.     This,  it  will  be  recollected,  was  an  action  of  e-  MOKEWOOD. 

jectionejirma,  and  not  an  ejectment  moulded  and  regulated 

by  rules  of  court  as  it  is  at  present.     The  Court  very  pro- 

perly distinguished  there  between   what   operates  by  way 

of  bar  to   a  future   recovery    for    the    same   thing,  and 

what  by  way  of  estoppel.     That  was  the  case  of  a  mere  re- 

covery in  ejectione  firmae,  without    title  alleged:  and   the 

plaintiff  might  in  respect  of  possession,   or  other  varying   [  365  "] 

circumstances  of  title,  be  well  entitled  to  recover  at   one 

time,  and  not  be  so  at  another.     And  it  is  not  the  recovery 

but  the  matter  alleged  by  the  party,  and  upon  which  the  reco- 

very proceeds,  which  creates  the  estoppel.     The  recovery  of 

itself  in  an  action  of  trespass  is  only  a  bar  to  the  future 

recovery  of  damages  for  the  same  injury  :   but  the  estoppel 

precludes  parties  and  privies  from  contending  to  the  con- 

trary of  that  point,   or  matter  of  fact,  which  having  been 

once  distinctly  put  in  issue  by  them,   or  by  those  to  whom 

they  are  privy  in  estate   or  law,  has  been,  on  such  issue 

joined,  solemnly  found  against  them. 

The  authorities  upon  which  a  contrary  doctrine  has  be«n 
endeavoured  to  bemaintained  are  the  opinions  of  Lord  Coke, 
as  collected  from  his  preface  to  his  8th  Report;  the  resolu- 
tion and  doctrine  in  the  case  of  Ferrers,  6  Co.  Rep.  7.;  the 
case  of  Incledon  and  Others  v.  Burgess,  1  Show.  27.,  and  S.C. 
Comb.  166.  ;  to  which  may  be  added  what  passed  in  court  in 
the  case  of  Basset  v.  Bennett,  xipon  a  motion  for  a  new 
trial  (a)  in  this  court  in  1767  ;  and  the  case  of  Sir  Frederick 
Evelyn  v.  Haynes,  Surry  Summer  assizes  1782,  before  Lord 
Mansfield;  and  the  decision  against  the  estoppel  endeavoured 
to  be  maintained  in  Kinnersley  v.  Orpe,  Dong.  517.  As  to 
the  first  of  these  supposed  authorities  on  the  subject,  viz.  Lord 
Coke's  preface  to  the  8th  Report,  he  there  laments  the  mul- 
tiplicity of  suits  in  one  and  the  same  cause,  whereon  he 
says,  "  Oftentimes  there  are  divers  verdicts  on  the  one 
"  side,  aud  divers  on  the  other,  and  yet  the  plaintiff  or 
"  defendant  can  come  to  no  finite  end,  nor  can  hold  the  pos- 

Cci)  The  cause  was  tried  in  Cornwall. 

T  2  "  session 
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1803.        "  session  in  quiet,  though  it  be  often  tried  and  adjudged  for 
~  "  *  either  party."     And  he  adds,  "  In  personal  actions,  con- 

•     ,       "  cernings  debts,  goods,  and  chattels,  a  recovery  or  bar  in 
"  one  action  is  a  bar  in  another  ;  and  there  is  an  end  of  the 


*r  356  1   "  controversey.     In  real  actions  for  freehold   and  inherit- 
"  ance,  beinsr  of  a  higher  and  worthier   nature,  and  stand- 

O  ^5 

"  ing  upon  a  greater  variety  of  titles  and  difficulties  in  law, 
"  there  could  not  be  above  two  trials,  or  at  the  most  (and 
"  that  very  rarely)  three;  and  in  the  mean  time  after  one 
"  recovery  the  possession  rested  quiet."  The  complaint 
of  Lord  Coke  is  perhaps  without  much  foundation,  and 
it  is  certainly  misapplied  to  the  present  subject.  There 
must  necessarily  be  a  greater  or  less  multiplicity  of  suits, 
according  to  the  nature  of  the  suit,  and  the  subject  on  which 
it  operates.  The  possession  of  land  is  changed  much  more  fre- 
quently, and  the  right  to  it  is  capable  of  an  infinitely  greater 
number  of  modifications  and  interests  than  the  right  to  the 
freehold.  The  species  of  action  accommodated  to  the  right 
of  possession,  how  ever  acquired,  and  to  injuries  in  whatever 
manner  done  thereto,  must  be  of  course  more  frequently 
called  into  use  than  other  species  of  action  which  respect 
rights  of  property,  either  founded  on  entails  or  descents 
from  different  descriptions  of  ancestors,  and  the  various  act? 
of  wrong  by  which  such  special  rights  are  interrupted  or 
destroyed.  The  judgment,  which  is  the  fruit  of  the  action, 
can  only  follow  the  nature  of  the  particular  right  claimed, 
and  the  injury  complained  of;  and  can  conclude  no  farther 
than  the  existence  of  the  right,  the  injury  thereto,  and  the 
compensation  due  for  the  same.  In  trespass,  damages  for  an 
injury  to  possession  are  the  only  thing  demanded  by  the  de- 
claration: the  judgment  can  only  give  the  plaintiff'  an  ascer- 
tained right  to  his  damages,  and  the  means  of  obtaining  them  : 
[  357  ]  it  concludes  nothing  upon  the  ulterior  right  of  possession, 
much  less  of  property  in  the  land  ;  (unless  a  question  of  that 
kind  be  raised  by  the  plea  and  a  traverse  thereon  ;)  and  does 
not  even  give  him  the  means  of  obtaining  that  possession, 
for  the  disturbance  of  which  he  has  obtained  damages. 
Neither,  however,  would  a  verdict  and  judgment  in  a  real 
action  operate  by  way  of  bar  to  future  actions  of  trespass, 
or  bring  the  parties  "  to  thcjinite  end"  wished  for  by  Lord 

'  Coke; 
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Coke;  because  there  may  be,  notwithstanding-  the  verdict        1803 
and  judgment  in  the  real  action,  even  in  that  which  is  most 
conclusive  upon  the  rio-ht,  (I  mean  a  writ  of  rio-ht  itself,) 


a  right   of  possession  derived   under  the    owner  of  the  in-  MOK.EWOOD. 

heritance   in  fee  simple,  or  those  under  \vhomhe  claims; 

which  may  enable  a  plaintiff'   in  trespass  to   recover    for 

an  injury  to  his  possession  done   by  the  very    person  in 

whose  favour  the  absolute  right  of  property  shall  have  been 

so  affirmed  in  a  real  action-.     A  judgment,  therefore,  in  each 

species  of  action  is  final  only  for  its  own  proper  purpose 

and  object,  and  no  further.  The  judgment  in  trespass  affirms 

a  right  of  possession  to  be,  as  between  the  plaintiff  and  de- 

fendant, in  the  plaintiff  at  the  time  of  the  trespass  committed. 

In  the  real  action,  it  affirms  a  right  to  the  freehold  of  the 

land  to  be  in  the  demandant  at  the  time  of  the  writ  brought. 

Each  species  of  judgment,from  one  in  an  action  of  trespass  to 

one  upon  a  writ  of  right,  is  equally  conclusive  upon  its  own 

subject  matter  by  way  of  bar  to  future  litigation  for  the  thing 

thereby  decided.     Only  the  matter  of  the  one  judgment  is  in 

its  nature,  and  according  to  its  class  and   degree  in   the 

order  of  actions,  more  conclusive  upon  the  general  right  of 

property  in  the  land,  than  the  other.      What,  therefore,  Lord 

Coke  says,  that  in  personal  actions  concerning  debts,  goods, 

and  effects  (by  way  of  distinction  from  other  actions,  )  a  reco-   r 

rery  in  one  action  is  a  bar  to  another,  is  not  true  of  personal 

actions  alone,  but  is  equally  and  universally  true  as  to  ail  ac- 

tions whatsoever,  quoad  their  subject  matters.     And,   be- 

sides, this  doctrine  has  no  material  bearing  on  the  present 

question,  which  it  must  be  recollected  is,  Whether  an  alle- 

gation on  record,  upon  which  issue  has  been  once  taken  and 

found,  is  between  the  parties  taking  it  and   their  privies, 

conclusive,  according  to  the  finding  thereof,  so  as  to  estop 

the  parties  respectively  from  again  litigating  that  fact,  once 

so  tried  and  found? 

As  to  Ferrer's  case,  6  Rep.  7.  (and  which  is  to  be  found 
also  reported  in  Cro.  Eliz.  668.  under  the  name  of  Sir  Hen- 
ry Ferrer*  and  two  others  against  Arden,vfith  a  statement  of 
the  facts  upon  which  the  resolutions  reported  by  Lord  Coke 
are  founded,);  it  was  an  action  of  trover  for  an  ox,brought  by 
the  plaintiffs  and  another  person  then  deceased,  against  the 
defendant,  who  pleaded  a  former  recovery  in  trespass  for 

T  3  th« 
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1803.  the  same  cause  of  action  brought  by  the  now  plaintiffs  and 
the  deceased  person,  against  three  persons  who  were, 
.  jointly  with  the  defendant,  guilty  of  the  conversion  eoni- 
MOREWOOD«  plained  of;  but  in  which  former  action  the  present  de- 
fendant had  not  been  joined.  To  this  plea  the  plaintiffs  de- 
raufred.  The  Court  upon  argument  was  divided,  whether 
the  bar  were  good  or  not,  and  no  judgment  was  given; 
but  the  matter  was  ended  by  arbitration,  according  to 
the  report  in  Cro.  Eli;.  The  effect  of  the  resolutions  in 
that  case,  as  reported  in  6  Rep.  7.  was,  "  that  the  law  has 
provided  greater  safety  and  remedy  for  matters  of  freehold 
and  inheritance,  than  for  debts  and  chattels;  for  there  once 
barred,  always  barred ;"  but  that  in  matters  of  freehold  the 
party  may  bring  an  action  of  a  higher  nature,  and  therein 
try  the  matter  again.  Is'ow  although  it  be  true  that  the 
r  359  -|  same  matter  may  be  thus  tried  again,  yet  the  former  judg- 
ment is  no  less  conclusive  upon  the  immediate  right  then  in 
demand,  as  far  as  that  former  judgment  purports  to  bind, 
and  as  against  all  such  parties  as  it  is  competent  by  law  to 
bind.  Upon  the  complaint  made  by  Lord  Coke  in  his  pre- 
face to  the  8th  Report,  and  which  is  referred  to  and  again 
repeated  in  this  report,  I  have  observed  already,  and  again 
observe,  that  neither  the  one  or  the  other  of  these  authori- 
ties at  all  touch  the  present  question,  which  is  that  of  the 
effect  of  a  precise  allegation  made  in  pleading  on  record, 
and  tried  and  found  between  the  parties. 

The  case  of  Incledon  and  Burgess,  1  W.  $•  M.,  as  reported 
jn  1.  Sliow.  27.,  Comb.  166.,  and  Carlh.  65.,  was  an  action 
of  trespass  for  breaking  a  close.  Plea,  a  prescriptive 
right  of  common  of  turbary,  &c.  Replication,  traversing 
such  prescription.  The  rejoinder  by  way  of  estoppel  was, 
that  in  such  a  term  one  of  the  plaintiffs  brought  an  action 
of  trespass  against  the  defendant,  wherein  he  pleaded  the 
same  prescription,  and  issue  tried  upon  it,  and  found  for  the 
defendant;  and  demurrer  to  the  rejoinder.  According  to 
Shower,  the  argument  in  favour  of  the  demurrer  against  the 
estoppel  was, that,  the  parties  were  different;  that  there  was  an- 
other plaintiff,  who  was  not  party  to  the  former  suit:  and  fi- 
nally, they  took  exception  to  the  declaration  for  not  conclud- 
ing against  the  peace- of  both  the  kings.  And  on  this  last  objec- 
tion the  Court  determined  it,  and  not  on  the  estoppel.  The 

Court. 
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according  to  Shoiver,  gave  no  judgment  on  the  estoppel,  but  1803. 
only  said  "  an  estoppel  upon  a  verdict  goes  a  great  way  :  is-  ~ 
sue  in  tail  shall  never  falsify  it*  but  if  one  man  is  estopped,  aaainst 
and  he  joins  another  with  him,  whether  this  shall  avoid  the  MOKEWOOD. 
estoppel  is  a  queere."  The  report  in  Cart  hew  only  says, 
the  Court  gave  no  opinion  as  to  the  matter  in  law,  the 
estoppel ;  but  judgment  was  given  as  to  the  objection  taken  [  360  ] 
to  the  declaratioii  of  contra  pacem  dornini  reg7s;and  it  does 
not  appear  to  have  been  argued  that  it  would  not  have  been 
an  estoppel,  if  clear  of  other  objections.  In  the  report  in 
Comb.  166.  the  argument  on  the  estoppel  turned  on  there 
being  another  plaintiff  joined.  Lord  Holt  says,  the  meaning 
"  of  Ferrer's  case  is,  that  it  is  a  bar  for  the  same  individual 
"  thing  ;  but  here  is  a  new  cause  of  action.  13.  E.  4.  2,  3,4. 
"  there  one  trespass  is  a  bar  to  another  by  way  of  estoppel ; 
"  that  is,  for  taking  a  villein  ;  but  that  is  grounded  perhaps 
"on  the  reason  of  the  favour  of  liberty,  7. //.  6.  8.  In 
"  trespass  on  an  issue,  whether  such  an  one  died  seised,  a 
"  verdict  was  a  bar  to  another  action  of  trespass  by  way  of 
''  estoppel,  because  there  issue  was  joined  on  a  matter  in  the 
"  reality.  As  to  the  section  of  Littleton  before  cited,  the 
"  joining  cannot  privilege,  as  a  release  by  one,  who  afterwards 
"joins  with  another;  that  release  is  plea-dable  to  both  :  if 
"  this  had  been  in  a  real  action,  where  there  might  be  sum- 
"  mons  and  severance,  there  it  is  admitted  it  would  be  an 
"  estoppel."  Dolben,  Justice,  said,  "  Ferrer's  case  is  not  like 
"  this ;  for  here  is  a  new  cause  of  action,  anew  trespass  ;  but 
"  in  Ferrer's  case  it  was  another  action  for  the  same  trespass. 
"  And  the  Courtwas  certainly  against Tremain."  It  must  cer- 
tainly be  admitted  that  the  present  question  in  substance 
arose  and  might  have  been  decided,  but  was  not  de- 
cided in  the  above  case  of  Indedon  v.  Burgess,  and  that 
the  decision  proceeded  on  another  ground.  It  appears 
that  Holt  Ch.  J.  was  aware  of  the  case  in  13  E.  4.  2, 
3,  4.  of  the  estoppel  pleaded  in  the  action  of  trespass 
for  taking  a  villein  ;  and  also  of  the  case  in  7  H.  6.  8. :  but 
he  certainly  is  not  warranted  by  any  thing  to  be  found  in  the 
report  of  13  JE.  4.,  in  suggesting  that  the  decision  in  that  case 
was  grounded  on  any  reason  in  favour  of  liberty  (a):  nor,  [  361  ] 
as  to  7  H.  6.  8.  in  saying,  that  the  estoppel  in  that  case  was 


(a)  Vide  Co  Lit,  124. 
!  4 
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1803.        sustained,  because  there  the  issue  (which  was  on  the  dying 

seised  of  a  certain  person)  was  joined  on  a  matter  hi  the  re- 

OUTKAM       ft.       r£he  oniy  question  in  the  case  13  E.  4.  was  that  which 

(in  ft  i  }I$L  *  */     i 

MOREWOOJD-  was  made  by  Catesby,  i.  e.  upon  the  indentity  of  the  matter 
in  issue.  There  by  partition  the  villein,  who  had  been  re- 
gardant to  a  manor,  was  allotted  with  certain  lands  to  one 
sister  in  gross,  and  the  manor  to  the  other  sister.  The  an- 
cestor of  the  villein  had  answered  in  the  former  suit,  in  which 
it  had  been  alleged  that  he  was  a  villein  regardant,  that  he 
was  free  and  not  a  villein  in  manner  and  form  as  alleged, 
and  it  was  so  found.  And  the  effect  of  this  finding  as  an 
estoppel,  which  was  relied  upon  by  the  plaintiff  in  that  suit, 
(the  son  of  the  supposed  villein  in  the  former,)  was  rested 
in  argument,  not  on  the  ground  that  it  would  be  no  estoppel 
if  the  issue  were  the  same,  but  on  the  ground  of  the  issue 
being  different:  thereby  admitting,  that  it  would  have  been 
an  estoppel  if  the  issue  had  been  the  same:  and  of  that 
opinion  Brian  and  the  rest  of  the  Court  seem  to  have  been. 
The  case  in  the  Year-book  7  //.  6.  8,  9.  was  this.  Assize 
was  brought  against  Popham  and  others,  and  the  plaint  was 
of  a  mill,  with  other  lands  and  tenements.  And  Popham  said 
that  assize  ought  not  to  be;  for  one,  J.  Popham  was  seised 
of  the  tenements,  now  put  in  view  and  plaint,  in  his  demesne 
as  of  fee,  and  died  so  seised;  after  whose  death  plain- 
tiff claimed  as  by  force  of  a  lease  made  to  him  by  the 
said  J.  Popham  for  term  of  life;  whereas  nothing  passed 
by  the  deed;  and  demanded  judgment.  The  plaintiff  said, 
that  the  father  of  the  tenant  had  nothing  but  In/  the  dis- 
seisin done  io  the  plaintiff,  and  he  made  continual  claim, 
[  362  ]  and  could  not  enter  for  fear  of  death.  To  which  the  tenant 
said,  that  at  another  time  he  brought  trespass  against  the 
plaintiff,  in  which  the  plaintiff  justified,  because  the  father 
of  the  tenant  leased  to  him  for  life,  and  the  tenant  said  that 
his  father  died  seised:  and  this  was  found  for  the  tenant, and  he 
recovered  damages  :  judgment  if  he  shall  be  received  to  de- 
feat this  issue  once  found.  Ro/Je,  who  argued  for  the  plain- 
tiff that  lie  should  not  be  estopped,  said,  "  he  knew  well  that 
the  plaintiff  should  not  be  received  to  say,  that  the  tenant's 
father  did  not  die  seised,  which  had  been  tried  in  the  writ  of 
trespass;  but  to  aver  a  thing  which  stands  well  with  the  first 
issue,  it  seems  lie  shall  be  received;  because  it  does  not  fol- 
low that  if  he  died  seised,  therefore  he  died  seised  of  a  ;.*ood 

estate  ; 
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estate;  but  we  have  shewn  how  he  died  seised."  So  that  it        1803. 
seems  clearly  admitted  by  those  who  argued   against  the 

estoppel,  that  the  partii  icas  estopped  as  to  the  ven/  issue  found 

.rr    '        ,  .J  against 

against  him,   but  not  as  to  other  matters  consistent   there-   IVJOREWOOD. 

with,  that  is,  consistent  with  the  fact  of  dying  seised,  but 
.avoiding  the  effect  thereof  in  point  of  law,  (that  is,  avoiding 
its  effect  as  a  descent  to  toll  an  entry  J  by  the  disseisin,  con- 
tinual claim,  and  non-entry  for  fear  of  death  as  alleged. 
Cottesmore  then  says,  "  In  writ  of  trespass  of  close  broken 
the  issue  trenches  well  enough  in  the  reality ;  as  if  the  de- 
fendant justify  his  entry  by  reason  of  inheritance  which  he 
has  in  the  freehold  ;  if  this  be  traversed,  this  shall  be  peremp- 
tory:  and  so  it  was  in  our  case.  Popham  brought  trespass  : 
the  (then)  defendant  pleaded  in  bar,  because  of  a  lease  made 
to  him  for  life,  and  the  plaintiff  made  title  by  descent  of 
the  inheritance,  which  was  traversed,  and  found  with  the 
plaintiff;  which  issue  was  merely  in  the  reality.  Where- 
fore it  seems  to  me  that  the  (now)  plaintiff  shall  not  be 
received  now  to  disturb  it."  Martin  says,  "  As  my  • 
companion  has  said,  the  issue  is  as  high  in  a  writ  of  tres- 
pass, if  taken  in  the  reality,  as  in  an  assize:  and  if  the  present  [  363  1 
plaintiff  in  the  writ  of  trespass  had  traversed  the  descent 
as  he  did,  and  it  had  been  found  with  the  plaintiff,  and  the 
plaintiff  had  also  brought  trespass,  should  he  be  permitted  to 
avoid  the  descent,  by  such  descent  as  he  has  now  done  ?  I 
say  not.  Ao  more  shall  he  lie  received  in  this  assize,  icliere  the 
plaint  is  of  the  same  tenements."  The  case  came  on  again, 
7  //.  6.  fo.  20.  when  Martin  said  he  thought  the  plaintiff 
should  be  estopped  to  avoid  the  descent,  for  this  was  found 
once  against  him  with  the  now  tenants,  upon  which  the//  re- 
covered their  damages;  and  for  this  the  descent,  which  was 

O 

the  cause  of  the  judgment,  and  upon  which  judgment  was 
given,  ought  to  be  understood  to  be  a  good  descent,  and 
especially  per  ent.  primes.  And  there  was  a  like  case,  where 
a  release  was  pleaded  in  bar,  and  the  plaintiff  said  it  was- 
made  by  duress  of  imprisonment,  and  was  aftenvards  nan- 
suit,  and  brought  a  new  writ,  and  the  release  was  dgain 
pleaded  in  bar;  and  he  would  have  avoided  the  deed,  be- 
cause it  was  ni'ixle  at  a  time  when  he  was  within  age,  and  he 
was  not  received  so  to  do;  for  that  when  he  had  said  the 
dewl  v>~as  made  by  duress,  &.c.  he  acknowledged  it  to  be 

goo4 
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good  in  all  points  but  that.  Likewise  in  this  case,  when 
the  descent  is  found  against  the  plaintiff,  it  shall  be  holden 
as  acknowledged  by  him  ;  and  if  so,  it  is  to  be  understood  as 
wrell  acknowledged,  as  at  this  time  other  matter  was  not 
shewn.  Cokain  contended  that  the  continual  claim  was  con- 
trary to  the  issue;  wherefore  the  averment  could  not  be  receiv- 
ed. But  Strangicays  (who  was  a  Judge)  said  it  was  not  con- 
trary, and  that  the  averment  might  be  received.  And  he 
thought  that  the  inquest  had  only  to  inquire  if  .7.  Pophamihe 
father  died  seised  in  fact,  which  they  had  done ;  but  the  matter 
of  law  arising  from  the  continual  claim  was  not  in  charge  to 
them.  And  that  it  seemed  to  him  a  marvellous  thing  to  in- 
tend a  matter  upon  a  verdict  necessarily,  of  which,  never- 
theless, the  inquest  had  not  power  to  inquire."  So  that  it 
seems  clear  that  Strangways,  who  differed  from  Martin, 
thought  the  finding  was  an  estoppel  as  far  as  it  went.  Bro. 
tit.  Estoppel,  77.,  says,  in  his  abridgment  of  this  case,  which 
was  not  decided,  "  Optima  opinio  was  that  it  was  a  good  es- 
toppel :"  and  concludes,  "  sic  vide,  issue  tried  in  action  of  tres- 
pass, and  judgment  given  upon  this,  is  a  good  estoppel  in  a  real 
action."  By  this  case  it  appears  to  have  been  on  all  sides 
then  admitted  in  argument,  that  an  issue  taken  and  found 
upon  a  traverse  of  a  precise  fact,  material  to  the  right  in 
question,  in  an  action  of  trespass,  is  equally  peremptory 
by  way  of  conclusion  as  to  that  same  fact,  and  upon  the 
same  right,  between  the  same  parties  in  an  assize.  The  au- 
thorities, therefore,  which  Lord  Holt  referred  to  in  Incledon 
v.  Burgess  would,  if  further  examined,  have  warranted  the 
Court  (supposing  the  difference  of  parties  to  have  opposed 
no  objection  to  their  so  doing)  in  then  giving  a  judgment 
upon  the  point  now  in  question,  as  well  as  upon  the  other 
point,  of  contra  pacem,  &c.  on  which  it  was  actually 
given. 

As  to  the  case  of  Basset  v.  Bennett,  in  which  a  new  trial 
was  moved  for,  because  a  verdict  yas  taken  for  the  defend- 
ant, both  on  the  general  issue  and  on  the  plea  of  liberum  tene- 
mentum  ;  whereas  there  was  only  evidence  to  support  the 
finding  for  the  defendant  on  the  general  issue ;  and  where  the 
new  trial  is  said  to  have  been  refused,  because  the  Court  held 
that  the  finding  on  the  liberum  tenement um  would  not  preju- 
dice the  plaintiff,  as  a  judgment  in  a  possessory  action  was  not 

con- 
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conclusive  on  real  rights.     If  it  were  indeed  so  laid  down  1803. 

by  the  Court,  the  doctrine  must  certainly  be  received  with  

some  degree*  of  qualification   and  allowance.      The   plea 


.  .  . 

would  be  conclusive,  that  at  the  time  of  pleading  the  plea  MOREWOOD 

the  soil  and  freehold  were  in  the  defendant ;  and  if  properly  *  r  ogr  -• 
pleaded  by  way  of  estoppel,  it  would  estop  the  plaintiff, 
against  whom  it  was  found,  from  again  alleging  the  con- 
trary. But  if  not  brought  forward  by  plea,  as  an  estoppel, 
but  only  offered  in  evidence,  it  would  be  material  evidence 
indeed  that  the  right  of  freehold  was  at  the  time  as  found  ; 
but  not  conclusive  between  the  parties,  as  an  estoppel  would 
be.  In  that  case  the  proper  course  would  certainly  have 
been  for  the  Judge  at  the  trial  to  have  discharged  the  jury 
from  finding  any  verdict  on  the  plea  of  liberum  tenementum, 
on  which  no  evidence  was  given. 

As  to  the  other  case  relied  upon  by  the  plaintiff,  of  Sir 
Frederick  Evelyn  v.  Haynes,  which  was  a  second  action  for 
obstructing  a  watercourse,  tried  before  Lord  Mansfield,  upon 
a  plea  of  not  guilty,  and  where  a  verdict  for  the  plaintiff  in 
another  action  brought  against  the  defendant  for  another 
obstruction  to  the  same  watercourse  was  given  in  evidence ; 
Lord  Mamfield  held,  very  properly,  that  the  plaintiff  had  not 
obtained  such  a  determination  of  his  right  by  the  former  ver- 
dict as  the  law  considered  as  conclusive.  It  could  only  be 
conclusive  upon  the  right,  if  it  could  have  been  used  and 
were  actually  used  in  pleading,  by  way  of  estoppel,  which 
it  could  not  be  in  that  case :  first,  Because  no  issue  was 
taken  in  the  first  action  upon  any  precise  point ;  which  is 
necessary  to  constitute  an  estoppel  thereupon  in  the  second 
action :  secondly,  It  was  not  even  pleaded  by  way  of  es- 
toppel in  the  second  action,  but  only  offered  as  evidence  on 
the  general  issue:  and  in  order  not  to  be  an  estoppel  it  must 
have  been,  as  already  observed,  pleaded  as  such,  by  apt 
averments. 

As  to  the  case  of  Kinnersleyv.0rpe,\t  is  extraordinary  that  it  [  3^5  i 
should  ever  have  been  for  a  moment  supposed  that  there  could 
be  an  estoppel  in  such  a  case.  It  was  not  pleaded  as  such  ; 
neither  were  the  parties  in  the  second  suit  the  same  with 
those  in  the  first.  The  doubt  seems  rather  to  be,Whether  the 
former  record  in  the  action  of  trespass  was  at  all  admissible  in 
evidence  upon  the  subsequent  action  for  penalties  for  fish- 
ing, under  the  stat.oGeo.3.  c. 14.5.3,4.  against  the  defendant, 

who 
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who  was  no  party  to  the  former  action,  tha»  as  to  any  con- 
OUTRAM     clus*ve  effect  it  could  have  had,  if  pleaded  by  way  of estop- 
against       Pe^»  which,  however,  it  was  not  in  that  case. 
MOKEWOOD.         None  of  the  cases,therefore,cited  on  the  part  of  the  plaintiff 
/  negative  the  conclusiveness  of  a  verdict  found  on  any  precise 
\   point  once  put  in  issue  between  the  same  parties,  or  their  pri- 
Vvies.     The  cases  adverted  to  by  Lord  Holt,  and  which  hare 
been  fully  explained  and  enforced  by  the  defendants'  counsel, 
together  with  the  other  authorities  on  the  subject  ofprotest- 
Co.Z,iM24.6,  ation  and  estoppel  cited  from  7>Yo.   Abr.  Protestation,  pi.  9. 
Fitzherhert,  Kstoppel,  pi.  20.,  are,  in  our  opinion,  as  well  as 
upon  the  reason  and  convenience  of  the  thing,  and  the  an- 
alogy to  the  rules  of  law  in  other  cases,  decisive,   that  the 
husband  and  wife,  the  defendants  in  this  case,  are  estopped 
by  the  former  verdict  and  judgment  on  the  same  point  in  the 
action  of  trespass,  to  which  the  wife  was  a  party,  from  aver- 
ring that  the  coal  mine*  now  in  question  are  parcel  of  the  coal, 
mines  bargained  and  sold  by  Sir  John    Zouch  ;  and    conse- 
quently that  the  plaintiff  ought  to  recover. 

Judgment  for  the  Plaintiff. 


[367  ] 
Friday,  M'DANiEL  and  Another  against  HUGHES. 

Feb.   11  th. 

A  garni-  |^  ^^  plaintiffs  brought  assumpsit  to  recover  from  the  d«- 

shee^tramst  ,-.,,•/•  •  ,  • 

whorn^a.  re-    fendant  <£o"00.  tor  money  had  and  received  by  him  to  their 

covcry  was  use,  as  their  agent  or  broker,  from  certain  underwriters  for 
had  in  the  insurance  upon  the  cargo  of  a  certain  ship,  in  the  year  1798. 
mayors  ^jie  Defendant  pleaded  non  assumpsit,  with  which  he  dtli- 

COUrtlll  10-  .,  ,,.     rr,  , 

rci'niat-  vered  notice  ot  set-on.  Ihe  cause  was  tried  before  Lawrence  J. 
tachmentiif-  at  Westminster  on  the  23d  of  February  1802,  when  a  verdict 
tcr  asum-  was  foun(l  for  the  plaintiffs,  damages  J£2 100., subject  as  to  the 
mons  to  the  tf  }  ^  f  R  R  d  gubject  t  tj  opinion  of  this 

defendant  J 

and  nihil  re- 
turned, may  Protect  himself  by  giving  such  proceedinp,-s  in  evidence  upon  non- 
assumpsit.  in  an  action  to  recover  the  same  debt  brought  by  the  defendant  below, 
without  proving  the  debt  of  the  plaintiff  below  who  attached  the  money  in  his 
hands.  Although  by  the  course  of  proceedings  in  the  mayor's  court,  bail  not 
having  been  put  in,  the.  plaintiff  below  was  not  obliged  to  prove  the  debt  to  en- 
title himself  io  recover  against  the  garnishee. 

Court 
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Court,  whether  the  plaintiffs  were  entitled  to  recover  £1500.        1803. 
part  of  the  said  £2100.,  under  the  circumstances   stated         — 
iu  the  following  case. 

The  plaintiffs  proved  at  the  trial  that  in  February  1798  HUGHES 
they  employed  the  defendant  to  effect  on  insurance  upon 
goods  by  the  ship  Gitglielmino,  which  was  accordingly  done, 
to  the  amount  of  £3600.,  against  all  risks.  That  the  vessel 
proceeded  on  her  intended  voyage  from  Leghorn  to  Chester, 
but  was  captured  by  a  French  ship  of  war,  and  carried  into 
Bastia  in  Corsica,  where  the  ship  and  cargo  being  condemned, 
the  underwriters  became  liable  to  pay  to  the  plaintiffs  the 
said  sum  of  £3600.,  which,  or  at  least  sufficient  to  cover  the 
said  £1500.,  was  paid  into  the  defendant's  hands  for  the 
plaintiffs'  use  by  the  underwriters,  at  different  payments  be- 
tween the  31  January  and  the  Istef  June  1800.  The  defend- 
ant gave  in  evidence  the  record  or  minutes  of  proceedings 
on  an  attachment  in  the  mayor's  court  of  the  city  of  London; 
whereby  it  appeared,  (a). 

"  That  on  the  7th  January  1800  John  Patteson  and  others  [  368 
levied  their  plaint  in  the  said  court  against  William  M' Dan- 
iel, Charles  Terreni  and  Co.  (The  said  M' Daniel  and  Tetreni 
being  the  plaintiffs  in  this  action)  in  a  plea  of  debt  therein, 
demanding  against  them  £3000.  and  swore  to  a  debt  of  £1500. 
and  upwards;  and  thereupon  prayed  the  process  of  the 
Court,  which  was  granted  :  upon  which  it  was  commanded 
by  the  same  Court  to  one  of  the  Serjeants  at  mace  of  the  said 
court  that  he  should  summon  the  said  then  defendants  to  ap- 
pear in  that  court,  to  answer  the  said  then  plaintiffs  in  the 
plea  aforesaid.  That  afterwards  at  the  same  court  the  said 
Serjeant  at  mace  returned  that  the  then  defendants  had  no- 
thing in  the  said  city  or  the  liberties  thereof  whereby  they 
could  be  summoned,  nor  wzre  to  be  found  within  the  same.. 
And  at  the  same  court  the  then  defendants  were  solemnly 
called  and  did  not  appear,  but  made  default.  That  at  the 
same  court  it  was  alleged  by  the  then  plaintiff's  that./.  T. 
Hughes  the  gavnisheef  being  the  defendant  in  this  o.ction)owed 
to  the  then  defendants  £1500.  in  monies  numbered,  as  the 
proper  monies  of  thu  then  defendants,  and  then  had  and  de- 
tainedthe  same  in  his  hands  and  custody;  and  therefore  the 


V         ' 


(a)  The  proceedings  at  large  were  referred  to  in  and  accompanied 
the  case, 


then 
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1803.         then  plaintiffs  prayed  process  to  attack  the  said  then  defend- 
~  ants  by  the  said  £1500.  so  then  being  in  the  hands  and  cnB- 

aqainst  tot*y  °^  ^e  sa^  garnishee  as  aforesaid,  so  that  the  said 
HUGHES.  tnen  defendants  might  appear  in  the  court  to  answer  the 
said  then  plaintiffs  in  the  plea  aforesaid.  Whereupon  it 
was  commanded  by  the  same  Court  to  the  said  serjeant 
at  mace  that  he  should  attach  the  then  defendants  by  the 
said  £1500.,  so  being  then  in  the  hands  and  custody  of  the 
said  garnishee  as  aforesaid,  and  the  same  in  his  hands  and 
custody  defend  and  take,  so  that  the  said  then  defendants 
[  369  ]  might  appear  in  that  court  to  answer  the  then  plaintiffs  in  that 
plea.  That  afterwards  at  the  said  mayor's  court,  holden  on 
the  13th  of  January  aforesaid,  the  then  plaintiffs  appeared, 
and  the  serjeant  at  mace  returned,  that  he  by  virtue  of  the 
said  precept  on  the  said  7th  of  January  had  attached  the  then 
defendants  by  the  said  £1500.,  therein  stated  as  then  being 
in  the  hands  and  custody  of  the  said  garnishee,  so  that  they 
might  appear  to  answer  the  then  plaintiffs  in  the  plea  afore- 
said. That  the  then  defendants,  although  solemnly  called 
in  the  same  court  on  four  several  days,  that  is  to  say,  on  the 
13th,  14th,23d,and  24th  of  January  aforesaid,  did  not  come, 
but  made  default  on  each  of  those  days,  which  were  re- 
corded against  them :  and  thereupon  afterwards  the  then 
plaintiffs  prayed  process  to  warn  the  said  garnishee  to  ap- 
pear in  the  court  to  shew  cause,  &c.  Whereupon  at  the  same 
court  it  was  commanded  by  that  Court  to  the  said  serjeant 
at  mace,  that  he  should  warn  and  make  known  to  the  said 
garnishee  that  he  should  appear  in  that  court  to  be  holden 
on  the  27th  of  January  aforesaid,  to  shew  cause  why  the 
then  plaintiffs  ought  not  to  have  execution  of  the  said  £1500.. 
so  attached  in  his  hands  and  custody  as  aforesaid.  At  which 
court  so  holden,  See.  the  said  serjeant  at  mace  returned,  that 
he  by  virtue  of  the  said  last-mentioned  precept  had  warned 
and  made  known  to  the  said  garnishee  to  appear  at  that 
court  to  shew  cause,  &c.  And  thereupon  at  the  same  court 
the  said  garnishee  appeared  and  had  leave  to  imparle.  That 
the  said  garnishee  on  the  13th  of  November  1801  pleaded  in 
the  same  Court,  that  the  then  plaintiffs  ought  not  to  have  ex- 
ecution against  him  of  the  said  £1500.  in  monies  numbered 
HO  attached  as  aforesaid,  or  of  any  part  thereof;  because  he 
suid  that  at  I  lie  linn-  of  making  lite  said  attachment,  or  at  am/ 
time  since,  he  had  not  owed  to  or  detained  from,  or  then  had 

owed 
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owed  to  or  detained  from  the  then  defendants    the   said         1803. 

£1500.  or  any  part  thereof:  and  thereupon  issue  was  joined.        

That  on  the  25th  of  November  1801  this  issue  came  on  to  be  M'DANIEI 
tried  in  the  said  court  of  the  mayor,  when  a  verdict  was  Against 
found  that  at  the  time  of  making  the  attachment  aforesaid 
the  said  garnishee  owed  to  and  detained  from  the  said  then 
defendants  the  sum  of  £1500.  in  monies  numbered  as  the 
proper  monies  of  the  then  defendants.  That  judgment  was 
thereupon  given  by  the  said  Court,  that  the  then  plaintiffs 
should  have  execution  of  the  said  £1500.  in  monies  num- 
bered, so  attached  and  found  by  the  jury  as  aforesaid, 
by  pledges  if,  &c.  and  process  for  the  remainder.  And 
thereupon  the  said  plaintiffs  found  sufficient  pledges  to  res- 
tore, &,c.  and  a  precept  being  delivered,  the  then  plaintiffs 
had  execution,  and  thereof  acknowledged  themselves  sa- 
tisfied." 

That  it  did  not  appear  by  the  said  record  or  minutes  of 
proceedings  that  the  then  defendants  or  either  of  them  had 
ever  been  summoned  to  appear  in  the  said  Court.  That  the 
present  defendant  gave  in  evidence  at  the  trial  of  this  cause 
a  letter  written  by  the  said  W.  Mac  Daniel  to  the  defendant, 
bearing  date  the  19th  of  September  1801,  wherein  the 
said  W.  Mac  Daniel  alluded  to  the  said  attachment  by  say- 
ing, "  if  it  should  be  in  our  power  to  rise  the  attachment, 
"  can  we  depend  on  your  goodness  to  pay  us,  or  ac- 
"  cept  bills  for  the  amount  immediately  after  the  same  is 
"  done?"  But  no  evidence  was  given  of  the  plaintiffs  in 
this  cause  or  either  of  them  having  had  any  knowledge  of 
the  said  attachment,  except  the  same  can  be  and  as  far 
only  as  it  can  be  collected  from  the  said  letter;  nor 
was  any  evidence  given  that  the  plaintiffs  owed  the  said  Pat- 
teson  and  others  the  said  £1500.  or  any  jpart  thereof.  Tile 
question  for  the  opinion  of  the  Court  was,Whether  the  plain-  r  ^,  , 
tiffs  were  entitled  to  recover  the  said  sum  of  £1500.  so  paid 
by  the  said  underwriters  into  the  defendant's  hands  for  the 
plaintiffs'  use  as  aforesaid  ? 

Barry, foT  the  plaintiffs, contend  that  the  proceedings  stated 
in  the  mayor's  court  where,  wholly  irregular  and  void  a  prin- 
cipio,  and  not  binding  on  the  present  plaintiffs.  Three  par- 
ties are  necessary  in  a  proceeding  on  foreign  attachment, 
the  plaintiff,  the  defendant,  and  the  garnishee.  The  plaintiff 
must  prove  his  debt;  the  defendant  must  have  due  notice  of 
the  process  against  him  ;  and  the  garnishee  must  be  in  the 

actual 
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1803.  actual  possession  of  that  property  of  the  defendant's  which 
is  to  be  attached  :  neither  of  which  is  made  out  in  this  case, 
and  therefore  the  plaintiffs  are  entitled  to  recover.  First,  it 
appears  upon  the  state  of  the  case  that  the  defendant,  the 
garnishee  below,  had  not  in  fact  received  the  plaintiffs'  mo- 
ney at  the  time  when  the  attachment  issued,  which  was  on 
the  7th  of  January  1800,  returnable  on  the  13th;  for  the 
property  did  not  come  into  his  hands  till  between  the  31st  of 
May  and  the  1st  of  June:  but  an  attachment  cannot  be  of 
goods  in  which  the  party  had  no  property  at  the  time. 
17  Ed.  4.  p.  7.  and  Bro.  Abr.  dette.  pi.  163. ;  nor  of  a  debt 
before  it  is  due,  Dalton  v.  Smelly  (a) ;  nor  can  it  charge  any 
other  than  the  debtor  himself,  Masters  v.  I^ewis  (b).  So  in 
Brook  v.  Smith  (c)  it  was  hold  en  that  condemnation  in  foreign 
attachment,  after  the  action  commenced  by  the  creditor 
in  the  superior  Court,  but  before  plea  pleaded,  can- 
not be  given  in  evidence  on  non  assumpsit,  but  ought  to 
be  pleaded  in  bar.  [Latvrence  J.  That  is  contradict- 

[  372  ]  ed  in  Savage's  case  (rf).J  So  is  the  case  of  Will*  v.  Need- 
ham  (e)  :  but  there  it  seems  that  the  recovery  must  have  been 
had  before  the  action  commenced  above.  Now  here  it  ap- 
pears that  this  cause  was  tried  in  February  1802,  and  the  nisi 
prius  record  will  shew  that  the  action  must  have  been 
commenced  prior  to  the  25th  of  November  1801,  when  the 
recovery  was  had  in  the  mayor's  court.  Secondly,  the 
defendants  belo\v  had  not  due  notice  of  the  attachment, 
and  therefore  ought  not  to  be  prejudiced  by  the  verdic" 
and  judgment,  which  they  had  no  opportunity  of  con- 
troverting. Leivis  v.  Clarges  (f).  And  in  Smith  \.  Rid- 
ges (g)  the  return  of  ////  liabet,  nee  esl  inventus  against 
the  defendant  below,  was  holden  not  to  be  within  the 
custom,  and  therefore  not  binding  upon  him  as  a  no- 
tice to  defend.  And  again,  in  Fisher  v.  Latie  and  others 
(/<),  where  the  proceedings  in  the  mayor's  court  appeared  to 
have  been  the  same  as  here,  the  Court  of  C.  B.  gave  judg- 


(«)  Cro.  Eliz.  184.  (b)  3  Salh.  49. 

(r)  1  Salk.  280.  (d)  1  Salt.  291. 

(e)  E.  0  W.  3.  cited  in  2  Lutw.  995. 

(/')  Gilb.  Lmc.  nfEvid.  25.  (</)  T.  Jon.  165. 

(It)  3  Wils.  297. 
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m-ent  for  the  plaintiff  on  the  ground  that  no  notice  had  in  1803. 
fact  been  given  to  her  to  come  in  and  defend  herself  ~" 
against  the  attachment.  [Lord  Ellenborough  C.  J.  There 
is  a  very  essential  difference  between  that  book  and  the  re-  HUGHES. 
port  of  the  same  case  by  Mr.  Justice  Blackstojie  (a),  where 
Lord  C.  J.  De  Grey  assigns  as  the  reason  for  the  decision^ 
that  the  judgment  in  the  mayor's  court  did  not  appear  to 
be  such  as  fell  within  the  custom;  there  being  no  summons 
of  the  defendant  Fis/ier,  nor  any  return  of  nihil,  ivc.  Now 
here  there  is  a  regular  return  of  nun  csl  invent  us  and  nihil, 
appearing  upon  the  face  of  the  proceedings,  which  shews 
that  the  party  was  not  forthcoming,  and  had  nothing 
whereby  he  could  be  attached  to  answer;  and  therefore 
assigns  a  reason  why  he  could  not  be  summoned.]  Thirdly,  [  373  ] 
the  plaintiff  below  proved  no  debt  due  from  the  defendants 
below,  the  present  plaintiffs,  which  is  required  both  by  law 
and  reason  before  a  party  can  be  entitled  to  recover;  and 
no  custom  which  dispenses  with  such  proof  can  be  good. 
[Lord  Ellenborough.  There  is  no  issue  on  the  plaintiff's  debt 
in  the  mayor's  court,  as  between  him  and  the  garnishee, 
when  the  defendant  docs  not  come  in  and  defend. — Le 
Blanc  J.  The  only  way  in  which  that  can  come  in  issue  be- 
tween  them,  is  by  the  garnishee  appearing  and  putting  in  bail. 
—Grose  J.  The  attachment  is  meant  in  the  first  instance 
to  compel  appearance.]  In  Hal  ton  v.  Isemonger  (/•).  where 
the  defendant  pleaded  a  recovery  in  foreign  attachment, 
the  custom  was  laid  to  be  that  the  plaintiff  should  swear  to 
his  debt;  for  want  of  which  the  Court  held  the  exception 
fatal  on  demurrer.  And  in  Coke  v.  Brainforth  (c-),  and  Pa- 
ramour v.  Pain  (d),  on  a  similar  plea,  the  Court  on  demurrer 
held  that  the  debt  was  tvaversable.  Now  here  the  present 
plaintiffs  had  no  opportunity  below  of  traversing  the  debt, 
and  therefore  the  defendant  ought,  to  have  proved  it  here ;  es- 
pecially as  by  putting  in  bail  below  he  could  have  driven 
the  plaintiff  there  to  have  proved  his  debt.  And  in  Pal- 
mer v.  Hook  (e)  this  very  point  was  ruled  by  Holt  Ch.  J.  at 
Nisi  Prius,  that  upon  non-assumpsit  for  goods  sold  and  de- 
livered, if  the  defendant  give  in  evidence  that  the  debt  was 
attached  by  foreign  attachment  in  London  upon  a  plaint  le- 
vied by  J.  X.  (to  whom  the  plaintiff  was  indebted)  against  the 

(a)  1  lilac.  834.          (b)   1  Stra.  641.  (V)   CVo.  Eliz.  830. 

(d)  Ib.  598.  (e)  1  Ld.  Raym.  727. 

VOL.  III.  U  plaintiff, 
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plaintiff,  the  defendant  will  be  driven  to  prove  that  the 
plaintiff  was  indebted  to  ./.  8.,  because  the  plaintiff  had 
no  notice  of  the  foreign  attachment ;  and  therefore  it  may 
be  *  only  a  contrivance  between  the  defendant  and  J.  S.  to 
bar  the  plaintiff  of  his  present  action. 

Giles  contra.    The  proceedings  in  the  mayor's  com  tin  this 
instance  have  been  according  to  the  long  established  usage  of 

~  ~  ~ 

that  court,  and  part  of  the  custom  of  foreign  attachment  re- 
cognized by  the  Courts  of  Westminster.  If  the  property  of 
the  defendants  below  be  found  to  have  come  into  the  hands 
of  the  garnishee  before  plea  pleaded,  it  is  liable  to  be  at- 
tached by  the  custom.  [The  Common  Serjeant,  as  Amicus 
Curiae,  asserted  such  to  be  the  constant  practice  :  and  ob- 
served, that  there  was  no  inconvenience  in  it;  for  if  the  gar- 
nishee came  in  immediately  and  pleaded,  he  got  rid  of  the" 
attachment  at  once;  but  if  he  chose  to  wait,  it  was  reason- 
able that  he  should  answer  up  to  the  time  when  he  came  in  ; 
otherwise  he  would  be  liable  to  be  harrussed  with  new  at- 
tachments till  the  expected  property  was  fixed  in  his  hands.] 
This  is  recoginzed  as  part  of  the  custom  in  1  Com.  Dig.  tit. 
Attachment,  C.  p.  451.  "If  goods  come  to  the  hands  of 
the  garnishee  after  an  attachment  granted  in  the  mayor's 
court,  they  may  be  attached."  For  which  he  cites  Privil. 
Loud,  (a)  There  it  is  said,  "  If  A.  attach  the  money  or 
goods  of  M.  in  the  hands  of  R.  in  the  mayor's  court :  and 
if  R.  have  no  money  or  goods  in  his  hands  belonging 
to  M.  at  the  time  when  the  attachment  shall  be  made ; 
and  six  months  after  R.  shall  become  indebted  to  M., 
or  have  goods  in  his  hands  belonging  to  M.,  the  plaintiff 
A.  b>/ virtue  of  the.  attachment  made  as  aforesaid,  shall  recover 
the  money  or  goods  he  shall  prove  came  to  the  hands  of  R, 
after  the  attachment  made ;  the  general  issue  upon  all  attach- 
[  375  1  ments  being,  Whether  the  garnishee  at  the  time  of  the  attach- 
ment made,  or  at  am/  time  after,  had  any  money  or  goods  of 
J\J.  in  his  hands;*"  Now  here,  though  the  attachment  issued 
on  the  7th  of.  January  1800,  before  the  money  received,  which 
was  not  till  between  theSlstof  January  and  the  1st  of  June, 
yet  it  was  all  received  before  plea  pleaded  by  the  garnishee, 
the  present  defendant,  which  was  not  till  the  13th  of  ^ 


(n)  The  pa^e  referred  to  is  197,  but  in  my  edition,  which  is  the 
third,  it.  is  255. 

her 


TN   THE  FORTY-THIRD  YEAR  OF  GEORGE  III. 


375 


ber  1801.  [The  Court  having  at  first  intimated  great  doubts 
whether  an  expectation  of  a  debt  could  be  attached,  and  re- 
ferred to  Daltonv.  Smelley  (a)  as  seeming  to  contradict  the 
custom  as  stated  in  Privil  .Land.,  in  which  case  it  is  said  to 
have  been  ruled  that  a  foreign  attachment  could  not  be  of  a 
debt  before  it  was  due :  he  answered,]  It  is  probable  that 
Dalton  v.  Smelley  was  the  case  of  a  debitum  in  presenti  sol- 
vendum  in  futuro,  which  it  was  at  one  time  doubted  whether 
it  could  be  attached,  though  it  has  often  since  been  holden 
that  it  may.  This  proceeding  bears  some  analogy  to  the  plea 
of  plene  administravit,  which  contains  an  averment  that 
the  defendant  had  no  assets  at  the  time  of  the  action  com- 
menced, or  at  any  time  afterwards;  which  latter  words  are 
necessary  to  be  added,  according  to  Geicen  v.  Roll  (//). 
Secondly,  As  to  the  objection  of  want  of  notice  to  the  de- 
fendants below,  (the  now  plaintiffs,)  he  had  the  usual  notice, 
namely,  an  order  to  summon  him,  and  a  return  of  nihil 
thereupon;  which  is  recognised  to  be  the  proper  course  of 
proceeding  by  what  is  said  in  Mr.  Justice  Blackstone^  Re- 
port (c)  of  Fisher  -v.  Lane,  which  differs  materially  from  that 
by  Wilson  as  before  noticed  by  the  Court.  However,  if  no- 
tice to  the  defendants  below  were  necessary  to  exculpate  thp 
garnishee,  such  notice  is  to  be  inferred  from  their  letter  of 
the  19th  of  September  1801 .  And  even  after  judgment  in  the  [ 
mayor's  court  against  the  garnishee,  the  defendants  below 
would  have  been  let  in  to  defend  on  putting  in  bail  within  a 
year  and  a  day.  Thirdly,  As  the  judgment  in  the  mayor's 
courtis  a  judgment  against  the  defendant  below  as  by  default, 
there  is  no  issue  there,  as  between  the  plaintiff  below  and 
the  garnishee,  upon  the  plaintiff's  debt;  so  that  the  garnishee 
has  no  means  of  compelling  the  plaintiff  to  prove  it,  except 
by  appearing  and  putting  in  bail  for  the  defendant ;  by  which 
he  must  make  himself  responsible  to  the  bail  to  pay  the  debt 
at  all  events  in  case  it  should  be  found  for  the  plaintiff;  for 
the  bail  below  are  answerable  for  the  debt,  and  not  merely  for 
the  defendant's  appearance.  But  he  certainly  is  not  bound  to 
do  this,  and  cannot  be  deemed  guilty  of  laches  for  the  omis- 
sion of  it.  Then  not  being  cognizant  of  the  plaintiff's  debt, 
it  would  be  very  unjust  to  subject  him  to  the  proof  of  it  with- 
out any  means  of  substantiating  it.  The  only  question  as  U> 
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1803.         the  gamishee  is,  Whether  he  had  the  property  of  the  defefcd- 
ants  below  in  his  hands  at  the   time  of  pleading  to  the  at- 

A.N1EL    tachment?     The  case    of  llatton\.  heiiion^cr  (a]   does  not 
against  .,  .  °  . 

HUGHES       aPPv5  *or  *nere  the  question  only   turned  upon  a  variance 

between  the  plea  and  the  custom  set  forth.  The  cases  of 
Paramour  v.  Pain  (/;),  and  Coke  v.  Brahiforth  (c),  where 
the  debt  of  the  plaintiff  below  was  holden  to  be  traversa- 
ble,  where  the  money  of  the  defendants  was  attached  by 
the  plaintiffs  below  in  their  own  hands.  In  the  case  indeed 
of  Palmer  v.  Hook  (//),  it  may  be  collected  that  the  plaintiff 
belowr  and  the  garnishee  were  different  persons  ;  but  that 
case  stands  alone,  and  is  contrary  to  reason  and  justice. 
Here  the  now  plaintiffs  might  have  disputed  the  debt  with  the 
f  377  1  Pontiff  below  by  appearing  and' putting  in  bail  long  after 
they  had  notice  of  the  proceedings,  as  appears  by  the  letter 
of  the  19th  of  September.  But  so  long  as  the  judgment 
below  remains  unreversed  by  error  it  must  be  a  protection 
for  the  defendant,  who  has  been  compelled  to  pay  the  money 
once  by  If  Li'al  process  which  he  could  not  resist. 

l>arn/,  in  reply,  said  that  the  analogy  to  the  plea  of  plene 
administravit  did  not  hold  in  respect  of  proceedings  in  the 
mayor's  court;  because  there  (he  plaintiff  suing  an  adminis- 
trator was  not  only  entitled  to  assets  at  the  time  of  the  ac- 
tion commenced,  but  f/tiando  mfidcnnt  which  was  an  anoma- 
lous case.  That  no  custom  could  localize  that  which  was 
plainly  contrary  to  reason  and  justice,  as  is  admitted  in  22 
FA.  4.  C)7.  with  respect  to  the  customs  of  1  Condon,  though 
confirmed  by  parliament;  and  one  of  the  first  principles  of 
justice  is,  that  no  one  shall  be  condemned  without  notice 
and  having  an  opportunity  of  defending  himself.  And  re- 
strictions have  been  put  upon  the  generality  of  the  custom 
of  foreign  attachment  by  this  Court  in  Coppel  v.  Smith  (e), 
and  dranl  \.  H<iw<Uu(f,  there  cited  ;  where  it  was  holden 
that  money  directed  to  be  paid  by  the  Master's  allocatur, 
and  even  monev  awarded  under  a  rule  of  Court,  cannot  be 
attached,  it  being  in  contravention  of  judicial  orders  ;  though 
the  custom  has  been  generally  certified  to  be  that  all  debita 
in  present!  solvcnda  in  futuro  are  attachable. 

Cur.  adv.  vulf. 

,V)  1  ,SV /•//..  K.I.  (1)   Cro.Eliz.W*.  (c>)  76.830. 

(d)  1  Ld.  R'nj.lll.          (()  4  Term  Rep.  312. 

Lord 


IN  THE  FORTY-THIRD  YEAR  OF  GEORGE  III. 


377 


1803. 

M'DANIEL 

ayainst 

HUGHES. 

*  [  378  ] 


Lord  ELLEN  BOROUGH  C.  J.  now  delivered   the 
of  the  Court.     After  stating  the  case, 

*It  was  objected  on  the  part  of  the  plaintiffs,  that  the  de- 
fendant could  not  avail  himself  of  the  judgment  recovered 
againsthim  in  this  case  in  the  mayor's  court  as  garnishee ;  first, 
because  he,  the  garnishee,  had  not  received  and  did  not  owe 
to  the  defendants  below  (the  plaintiffs  in  this  suit)  at  the 
time  of  the  attachment  any  part  of  the  money  for  which  the 
attachment  was  levied  :  the  attachment  being  laid  on  the  7th 
of  January  1800,  and  the  money  being  by  the  case  stated  to 
have  been  received  at  a  time  subsequent,  viz.  between  the 
31st  of  January  and  the  1st  of  June  1800.  The  second  objec- 
tion was,  that  the  defendants  below,  (the  plaintiffs  here,)  had 
notdue  notice  of  the  proceedings  in  the  mayor's  court  against 
them.  Thirdly,  That  the  plaintiff  below  had  not  proved  his 
debt  against  the  defendants  belwv(vfho  are  the  plaintiffs  here). 

As  to  the  first,  it  cannot  be  necessary  to  prove  more  on 
the  plea  of  non  assumpsit  than  is  required  to  be  averred 
if  the  attachment  had  been  specially  pleaded  ;  in  which 
case  it  would  be  sufficient  according  to  the  certificate  of 
Starkeyihe  Recorder,  22  Ed.  4.  30.  b.  (also  in  Mr.  Serjt. 
Williams's  Note  on  Turbill's  case,  1  Sand.  67.  a.)  to  have 
averred  that  the  plaintiff  below  levied  his  plaint,  that  ni/iil 
was  returned  to  the  defendants  on  that  suit,  on  which  the 
plaintiff  surmised,  that  the  now  defendant,  the  garnishee 
below,  owed  the  plaintiff  below  a  sum  of  money,  and  prayed 
that  the  then  defendants  might  be  attached  by  it,  &c.,  with 
which  required  facts  and  circumstances  (and  they  are  the 
whole  of  the  matters  certified  by  Slarkeu  as  forming  the 

*/  «y 

ground  for  an  attachment  of  a  debt  in  the  hands  of  the  gar- 
nishee^ the  proceedings  in  the  mayor's  court,  together  with 
the  admitted  facts  of  this  case, entirely  coincide  and  agree.  So 
that  it  appears  that  the  proceedings  have  been  strictly  regular 
according  to  the  custom  :  and  it  can  be  only  on  the  grounds  of  [  379  J 
the  Court's  seeing  that  those  proceedings  are  void,  (and  these 
certainly  are  not  so  upon  the  face  of  them,)  that  the  judgment 
of  the  Court  below  fails  of  being  a  bar  to  an  action  for  th§ 
recovery  of  the  same  sum  in  another  court.  If  the  proceed- 
ings are  not  void,  the  jury  there  having  found  a  verdict,  con- 
trary to  fact,  as  stated  in  the  case,  in  finding  that  the  gar- 
jjishee  owed  the  money  at  the  time  of  the  attachment,  such 

U  3  statement 
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1803.        statement  cannot  thereby   deprive  the  garnishee  of  this  de- 
fence: for  if  it  could  do  so,  he  would   be  liable  to    pav  over 


•     ,,  ,  •   ,       c.       ,,      .     ,  •      .     - 

•    .       again  that  money,  which,  after  the  judgment  against  him  in 

HUGHES,  the  mayor's  court,he  could  have  had  no  means  of  retaining  in 
his  hands  :  which  would  be  a  degree  of  injustice  that  the  law 
of  the  land,  which  allows  of  such  a  custom,  will  not  suffer 
to  result  from  the  application  of  it.  The  case  cited  of  Smith 
v.  'Ridges,  Sir  Tlionia*  Jones,  165.  was  the  case  of  a  custom 
not  pursued  as  laid,  and  wholly  decided  on  that  ground,  and 
has  no  bearing  on  the  present  question.  And  so  was  the 
case  illation  v.  L-enwnger,  1  Stra.  641.  There  the  cus- 
tom had  been  laid  that  the  plaintiff'  should  swear  io  his 
debt,  and  the  garnishee  in  pleading  it  did  not  shew  any 
oath.  This  amounts  to  no  more  than  a  failure  in  proving 
the  custom  as  laid,  which  is  fatal  upon  the  principle  laid 
down  in  Morris  v.  Dtidlam,  2  If.  Blue.  362.,  but  it  does 
not  prove  that  such  was  the  custom,  or  that  independently 
of  the  allegation  the  law  required  any  such  proof.  Para- 
mour v.  Pain,  Cro.  E/iz.  598.  was  the  case  of  an  attach- 
ment by  the  defendant  above  of  the  plaintiff's  debt  in  his  own 
hands:  and  therefore  as  between  such  parties  the  debt, 
which  W7as  also  expressly  alleged  to  be  due,  might  be  well 
traversable.  The  case  of  Coke  v.  Brain  forth,  Cro.  E/iz.  830. 
]  was  where  the  defendant  pleaded  that  the  plaintiff'  was  in- 
debted to  him,  and  concessit  solvere,  and  pleaded  a  foreign  at- 
tachment in  London,  which  seems  to  have  been  like  the  for- 
mer, an  attachment  by  the  defendant  for  his  own  debt  in  his 
own  hands;  but  whether  it  were  so  or  not,  the  existence  of 
the  debt  was  substantially  alleged  in  his  plea,  and  there- 
fore at  any  rate  on  the  ground  of  such  allegation  the  debt 
was  traversable.  As  to  the  case  in  Lord  Raymond,  727.  be- 
fore Lord  H')ll  at  nisi  prius.  there  must  have  been  some  mis- 
take in  that  report;  for  it  would  defeat  the  whole  effect  of  the 
custom  of  foreign  attachment  if  the  garnishee  should,  with- 
out means  of  proving  it,  be  obliged  to  prove  the  debt  of  the 
plaintiff  below  in  his  own  defence  here,  such  plaintiff'  not  hav- 
ing been  before  by  the  terms  of  the  plea  required  to  do  so  in  the 
court  below.  If  it  were  ever  necessary,  however,  it  could  not  be 
so  in  the  present  case,  where  the  defendants  below  had  notice 
to  defend,  and  negl<  rled  the  defence,  or  rather  neglected  the 
bailing  of  the  debt  in  the  action  below.  It  will  be  recollected 

that 
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that  the  frame  of  the  record  in  the  court  below  and  the  fact 
found  by  the  verdict  make  it  in  this  case  wholly  unneces- 
sary to  decide  whether  the  custom  of  foreign  attachment  ex- 
tends to  debts  as  between  the  garnishee  and  the  defendant 
below  (not  being  of  the  particular  description  of  debita  in 
prsesenti  solvenda  in  future)  which  have  not  become  actu- 
ally due  at  the  time  of  the  attachment  laid.  Our  decision, 
therefore,  leaves  that  question  (supposing  the  fact  had  so 
appeared  upon  the  face  of  the  record  below)  wholly  un- 
touched, 

Judgment  for  the  Defendant. 


1803. 


M'DANIEL 
against 
HUGHES 


[  381  ] 

BOHTLINGK  and  Others  against  INGLIS  and  Others,   Friday, 
Assignees  of  CRANE,  a  Bankrupt.  Fcl}-  lltn- 

JL  HIS  was  an  action  of  trover  to  recover  the  value  of  100  A  trader  in 

casks  of  tallow,  which  was  tried  before  Le  Blanc  J.  at  the  England 

Sittings  after  last  Hi  Ian/  term  at  Guildhall,  when  a  verdict  c".arters 

was  found  for  the  plaintiffs  for  £'2200.,  subject  to  the  opinion  tam  concu_ 

of  the  Court  on  a  case  reserved  ;  the  short  statement  of  which  tions  for  a 

is  as  follows:  On  the  13th  of  September  1798  a  merchant  in  voyage  to 

JP 

London  of  the  name  of  Crawe  entered  into  the  following  con-      ussiat&,na. 

r\         •     T-  i  7    r         i  •     TIT-/*-          to  bring 

tract  in  writing  with  Captain  It&nerwood  ot  the  ship  \\  illiam  :   o-ood3  home 

"  Memorandum  for  charter,  London,  Sept.  13th,  1708.  It  from  his  cor- 
"  is  this  day  mutually  agreed"  between  the  parties,  "  that  respondent 

"  the  ship  shall  proceed  to   St.  Pctersburgh,  and   there  load   tliere^ho 

,.  r  „  ,,  accordingly 

rrom  the  motors  ot  Lranc  a   complete  cargo    ot  stowage   shHs  tng 

"  goods,"  &c.    "  and  therewith  proceed  to  London   and  de-   goods  on 
"  liver  the  same, on  being  paid  freight  'JO.s.  per  ton  for  tallow   a°count.  and 

.1  "1          £ 

"  (and  so  on  in  certain  proportions  for  other  goods);  one  j\     1fei.ls!co 

"  half  of  the  freight  to  be  paid  on  unloading  and  right  de-  er  an(} 

"  livery  of  the  cargo,  and  the  remainder  in  three  months  fol-  sends  him 

"  lowing.   Twenty-five  running  days  are  to  be  allowed  Crane  tne  invoices 

"  (if  the  ship  is  not  sooner  dispatched)  for  loading  the  ship   f",   bulif.  ?f 

lading  of  the 

cargo:  held 

that  the  delivery  of  the  goods  on  board  such  chartered  ship  does  not  preclude  the 
right  of  the  consignor  to  stop  the  goods  while  in  transitn  on  board  the  same  to 
the  vendee  in  case  of  his  insolvency  in  the  moan  time  before  actual  delivery,  any 
more  than  if  they  had  been  delivered  on  board  a  general  ship  for  the  same  pur- 
pose. And  a  demand  of  the  goods  having  been  made  by  the  a<rent  of  the  con- 
signor upon  the  captain  before  they  were  unloaded;  after  which  he  delivered 
them  to  the  assignees  of  the  vendee,  held  that,  the  consignor  might  maintain  tro- 
ver against  the  assignees, 

U  4  "  at 
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"  at  St.  Petersburg/I,  and  25  running  days  for  delivering  at 
"  London,  and  10  days  on  demurrage  over  and  above  the 
"  said  laying  days  at  .£5.  per  day.  Penalty  fur  non-per- 
"  formance  Jt'lOOO.  The  captain  to  sign  bills  of  lading  for 
"  the  cargo,  &c.  and  to  address  Messrs.  Kohtlingka.nd  Co., 
"  .SV.  Pclersburgh"  On  the  15th  of  September  1798  the  ship 
sailed  from  London,  and  afterwards  arrived  at  her  place  of 
destination. 

Then  followed  in  the  case  a  long  detail  of  the  correspond- 
ence between  the  plaintiffs  and  Crane,  which,  having  been 
before  stated  in  the  report  of  the  case  of  Ing/is  and  Other* 
Assignees  of  Crane  v.  Usherwood  (a\  it  is  unnecessary  here  to 
repeat.  It  will  be  sufficient  to  add  to  the  general  statement 
there  given  what  relates  more  particularly  to  the  tallow  in 
question.  By  letter  dated  Sf.  Petersbnrgh,  the  1 6th  of  Octo- 
ber 1798,  the  plaintiffs  wrote  to  Crane  the  bankrupt,,  acknow- 
ledging the  receipt  of  his  letter  of  the  15th  of  September  by 
the  ship  William,  Captain  Usherivood,  who  was  just  arrived  ; 
and  adding,  "  we  have  been  fortunate  enough  to  purchase 
"  100  casks  of  the  best  soap  tallow,  consisting  of  two  par- 
"  eels  at  64  rubles.  But  Messrs.  C.  and  Co.  inform  us  very 
"  positively  thatthey  \\  ill  in  no  wise  be  able  to  execute  your 
"  order  for  100  casks  ;  for  they  will  only  buy  Siberia  tallow, 
"  which  according  to  the  most  recent  advices  will  not  arrive 
"  till  towards  the  end  of  this  month.  Those  gentlemen  have 
"  therefore,  in  order  not  to  expose  Captain  Ushencood  to  a 
"  possibility  of  passing  the  winter  here,  decided  not  to  give 
"  him  any  tallow :  which  renders  it  necessary  to  have  recourse 
"  to  complete  the  ship  with  deals.  "NV  e  have  already  agreed 
"  upon  that  matter  with  Captain  Ushcncood  upon  the  same 
"  terms  as  those  made  with  Captain  J{cc(K"  On  the  18th  of 
October  22  icasks  of  the  tallow  in  question  were  shipped  on 
board  the  William,  and  the  remaining  78  casks  on  the  next 
day  :  ,of  which  the  plaintiffs  informed  Crane  by  a  letter  dated 
the  ]9th  :  containing  further,  "\Vhen  Captain  Lshericuod  ar- 
"  n\  es  in  London  you  will  have  the  goodness  to  arrange  niat- 
'  tt  rs  with  him  in  the  same  manner  as  we:  have  done  with 
"  Ciiptam  licet!,  calculating  how  much  tallow  he  could  have 
"  lomlcd  in  Ijfii  of  tlie  (itals.  A\  e  have  shipped  for  the 
"  account  of  Messrs.  Schneider  and  Co.  per  the  above 

(a)  Ante,  \  vol.  5l~). 
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"  mentioned  ship  William,  six  casks  of  fur,  and  request  you 
"  to  settle  the  freight  with  those  friends."     The  two  in- 

O 

voices  of  the  tallow  shipped,  50  casks  each,  were  thus  in- 
ti  tied : 

"  St.  Peterslurgh,  19th  Oct.  1798. 

"  Invoice  of  50  casks  of  tallow  for  soap,  first  quality, 
"  bought  for  ready  money,  and  put  on  board  a  lighter  under 
"  the  mark  and  number  &$  per  margin,  for  the  ship  the  Wil- 
"  Ham,  Captain  It.  Usherwood,  for  London,  for  account  and 
"  risk  of  Mr.  C.  T.  Crane  in  l^ondon." 

In  each  of  the  invoices  the  plaintiffs  charged  1  per  cent, 
for  brokerage,  extra  charges,  and  2  per  cent,  commission ; 
and  at  the  foot  of  each  are  the  following  \\  ords  :  "  We  debit 

O 

"  your  account  current  for  the  amount."  The  bill  of  lading 
for  the  tallow  is  dated  the  22d  of  October,  and  directs  the 
tallow  to  be  delivered  "to  Mr.  C.  T.  Crane,  or  to  his  assigns, 
"  he  or  they  paying  freight  J  or  the  same  as  per  charier-party." 
On  the  26th  of  October  the  plaintiffs  wrote  to  Crane  a  letter, 
in  which  they  say,  "  The  present  serves  to  hand  you  inclosed 
"  bill  of  lading  for  100  casks  of  tallow  per  the  William, 
"  Captain  Usherwood;  the  other  bills  of  lading  will  follow  in 
"  our  next."  After  sending  off  to  Crane  one  part  of  the  bill 
of  lading  for  the  tallow,  the  plaintiffs  having  received  infor- 
mation of  his  insolvency,  they  sent  another  part  of  the  bill 
of  lading  to  John  Schneider  their  agent  or  correspondent  in 
London,  which  was  received  by  him,  and  who  made  insur- 
ance on  the  tallow  for  the  plaintiffs  on  the  22d,  23d,  and 
27th  of  November  1798,  and  which  tallow  Crane  had  previ- 
ously ordered  to  be  insured:  but  on  his  failure,  and  previous 
to  such  insurance  being  effected,  the  broker  declined  to 

O 

execute  the  order  for  the  insurance.  And  on  the  30th  of 
October  the  plaintiffs  wrote  to  Crane  under  cover  to  Schneider 
the  letter  which  is  set  forth  at  large  in  the  first  report  of  the 
case  (a);  stating  in  substance  their  former  doubts  of  his 
solidity  and  dissatisfaction  with  his  correspondence  :  their 
surprize  at  his  order  fort  he  goods  by  the  William, Captain  Us- 
herwood, of  which,  out  of  regard  to  his  interest,  they  should 
have  preferred  the  non-execution,  and  sacrificed  their  com- 
mission if  the  engagement  made  by  him  with  the  captain 
had  not  compelled  them  to  give  him  his  loading.  That  they, 

(a)  Ante,  1vol.  517,518. 
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the  plaintiffs,  had  remitted  him  (Crane)  by  the  last  post  the 
bill  of  lading  for  the  100  casks  of  tallow,  but  having  since 
received  alarming  intelligence  of  his    situation,   they    re- 
quested him  to  furnish  Schneider  with  sufficient  securky  for 
the  amount  of  the  goods  by  the  William:  on  which  condition 
only  they  authorised    Schneider  to  deliver  him  (Crane)  the 
bills  of  lading  of  the  hemp,  iron,  and  deals  they  were  going 
to  send.     And  then  they  add,  "  In  the  contrary  case  you  will 
"  have  the  goodness  to  deliver  him  (Schneider)  \\ithout  delay 
"  the  bill  of  lading  indorsed  for  the  ]QO  casks  oftalloir,  of 
"  which  he  holds  the  duplicate.     Afterwards  Mr.  Schneider  will 
"-  make  use  of  those  documents  to  receive  the  car^oin  ques- 
"  iiQ\\, and  effect  the  sale  thereof  for  i/otir  account,  employing  the 
"  proceeds  thereof  in  acquitting  the  bills  of  about  36,000  rs. 
"  which  we  shall  draw  on  you   in  a  month,"  5cc.     Several 
other  letters  to  the  same  effect  were  sent  from  the  plaintiffs 
to  Crane,  which  are  also  stated  in  the  former  report.     In  one 
of  these  dated  2d  November, ihey  soy,   "  We  send  this  day  to 
"  Mr.  Schneider  the  bills  of  lading  for  the  iron,  hemp,  and 
"  deals,  per  the    William  Captain    Vsherwood ;    if  you  will 
"  then  fulfil  the  condition  we  made  to  you, to  give  Mi-.Sc/uiei- 
"  der  the  needful  security,  he    will   deliver  to  you  all  the 
"  bills  of  lading ;  if  not,  he  ui/t  receive  from  i/ou  the  bill  of  lad- 
"  '"o  for  ^ic    10^    casks  of  tallow,  and  on  arrival  of  the  ship 
"  receive  her  cargo,    and    afterwards  procure  the  tale  thereof 
"  for  your  account."     The  tallow    in  question  was  on    the 
ship's  arrival  at   Jjondon,  viz.  on  the  Tilts  of  December  1798, 
demanded  of   the   captain  of  the  William  on  behalf  of  the 
plaintiffs,   and  before  it  wan  taken  possession  of  In/  the  defend- 
ants, and  was  regularly  demanded  of  the    defendants,  and  a 
tender  of  freight,  expences,   and    charges   made  on    behalf 
of  the  plaintiff's  before  this  action  was  commenced;  but  the 
defendants    did    not    deliver  the  tallow    to    the    plaintiffs. 
Crane  committed  an  act    of  bankruptcy    in  England  before 
the  tallow  in  question  was  delivered  on  board  the   H  illiani 
in  Russia,  but  not  before  the  purchase  of  it,  on  his  account, 
viz.  on  the  10th  of  October  1798,  and  a  commission  of  bank- 
rupt afterwards  issued   against   him,   upon   which    he   was 
declared  a  bankrupt,  and  the  defendants  were   chosen  his 
assignees.     On  the  4th  of  January  1799  Captain  Usherwood 
delivered  the  tallow   in  question   to  the  defendants   (under 
the  bill  of  lading  thereof  bent   by    the   plaintiffs  to  Crane 

and 
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and  which  was  received  by  the  defendants)  upon  being  in- 
demnified  by  the  defendants. 

Bv  one  of  the  mercantile  navigation  laws  of  Russia.,  pub- 

J  °  l 

lished  the  25th  of  June  1801  ,  (a.  138.)  "  It  is  ordered,  that  if, 
"  in  case  of  unpaid  debts  or  bankruptcies,  any  body  has 
"  reason  to  suspect  that  the  debtor  or  bankrupt  has  any 
"  thoughts  of  making;  the  creditor  lose,  and  therefore  loaded 

O  O 

"  on  board  of  ship  or  vessel  goods  or  cargo,  in  such  a  case 
"  the  creditor  is  to  give  notice  in  town  to  the  head  judge  of 
"  the  court,  in  districts  to  the  chief,  that  the  ship  or  vessel, 
"  or  goods,  or  the  whole  cargo  should  be  retained  time 
"  enough,  until  the  full  payment  is  made  to  whom  due." 

The  judges  of  the  custom-house  court  of  St.  Petersburgh 
have  given  the  following  opinion  on  the  above-mentioned 
law;  which  was  read  at  the  trial,  subject  to  the  opinion  of 
this  Court  as  to  its  admissibility.  "By  his  Imperial  Ma- 
jesty's ukaas  and  resolution  of  the  custom-house  court  of 
"  St.  Petersburgh,  this  attestation  is  given  to  the  St.  Peters- 
"  burgh  merchants  of  the  first  class,  Bohtlingjc  and  Co.,  up- 
"  on  their  request;  that  concerning  a  suit  at  law  having  in 
"  London,  with  the  London  merchant  T.  Crane,  they  wanted 
"  an  attestation  of  the  138th  Sn  in  the  mercantile  naviga- 
"  tion  laws,  and  that  this  law  is  generally  received  and  acted 
"  upon  ;  wherefore  they  demanded  a  testimony  of  this  tenor. 
"  That  the  seller  or  shipper  of  merchandize,  if  he  have 
"  reason  to  suspect  the  circumstances  of  the  purchaser  or 
"  consignee,  and  being  not  yet  paid  for  this  merchandize, 
"  has  a  right,  by  virtue  of  the  said  law,  to  reclaim  and  take 
"  back  this  merchandize  out  of  the  ship  in  ichich  it  may 
"  be  loaded,  although  the  bills  of  lading  were  already  trans- 
"  mitted,  and  without  regarding  that  the  ship  has  been  chartered 
"  abroad  or  here,  or  out  of  the  house,  warehouse,  or  any  ot-her 
"  place  belonging  to  the  purchaser  ;  and  that  tJte  merchan- 
"  dize  must  be  given  back  to  the  seller  or  shipper,  and  is  not 
"  brought  in  concurs.  And  whereas  it  is  ordered  in  the 

o 

"  above-mentioned  mercantile  navigation  laws,  published  the 
"  25th  of  June  1781,  in  the  138th  S.,  If  in  case  of  unpaid 
"  debts  or  bankruptcies  any  body  has  reason  to  suspect  that 
"  the  debtor  or  bankrupt  has  any  thoughts  of  making  the  crc- 
"  ditor  lose,  and  therefore  loadethon  board  of  ship  or  vessel, 
"  goods  or  cargo  ;  in  such  a  case  the  creditor  is  to  give  notice 
"  in  town  to  the  head  judge  of  the  court,  in  districts  to  the 

"  chief, 
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"  chief,  that  the  ship  or  vessel,  or  goods,  or  the  whole  car«j:o, 
"  should  be  retained  time  enough  until  the  full  payment  is 
"  made  to  whom  due.  In  consequence  whereof,  and  by  vir- 
"  tue  of  this  law,  if  the  seller  or  shipper,  in  case  of  bank- 
"  ruptcies,  can  identify  that  this  merchandise  belonging  to 
"  him  is  here  in  ship,  warehouse,  or  wherever  they  may  be, 
"  in  such  a  case  the  goods  must  be  given  back  to  the  seller 
"  or  shipper,  being  his  property,  and  cannot  be  brought  in 
"  concurs.  In  consideration  u hereof  this  attestation  is 
"  given  to  them  Do/it  ling?:  and  Co.  Underwritten,  by  the 
"  presiding  judges,  and  sealed  by  the  seal  of  the  .SV.  Pt'lws- 
"  burgh  custom-house  court,  the  'J5th  September  1800.'' 
(Signed  by  three  judges.) 

The  questions  for  the  opinion  of  the  Court,  were,  1st,  Whe- 
ther the  opinion  of  the  judges  of  the  custom-house  court 
above  stated  were  admissible  evidence  >  1C  not,  il  is  to  be 
struck  out  of  the  case.  2dly,  Whether  the  plaintiffs 'were 
entitled  to  recover?  If  the  Court  should  be  of  opinion  that 
they  were,  the  verdict  for  the  plaintiffs  was  to  stand,  and  to 
be  entered  up  for  such  damages  us  the  defendant  Mr.  In:r/is 
and  Mr.  Schneider  shall  agree  upon.  If  the  Court  should  be 
of  opinion  that  the  plaintiffs  wc-re  not  entitled  to  recover  in 
this  action,  then  a  nonsuit  to  be  entered. 

This  case  was  argued  in  the  last  term  by 

Marryatfor  the  plaintiffs,  who  compared  it  to  the  ease  of 
Inglis  v.  C'rsAenrooJ  (a),  which  arose  out  of  the  same  transaction. 
Upon  the  first  question  reserved  he  contended  very  shortly, 
that  the  certificate  of  the  opinion  of  the  judges  of  the  cus- 
]  torn-house  was  admissible  in  evidence,  not  simply  as  a  re- 
port of  the  opinion  of  the  Court,  but  as  an  adjudication  of 
the  law  certified  under  the  seal  of  the  court,  and  therefore 
entitled  to  the  same  credit  as  the  exemplification  of  a  fo- 
reign judgment.  Secondly,  Upon  the  general  question  of 
the  right  of  stopping  in  transitu,  he  contended,  that  upon  a 
review  of  all  the  cases  such  a  right  existed  by  our  law  in  the 
consignor  or  vendor  even  after  a  delivery  of  the  goods  on 
board  a  ship  chartered  by  the  vendee:  and  that  that  vide 
wars  not  broken  in  upon  by  the  ease;  of  l-'oir/rr  and  another, 
assignees  of  llitnfcr  and  Co.  r.  /)/'  'l'n<_\  ^<n  I  and  Co.  (//),  cited 
in  the  last-mentioned  c.n.se,  which  was  very  distinguishable 


(n)  Ante,  1  vol.  010. 


(I)  Ante,  I  vol.. 3-22. 
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from  the  present.  There  the  ship  had  been  chartered  by 
the  bankrupts  for  three  years.  They  had  as  absolute  a 
control  over  her  at  the  time  as  if  she  had  been  their  entire 
property ,independant  of  the  master  or  owners, and  the  freight 
also  had  been  paid  in  the  stipulated  manner  ;  and  the  goods 
in  question  were  put  on  board  by  the  vendors  under  the  ex- 
press orders  of  the  bankrupts,  to  whom  they  were  delivered 
for  the  purpose  of  being  Ity  them  consigned  to  their  corres- 
pondents abroad.  Whereas  here,  and  in  the  case  of  char- 
tered ships  in  general,  the  ship  is  under  the  control  of  the 
captain  appointed  by  the  owner,  and  the  captain  acts  as  a 
middle  man  between  his  owner  and  the  freighter;  having  a 
lien  upon  the  goods  for  his  freight,  and  answerable  to  the 
owner  for  his  conduct,  and  for  the  most  part  engaged  only 
to  perform  a  stipulated  service,  and  not  bound  to  obey  the 
commands  of  the  charterer  generally.  And  further,  the  goods 
were  in  this  case  stopped  in  their  transit  to  the  vendees. 
The  case  of  Fowler  v.  M'Taggart  can  only  be  supported  up- 
on this  distinction  being  otherwise  contrary  to  the  general 
class  of  cases  upon  this  head,  and  particularly  to  the  subse- 
quent one  of  ffolls  v.  PoicnaU,  (a),  before  Lord  Kenyan, 
where,  after  a  delivery  of  goods  by  the  vendor  on  board  a 
chartered  ship,  it  was  ruled  that  he  might  reclaim  them  up- 
on the  insolvency  of  the  vendee ;  and  the  Court  afterwards 
rejected  a  motion  for  a  new  trial.  [It  was  observed  by 
Lawrence  J.  that  no  question  was  made^  there  upon  the  dis- 
tinction of  its  being  a  chartered  ship.]  In  truth  a  delivery  on 
board  a  chartered  ship  i-=  no  more  than  a  delivery  to  a  parti- 
cular carrier,  wharfinger,  or  packer,  named  by  the  vendee, 
which,  though  sufficient  to  make  the  latter  responsible  in 
case  of  a  loss,  has  never  been  deemed  sufficient  to  devest 
the  vendor's  right  to  stop  in  transitu.  All  the  cases  are 
collected  in  that  of  EHh.  v.  Jin/if  (l>),  ( parti cul •  irly  Stokes  v. 
IM  Riviere,  where  the  delivery  was  to  the  particular  agent 
of  the  consignee,  and  llnnler  \ .  Bcai ,)  and  also  in  Hodgson 
v.  hoy  (f),  and  Mills  v.  Hall  (</),  in  \\hich  latter  the  vendor 
stopped  the  goods  even  after  a  delivery  to  a  wharfinger, 
who  received  them  and  paid  the  freight  and  charges  on 
account  of  the  vendee.  In  all  these  cases  the  delivery  was 
to  the  avowed  a«:ent  of  the  vendee,  yet  being  for  the  pur- 


1803. 

BOHT- 
LINGK 

ayainst 
INGLIS. 


[  £89 


(a)  1  Esp.  Cas.  at  Ni.  Pn.  24'2. 
(c)  7  Term  Rep.  440. 


(4)  3  Term  Rep.  464 . 
(d)  '2  Bos.  A  Pull.  4,37. 
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1803.  pose   of  carriage  to  the  vendee,  the   right   of  stopping  in 

~  transitu,  still  continued  till  the    goods  came  to  his   actual 

LINGK  possession.     To    say   otherwise   in   this  case  would  be  to 

against  contend  that  the  transit  was  at  an  end  before  it  even  com- 

INGLIS.  menced.     There  is  also  a  great  difference  in  reason  between 

~ 

a  constructive  and  an  actual  delivery  to  the  vendee  :  for  in 
the  latter  case  the  trader  has  the  ostensible  ownership,  and 
thereby  gains  a  general  credit;  it  is  therefore  just  that  the 
general  creditors  should  have  the  benefit  of  it.  But  it  is 

[  390  ]  otherwise  in  the  instance  of  a  delivery  on  board  a  ship, 
whether  chartered  or  not :  there  the  goods  are  still  unmixed 
with  the  mass  of  the  trader's  property,  and  distinguishable 
from  it ;  though  if  he  gain  a  particular  credit  by  means  of 
the  bill  of  lading,  the  goods  shall  be  pledged  to  the  par- 
ticular creditor  ;  as  in  Lickborrowv.  Mason  (a),  unless  where 
the  holder  has  notice  of  the  defective  title  (b).  Besides, 
half  the  freight  was,  by  the  terms  of  the  charter-party,  to 
be  paid  by  Crane  before  he  was  entitled  to  receive  posses- 
sion of  the  goods,  which  was  not  done  :  and  on  that  account 
also  he  was  not  entitled  to  them ;  as  in  Northey  \.  Field  (r), 
At  any  rate,  however,  the  law  of  Russia  is  decisive  in 
favour  of  the  consignors  in  this  case,  the  right  of  reclaim- 
ing the  goodsby  the  vendors  being  given  by  that  law  in  case 
of  the  insolvency  of  the  vendee,  without  regard  to  the  deli- 
very having  been  made  on  board  a  chartered  ship  or  other- 
wise. Besides  which,  the  delivery  to  Crane  was  only  to  be 
made  conditionally,  namely,  on  giving  security,  as  appears 
by  the  lettter  of  the  2d  of  November,  and  ulso  on  payment 
of  half  the  freight  as  required  by  the  charter-party;  and 
such  conditions  not  having  been  complied  with,  no  property 
attached  in  the  bankrupt. 

Ctaselec,  contra,  after  observing  that  in  the  former  case  of 
Inglis  v.  Laln'.rwood  (d}  it  was  conceded  that  the  question  de- 
pended altogether  upon  the  Russian  law;  and  that  if  the 
case  were  not  controlled  by  that  law,  the  delivery  being  on 
board  a  chartered  ship,  the  right  of  stopping  in  transitu 
would  no  longer  exist  ;  contended,  that  the  case  of  Fowler 
v.  M'Taggart,  there  cited,  was  directly  in  point  upon  the 

F  '1Q1  1  sufyject;  <tud  repeated  the  s;ime  arguments  which  he  had 
urii'ed  in  the  former  case.  And,  in  answer  to  the  arguments 
now  advanced,  observed  further,  that  the  length  of  time  for 

(a)  2  Term  Rep.  (S3.  (b)  Solomons  v.  Nisscn,  ib.6~4. 

(c)  '2  £sp.  Ni.  Pn.  (Jus.         (d)  Ante,  1  vol.  515. 

time 
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which  a  ship  is  chartered  cannot  vary  the  case,  nor  the  cir- 
cumstance of  the  freight  having  been  paid  to  the  owner, 
which  cannot  be  known  to  the  world  in  general.  The  ground 
of  distinction  between  a  delivery  on  board  a  chartered  and 
a  general  ship  is,  that  in  the  former  case  the  party  has  the 
exclusive  possession,  and  the  captain  is  his  sole  agent  pro 
tempore  ;  and  in  the  latter  the  possession  till  delivery  to  the 
vendee  is  in  the  carrier,  who  is  a  middle  man  ;  although  for 
some  purposes  a  delivery  even  to  a  general  carrier,  if  named 
by  the  vendee,  will  bind  the  latter  to  stand  to  any  loss  which 
may  happen  while  the  goods  are  in  transitu.  If  then  the 
delivery  were  complete  to  Crane  the  vendee,  no  question 
can  arise  upon  the  non-performance  of  any  condition; 
though  it  is  not  stated  in  the  case  that  half  the  freight  was 
not  paid  :  and  if  the  delivery  were  binding  according  to  the 
terms  of  the  charter-party,  no  subsequent  orders  of  the  con- 
signors imposing  any  new  conditions  could  avail  to  alter  the 
contract,  unless  they  can  establish  their  right  to  stop  in 
transitu.  The  case  of  Hoist  v.  Poiunall,  which  was  only 
at  nisi  prius,  was  decided  before  Foiuler  v.  M'Taggart 
was  first  brought  forward  to  the  general  notice  in  the 
argument  of  Hodgson  v.  Loy  (a),  and  before  the  distinc- 
tion as  to  chartered  ships  was  publicly  discussed.  And 
there  is  no  instance  in  the  books  of  the  right  to  stop  in 
transitu  being  sustained  after  a  complete  delivery  to  the  par- 
ticular agent  of  the  vendee.  In  Hunter  v.  Beale  (/;)  the  goods 
were  still  in  the  hands  of  the  inkeeper,  who  was  a  middle  r 
man,  when  they  were  sent  down  to  the  quay,  though  by  the  or- 
ders of  the  vendee.  In  Stokes  v.  La  Riviere  (c)  the  goods  were 
stopped  in  the  hands  of  a  general  carrier,  though  named  by  the 
consignee;  who  might  therefore  be  considered  as  the  agent  of 
both  parties  for  that  purpose.  And  the  case  of  the  packer 
stands  on  the  same  foot.  All  these  cases  were  fully  considered 
in  Ellis  v.  Hunt  (d},  where  it  was  settled  that  the  goods  hav- 
ing once  come  to  the  virtual  possession  of  the  vendee,  or  those 
who  stood  in  his  place,  as,  in  that  case,  by  putting  a  mark  on 
them,  though  they  still  remained  at  the  inn  where  they  were 

(a)  7  Term  Rep.  442. 

(h)  Sittings  after    Trinity  terra  1785,    at    Guildhall,  cor.  Lord 
Mansfield,  cited  in  3  Term  Rep.  466. 

(rN  3  Term  Rep.  466.  (d)  3  Term  Rep.  464. 
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lodged  by  the  carrier,  and  therefore  the  transitus  was  not 
ended  in  fact,  yet  the  vendor  could  not  reclaim  them.     Now 
here  the  only  transitus  was  from  the  warehouse  of  the  plain- 
tiffs on  board  the  chartered  ship,  where  they  were  delivered 
as  into  the  floating  warehouse  of  the  vendee;   since  which 
the  goods  have  always  remained  in  the  same  hands:   and  if 
the  captain  did  wrong  in  delivering  them  to  him  or  his  as- 
signees he  may  be  answerable  to  the  plaintiffs,  but  the  pro- 
perty of  the  assignees  in  the  goods  could  not  be  devested,  at 
least  without  an  actual  stopping  of  them  while  in  transitu. 
He  then  proceeded  to  comment  on  the  Russian  law,  and  ar- 
gued that  it  made  no  difference  in  this  case,  not  Iravinn-  been 
pursued  according  to  the  terms  of  it;    and  that  the  certifi- 
cate of  the  opinion  of  the  custom-house  judges  could  not  be 
received  in  evidence,  being  no  more  than  a  mere  report   of 
their  opinion,  and  a  parol  exposition  of  a  written  law,  and 
that  too  extra-judicial.     But  it  is  unnecessary  to  state  this 
part  of  the  argument  further,  as  the  Court  gave  no  opinion 
upon  it. 

Marnjat  in  reply  distinguished  this  from  the  case  of  Foic- 
kr  v.  M'Taggart,  where  the  party  was  in  the  exclusive  pos- 
session of  the  ship  and  without  control:  the  captain  and 
crew  were  appointed  by  and  responsible  to  him  alone. 
Whereas  here  Crane  had  only  a  qualified  ownership,  limited 
as  to  place,  time,  and  use  of  the  vessel.  Half  the  freight  was 
to  be  paid  for  before  delivery  of  the  goods,  and  bills  ut  tlm  :<••, 
months  given  for  the  other  half;  which  shews  that  the  cap- 
tain was  at  least  a  middle  man,  if  not  the  avowed  agent  of 
the  owner:  he  had  a  lien  for  the  price  of  the  carriage  like 
any  common  carrier.  Here  then  was  another  right  inter- 
vening between  the  consignor  und  consignee,  which  shews 
that  the  delivery  to  the  consignee  was  incomplete.  He  also 
answered  the  objections  urged  against  the  application  of 
the  Rusinin  law  to  the  tacts  of  the  case. 

Cur.  ad.  vult. 
LA  v>  i;  i-.  N  cj;  J.  now  delivered  the  judgment  of  the  Court. (V) 


(a)  'I'lii.-,  included  only  llie  opinion  of  Grose  and  Li.  Bbtnc  .Jus- 
tices, nnd  his  own  ;  Lord  Ellenborouyh  C.  J.  having  been  concerned 
as  counsel  in  t'.ie.  cause  when  at  the  bar.  Mr.  Justice  G/'ose  was 
prevented  by  indisposition  from  attending  in  Court  this  day ;  which 
occasioned  the  opinion  to  be  delivered  by  Mr.  Justice  Lawrence. 


This 
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This  is  an  action  of  trover,  brought  by  the  plaintiffs,  mer-        1803. 
chants  at  Petersburgh  in  Russia,  against  the  defendants,  who 
are  the  assignees  of  Crane  a  bankrupt,  to  recover  the  value  of 

T  T  N"  f  TC 

100  casks  of  tallow.  The  cause  was  tried  SitGui/dhalht  the  Sit-  aaainst 
tings  after  last  Hilary  term,  when  a  verdict  was  found  for  the  INGLIS. 
plaintiffs  for  £2200.  damages,  subject  to  the  opinion  of  the 
Court  upon  a  case,  which  it  will  not  be  necessary  to  read,  as  it 
does  not  differ  from  that  of  Inglis  v.  Usherwood,  1  East,  615., 
as  to  those  facts  on  which  we  have  formed  our  judgment:  it 
will  therefore  be  sufficient  in  the  course  of  what  I  shall  say  to 
state  generally  the  circumstances,  on  the  ground  of  which  our  [  394  ] 
opinion  is  founded.  Two  questions  have  been  made  for  the 
opinion  of  the  Court.  The  first  is,  Whether  the  opinion  of 
the  judges  of  the  custom-house  court  be  admissible  in  evi- 
dence? The  second  is,  Whether  the  plaintiffs  be  entitled  to 
recover?  In  the  view  we  have  of  the  subject,  it  is  not  neces- 
sary to  say  anything  on  the  first  question, as  to  the  admissibi- 
lity  of  the  evidence,  except  to  state  that  upon  that  question 
we  form  no  opinion.  The  last  question  will  turn  upon  this 
point,  Whether  the  goods,  which  are  the  subject  ot  this  ac- 
tion, were  stopped  (or,  what  is  tantamount  to  it,  demanded  by 
any  one  authorised  by  the  consigners  to  receive  them  from 
the  persons  in  whose  possession  they  were)  while  in  tran- 
situ  :  for  it  shall  never  be  permitted  to  a  carrier  by  not  de- 
livering the  goods  to  vary  the  property,  and  decide  to  whom 
they  shall  belong. 

The  circumstances  of  the  case  as  applicable  to  this  point 
are  shortly  these:  Crane  the  bankrupt,  a  merchant  in  Lon- 
don, entered  into  an  agreement  with  Usherwood,  the  mas- 
ter of  a  ship,  for  that  the  ship  going  to  Petersburgh,  and 
there  receiving  from  the  factors  of  the  bankrupt  a  quantity 
of  merchandise  of  various  descriptions,  and  proceeding 
from  thence  to  London,  in  consideration  of  certain  freight 
to  be  paid  per  ton,  half  on  the  unloading,  and  the  re- 
mainder in  three  months ;  for  which  goods  the  master 
was  to  sign  the  usual  bills  of  lading,  and  Crane  was  fully 
to  load  the  ship.  In  consequence  of  this  agreement  the 
ship  sailed  to  Petersburgh,  and  was  loaded  by  Bohtlingk 
and  Co.  on.  the  account  and  risk  of  Crane;  and  one  part  of 
the  bill  of  lading  directing  the  goods  to  be  delivered  to  Crane 
or  his  assigns  was  sent  to  him;  the  other  pint,  in  conse- 
VOL.  III.  X  quence 
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1803.         quence  of  the  plaintiff's  having  information  of  Crane's  insol- 
vency, was  afterwards  sent  to  Mr.  Schneider  their  agent,  with 
directions  not  to  *  deliver  that  part  to  Crane,  unless  he  gave 
against       sufficient  security  for  the  amount  of  the  goods.     And  the 
INGLIS.        plaintiffs  at  the  same  time  that  they  sent  this  part  of  the  bill 
*[  395  ]   of  lading  to  Schneider,  informed  Crane  of  their  having  so  done, 
and  required  him  in  case  he  did  not  give  the  security  to  deliver 
to   Schneider  the  bill  of  fading  that  had   been   sent  to  him, 
Crane.   In  fact  C/v/wehad  become  a  bankrupt  before  the  goods 
were  delivered  onboard  the  ship  in  'Russia,  but  after  their 
purchase ;  and   on  the  arrival  of  the    ship   in  the  Thames, 
Schneider  demanded  the   goods  of  the  master,  who  refused 
to  deliver  them  to  him,  and  delivered  them  to  the  defendants. 
For  the  benefit  of  trade   a  rule  has  been  introduced  into 
the  common  law,  enabling  the  consignor  in  case  of  the  in- 
solvency of  the   consignee  to    stop    the  goods   consigned 
before    they    come    into   the   possession  of  the  consignee; 
which  possession  Mr.  Justice  Butler,  in  Ellis  v.  Hunt,  says 
means  an  actual  possession.     That  the  possession  of  a  car- 
rier  is  not  such  a  possession  has   been   repeatedly  deter- 
mined ;   and  the  question  now  is,   Whether  the  possession 
of  the  master  be  any  thing  more  than  the  possession  of  a 
carrier,    and    not   the  actual    possession    of  the  bankrupt? 
And   to    this,  it   appears    that    Usherwood  the  master  con- 
tracted with  the  bankrupt  to   proceed  from  hence  to  Peters- 
Imrgh,  and  to  bring    in    his   ship    a  enrgo   of  goods,  which 
Craw,  engaged   should  amount  to  the   tonnage  of  the  ship  ; 
which  does  riot  differ  from  a  similar  contract  entered  into 
by  the  consignor  by    the  directions  of  the  consignee  at  the 
loading  port,  for  the  conveyance  of  the  goods  from  him  to  the 
vendee:   in  which  case  it  would  hardly  be  contended  that  a 
delivery  by  the  consignor  to  the  master  of  the  ship  for  the  pur- 
pose of  carriage  would  be  such  a  delivery  to  the  vendee  as  to 
prevent  the  right  of  stoppage  in  transitu.      In  each  case  the 
[  390  1   fright  would  be  to  be  paid  by  the    consignee:  in  each  case 
the  ship  would  be  hired  by  him  :  and  there  would  be  no  diffe- 
rence, except  that  in  this  case  the  ship  in  consequence  of  the 
agreement    <,roes    from    l']n<jrlantl   to    fetch  the   cargo;  in  the 
other  case  the  vessel   would  bring   it  immediately  from  the 
loading  priil. :  both  in  the.  one  case  and  in  the  other  (he  con- 
tract is  with  the  master  for  the  carriage  of  goods  from  OIK; 

place 
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place  to  another;  and  until  the  arrival  of  the  goods  at  their         1803. 
port  of  destination  and  delivery  to  the  consignee,  they  are  in 
their  passage  or  transit  from  the  consignor  to  the  consignee.     If 

•L  o  •/  o  e> 

a  man  contract  with  the  owner  of  a  general  ship  to  take 
goods,  which  are  equal  to  half  the  tonnage  of  the  ship,  and 
the  master  complete  the  loading  of  his  ship  with  the  goods 
of  others,  there  would  be  no  question  but  that  tkere  might  be 
such  stoppage  :  and  surely  it  will  riot  be  said  that  the  riszht  of 
stoppage  depends  on  the  quantity  of  the  goods  consigned. 
In  support  of  the  defendant's  claim  the  case  of  Fowler  v. 
Jbl'Taggari  has  been  relied  on.  The  more  proper  name  of 
that  case  is  Fowler  v.  Kt/tner  &  al.,  which  was  tried  before 
Mr.  Justice  Grose  at  'Bristol:  but  that  case  is  very  distin- 
guishable from  this.  There  the  bankrupts  Hunter  and  Co. 
were  in  possession  of  a  ship  let  to  them  for  a  term  of  three 
years,  at  £<52.  10s.  per  month,  they  rinding  stock  and  provi- 
sions for  the  ship,  and  paying  the  master ;  during  which  time 
they  were  to  have  the  entire  disposition  of  the  ship  and  the 
complete  control  over  her.  The  ship  had  been  one  voyage  to 
Alexandria,  and  had  the  goods  put  on  board  of  her,  to  carry 
them  on  another  voyage  to  the  place  :  not  for  the  purpose  of 
conveying  them  from  the  plaintiffs  to  the  bankrupts  ,  but 
that  they  might  be  sent  by  the  bankrupts  upon  a  mercantile 
adventure,  for  which  they  had  bought  them.  There  the  deli- 
very was  complete  ;  and  the  facts  of  that  case  differ  widely  [  397  ] 
from  this,  where  Crane  had  no  control  over  the  ship,  and  had 
merely  contracted  with  the  master  to  employ  his  ship  in 
fetching  goods  for  him. 

The  case  of  Stokes  v.  La  Reviere  and  Lawlcy  is  much 
stronger  than  this.  The  plaintiff  being  a  ribbon  weaver, 
Messrs.  Duhem  of  Lisle  who  had  just  arrived  in  London 
applied  to  him  for  a  quantity  of  ribbons,  who  on  a  favour- 
able account  by  the  defendants  of  their  circumstances 
packed  up  goods  to  the  amount  of  £186.  8s.  9d.,  and  deli- 
vered them  to  the  defendants  to  be  forwarded  to  Lisle. 
These  goods,  with  others  purchased  in  like  manner  of 
Twigge,  J'j/lis,  and  Edivards,  gauze  weavers,  to  the  amount  of 
£650.,  were  forwarded  on  or  about  the  12th  Mai/  to  Messrs. 
Hine  and  Overman,  the  defendants' cortespondents  at  Ostend, 
with  directions  to  send  them  to  the  order  of  Messrs.  Duhem. 
On  the  receipt  of  which  goods,  viz.  on  the  '29th  of  May, 
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1803.  Bine,  and  Overman  \vrote  to  Duhems  an  acknowledgment, 
and  that  they  waited  their  directions.  On  the  12th  of  June. 
the  Duhems  stopped  payment;  and  by  an  instrument  signed 
the  13th  of  August  consented  to  Twigge's  taking  back  his 
gauzes,  amounting  to  £419.  18*.  2kd.  But  not  having  fulfilled 
some  engagements  with  the  defendants,  and  being  considera- 
bly indebted  to  them,  the  defendants  countermanded  the  or- 
ders they  had  given  to  Bine.  Over  man, -A\\(\  Co.,  as  to  the  de- 
livery of  the  goods,  by  letter  of  the  31st  of  Mm/,  and  di- 
rected them  to  alter  the  marks,  and  deliver  them  to  their 
order  ;  which  was  accordingly  done,  and  they  were  after- 
wards disposed  of  in  satisfaction  of  the  defendants'  demand. 
They  contending,  that  immediately  upon  the  delivery  of 
the  goods  by  the  plaintiff'  to  them,  the  property  vested  in 
Messrs.  Duhcni,  and  that  they  the  defendants  had  a  right  to 

[  398  ]  retain  them.  This  cause  was  tried  &t  Guildhall  on  Saturday 
the  18th  of  December  1784,  when  Lord  Alaiiv/iehl  said; 
"  the  fact  1  take  to  be  this;  The  Duhems  bought  «'oods  of 

c?  O 

tho  plaintiff,  which  were  ordered  to  be  delivered  to  the  de- 
fendants to  be  shipped  to  Duhems,  who  are  since  become 
insolvent,  after  the  goods  were  sent  to  a  factor  at  Ostend. 
The  defendants  who  have  got  them  back  again  stand  as 
they  originally  did.  No  point  is  more  clear  than  that  if 
goods  are  sold,  and  the  price  not  paid,  the  seller  may 
stop  them  in  transitu,  I  mean  in  every  sort  of  passage  to  the 
hands  of  the  bin/em.  There  have  been  a  hundred  cases  of 
this  sort.  Ships  in  harbour,  carriers,  bills,  have  been 
stopped.  In  short,  where  the  goods  are  in  transitu  the  sel- 
ler has  that  proprietory  lien.  The  goods  are  in,  the  hands 
of  I  he  defendants  to  be  conveyed:  the  owner  may  get  them 
back  again." 

The  case  of  I//g(is  and  Usherwood  is  perfectly  con- 
sistent with  the  opinion  we  have  formed.  That  case  did 
not  decide  as  was  supposed  in  the  argument,  that  ihe 
transit  was  complete  on  the  delivery  of  the  goods  on  board 
this  ship  ;  for  it  was  determined  on  the  ground,  that  the  Itus- 
sian  laws  authorized  the  taking  of  the  goods,  even  if  the  de- 
livery had  been  complete.  In  that  case  Lord  Kenijon  says; 
"  giving  the  plaintiff  the  full  benefit  of  the  argument  that 
"  the  delivery  of  the  goods  on  board  a  chartered  ship  wns  n 
"  delivery  to  the  bankrupt,  still  the  Russian  ordinance  takes 

"  it. 
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"  it  out  of  the  rule."     Mr.  Justice  Grose  uses  more  general         1803. 
expressions,  from  whence  it  may  be  inferred,  that  he  consi- 
dered the  ship  as  one,  a  delivery  onboard  of  which  was  a  de- 
livery to  the  defendant:  but  that  it   was  not  the  true  way  in       acuinst 
which  his  opinion  is  to  be  understood.    The  case  of  Fowler  v.      INGLIS. 
Kynier  and  M'Taggart  had  been  cited,  in  reference  to  which  he 
was  speaking:  and  he  is  not  to  be  taken  as  laying  down  any 
proposition  beyond  what  was  established  by  that  case:  and 
supposing  the  delivery  to  be  similar  to  that  in  Fowler  v,  Kymer  r  30,0,  i 
he  took  the  same   ground  that   Lord  Kenyan  did,    and  de- 
cided, that   notwithstanding   such    delivery  the  goods  by 
the  law  of  Russia  were  in  transitu.     In  the  account  of  what 
I  am  stated  to  have  said,  I  observe  that,  without  naming  the 

O 

case,  I  recognized  the  authority  of  Fowler  v.  Kymer  to  the 
extent  that  case  goes;  namely,  that  if  one  purchase  goods 
here  to  be  sent  abroad,  and  they  are  delivered  onboard  a 
chartered  ship  in  a  port  of  Ihis  kingdom,  such  delivery  is 
in  effect  a  delivery  to  the  vendee  :  and  I  gave  it  as  my  opi- 
nion, that  if  the  delivery  in  the  case  then  before  us  were 
a  delivery,  which  in  this  country  would  have  been  a  de- 
livery to  the  vendee;  still  according  to  the  laws  of  Russia, 
the  goods  might  be  stopped.  And  my  Brother  Le  Blanc's 
opinion  goes  entirely  on  the  laws  of  Russia;  without  in- 
quiring how  far  the  case  then  before  the  Court  was  distin- 
guishable from  those  cited  in  any  other  respect.  For  these 
reasons  I  am  of  opinion  that  the  postea  should  be  deli- 
vered to  the  plaintiffs  ;  in  which  opinion  my  Brothers  Grose 
and  Le  Blanc  concur.  In  the,view  we  have  of  the  subject 
it  is  not  necessary  to  say  any  thing  on  the  other  point,  as  to 
the  admissibility  in  evidence  of  the  opinion  of  the  Judges 
of  the  Russian  custom-house;  with  respect  to  which  we 
form  no  opinion. 

Postea  to  the  Plaintiffs 
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TIIUHTKLL  against  The  Inhabitants  of  the  Hun- 
dred of  Mi'TioKD  and  LOTH j  \GLAXD,  in  the 
County  of  SUFFOLK. 

rp 

In  an  action     -*-  HIS  was  an  action  upon  the  statute  9  Geo.  I.  c.  22.  5.  7. 

against  ^the  wherein  the  declaration  stated,  that  whereas  some  person 
or  persons  (o  the  plaintiff  unknown  within  a  year  past,  viz.  on 
the  1st  of  November  1801,  at  Bra  dice/ 1  within  the  hundred, 
Sec.  with  force  and  arms  feloniously  set  fire  to  a  certain  barn 
there  situate,  then  in  the  occupation  of  the  plaintiff,  and  con- 
taining elevealasts  of  barley  of  him  the  plaintiff  of  the  value 
of  £200.,  against  the  peace,  &c.  whereby  the  plaintiff  then  and 
there  sustained  damage  to  the  amount  of  £200.  And  that 


hundred  on 
the  stat. 
9  Geo.  I.  c 
22.  for  da- 
mage sus- 
tained by 
the  wilful 
burning'  of 
the  party's 


barn,  it  is  a  thereupon  within  two  days  next  after  the  committing  of  the 
said  offence,  and  after  such  damage  to  the  plaintiff,  &c.  the 
plaintiff  according  to  the  form  of  the  statute,  &.c.  gave  notice  of 
such  offence  so  done  and  committed  to  T.  C.  and  ./.  K,  then 
two  of  the  inhabitants  of  the  town  of  />.  in  the  said  county  be- 
ingatown  near  unto  the  place  where  such  fact  was  so  commit- 


precedent 

condition 

that  the 

party 

grieved 

should 

within  the 

time  limited          ;  and  that  afterwards  and  within  tour  days  alter  such  notice, 

give  in  his      viz.  on  the  4th  of  ^orcinber  1 801,  the  plaint  iff  £W.v  hi  hh  era- 
examination   mination  upon  oath  before  the  Rev.  R.  T.  clerk,  a  justice  of  the 


upon  oath 
before  a 
magistrate 
whether  or 
not  he  knew 
the  offender 
or  offenders, 
or  mnj  of 
them;  and 


peace.  Sec.  then  inhabiting  near  to  the  said  hundred,  Sec.  ac- 
cording to  the  form  and  effect  of  the  said  statute,  in  and  by 
whichsaid  examination  it  appeared  that  the  plaintiff  did  not  know 
the  person  or  persons  who  committed  the  said  fact,  or  any  of  them: 
and  that  six  months  or  more  has  elapseel  since  the  commit- 
ting of  the  said  offence,  but  that  the  offender  or  offenders 
have  not  within  the  said  time,  Sec.  been  apprehended  for  or 
[  401  ]  convicted  of  the  said  offence.  Nevertheless  the  defendants 

ane.xannna-   j]ave  not  made  satisfaction  for  the  said  damage,   Sec.     Plea 
tion  on  oatli 

not  guilty. 

Tlu1  remedy  against  the  hundred  is  given  by  the  7th  sect,  of 
the  slat.  !>  Geo.  I.e.  2'J.  for  damage  sustained})}'  reason  of 
the  sell  in-.;-  lire  to  any  house,  barn,  or  outhouse,  and  other  of- 
fences therein  enumerated  :  "  Provided"  fby  s.  8.)  "  that  no 


in  which 

the:  p;irlv 
only  swore, 
that  he  .w/.s- 
pc.t- it'll  that 
the  fuel  was 


done  />// 

.' '  '//.'  j>f-rstnt  or  prrsrnifi  In  liim  itr>7iitoti'n,  is  not  sufficient  within  the  stntnte;  still 
less  in  supjiort  of  an  nvi-niient  in  the  declaration,  ihat  he  '.rave  in  sueh  e\amina- 
ti'rti.'Xc  /'//  un'l  /"/  itlii'li  it  "/''/'  "'''''  'hat  ihe  plainlilf  did  i>«f  hnt'io  the  [icrson  or 
persons  wlio  committed  the  I',M  t.  l''or  11011  const al  liy  tlie  terms  o!'  sn eh  examina- 
tion that  the  plaintiff  did  nut  knu-.v  some  of  the  offenders  if  there  Here  several. 

"  persoi 
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"  person  shall  be  enabled  to  recover  any  damages  by  virtue         1803." 
"  of  this  act,  unless  within  two  days  after  such  damages 
"  done  him  by  any  such  offender,  &.c.  he  shall  give  notice  of       anainst 
"  such  offence  unto  some  of  the  inhabitants  of  some  town,     Tlie  Hun- 
"  8cc.  near  the  place,  &.C.,  and  shall  within  four  days  after       dred  of 
"  such  notice  give  in  his  examination  upon  oath,orthe  exainina-    MUTFORD, 
"  tion  upon  oath  of  his  servant,  &c.  who  had  the  care  of  his 
"  house,  &,c.  before  any  justice  of  peace  of  the  county,  &.c. 
"  inhabiting;  within  or  near  to  the  hundred   where  the  said 

o 

"  fact  was  committed,  ivhet her  he  know  the  person  or  pet  sons 
"  that  committed  such  fact, or  anij  of  them :  and  if  upon  such  CJL- 
"  amination  it  be  confessed  that  he  do  know  the  person,  &c. 
"  that  then  he  so  confessing  shall  be  bound  by  recogni- 
"  zance  to  prosecute  such  offender,"  &c.  By  s.  9.  the  hun- 
dred is  not  to  be  liable  if  the  offender  be  convicted  within 
six  months  after  the  offence  committed:  and  by  s.  10.  the 
party  grieved  must  commence  his  action  within  a  year  after- 
wards 

At  the  trial  before  Grose  J.  at  the  last  assizes  the  plaintiff 
together  with  proofs  of  the  other  facts  alleged  in  the  declara- 
tion, produced  in  evidence  his  written  examination  taken  on 
oath  before  the  magistrate,  entitled  "  Suffolk.  The  examina- 
"  tion  of  T.  Thurtell,  of  &c.  taken  upon  oath  before  me  li  .T. 
"  clerk,  one  of  the  justices,"  &c.  which,  after  stating  that  a 
certain  person  had,  about  four  o'clock  in  the  morning  of 
Sunday  last  the  1st  of  November,  called  at  the  examinant's 
dwelling-house  in  the  parish  of  Bradivdl,  and  informed  him 
that  his  barn  was  on  fire,  which  lie  soon  perceived,  and  that 
there  was  in  the  barn  a  certain  quantity  of  barley ;  proceeded  [  402  ] 
to  state,  "  that  he  this  examinant  immediately  went  to  the 
"  said  barn,  where  he  found  that  several  people  had  assem- 
"  bled,  but  that  he  hail  no  rectson  to  suspect  that  any  of  the  per- 
"  sons  then  present  at  the  said  barn  had  set  the  same  on  Jire,  as 
"  they  appeared  ready  to  render  any  assistance  towards  ex- 
"  tinguish  the  said  lire  had  there  been  any  water  near.  And 
"  the  said  examinant  further  saith,  that  lie  strongly  suspects 
"  that  the  said  barn  teas  wilfully  set  on  Jire  by  some  person  or 
"  persons  to  him  unknown,  as  from  the  state  in  which  the  corn 
"  deposited  in  the  barn  was  got  up  he  does  not  believe  that 
"  the  fire  arose  from  any  natural  heat  in  the  said  corn,  nor 
"  does  he  know  or  believe  that  there  was  a  tempest  at  the 
"  time  at  which  the  fire  took  place. "(Signed  by  the  plaintiff.) 
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[403] 


The  learned  Judge  was  of  opinion  that  this  examination  did 
nc)t  specifically  comply  with  the  requisite  of  the  act  of  parlia- 
ment, or  prove  the  corresponding  averment  in  the  declara- 
tion, that  the  plaintiff  had  given  in  his  I'.iaminalion  on  oath 
before  a  magistrate,  by  which  it  appeared  that  the  plaintiff  did 
not  know  the  person  or  persons  who  committed  the  fact,  or  am/  of 
them:  and  directed  a  nonsuit.  For  setting  aside  which  a 
rule  nisi  was  obtained  in  the  last  term,  on  the  ground  that 
the  statute  did  not  require  any  particular  form  of  taking 
the  examination,  which  was  the  act  of  the  magistrate, 
who  put  such  questions  to  the  party  greived  as  he  thought 
proper.  That  it  sufficiently  answered  the  purpose  of  the 
statute  that  the  party  went  before  the  magistrate  to  sub- 
mit himself  to  be  examined  touching  his  knowledge  of  the 
transaction  and  the  persons  concerned  in  it.  That  in  com- 
mon parlance  the  words  of  the  examinant  prima  facie  at 
least  imported  that  he  did  not  know  any  of  the  persons  by 
whom  the  fact  \\as  committed.  And  that  if  the  magistrate 
had  any  doubt  whether  the  party  had  such  knowledge,  he 
should  have  made  it  more  clear  by  putting  further  questions 
to  him. 

Gitosii  J.,  at  the  time  of  granting  the  rule  nisi,  observed, 
that  it  was  important  that  the  examination  should  pursue 
the  words  of  the  act,  and  distinctly  ascertain  whether  the 
party  did  or  did  not  know  any  of  the  persons  who  committed 
the  fact.  That  this  was  a  condition  precedent  to  the  main- 
taining the  action,  and  was  one  of  the  checks  provided  by 
the  legislature  to  avoid  imposition  in  these  cases,  which  was 
very  necessary  to  be  preserved.  But  that  he  had  reserved 
the  point  for  the  consideration  of  the  Court,  it  being  a  mat- 
ter of  great  importance  to  the  public. 

Sc/lon  Serjt.  and  Ahhrson  shewed  cause  and  contended, 
first,  that  the  proof  did  not  sustain  the  positive  averment  in 
the  declaration,  thatz£  appeared  in  and  by  the  said  examination 
thai  the  plaintiff  did  not  KNOW  the  person  or  persons  who  com- 
mitted the  fact ;  for  the  examination  itself  only  states  his  .s7/.s- 
picion  that  it  was  done  wilfully  by  some  person  or  persons  to 
him  unknown,  for  the  reasons  stated  by  him.  Secondly, 
that  the  statute  made  it  a.  condition  precedent  to  the  party's 
right  to  sue  the  hundred  that  he  should  depose  affirmatively 
or  negatively  to  his  knowledge  of  the  offender;  and  they 

referred 
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[    404    ]* 


referred  to  King  v.  The  Inhabitants  of  the.  Hundred  of  Bishop's        1803. 
Sutton  in  Hants  (a) ;  where  that  was  holden  to  be  a  condi- 
tion precedent  for  the  sake  of  the  *  hundred  and  to  prevent  TIIURTBLL. 
screening  the  offenders:    and  the  party  there  swearing  only 
to  his  suspicion  and  not  to  his  knowledge  was  deemed  in- 
sufficient. 

Wilson,  in  support  of  the  rule.  As  to  the  construction  of 
the  statute,  this  branch  of  it  is  remedial,  and  ought  to  have 
a  liberal  construction  in  advancement  of  the  remedy.  The 
terms  used  are  merely  directory  to  the  magistrate  by  whom 
the  examination  is  to  be  taken,  to  enable  him  to  act,  and  set 
the  law  in  motion  to  discover  the  offenders.  The  examination 
itself,  whether  taken  with  more  or  less  accuracy,  is  the  act  of 
the  magistrate,  and  if  he  be  satisfied  of  the  truth  of  the  facts 
required  by  the  statute,  it  is  complied  with ;  and  there  is  an 
end  of  the  inquiry  :  if  not  satisfied  with  it,  he  may  examine 
further.  The  taking  the  examination  is  an  act  to  be  done 
very  recently  after  the  fact,  and  generally  without  the  means 
of  obtaining  legal  advice;  to  require  a  critical  observance  of 
the  words  of  the  statute  will  therefore  frequently  defeat  the 
object  of  the  legislature,  who  could  not  have  meant  that  if  the 
magistrate  were  too  easily  perhaps  satisfied  of  the  requisite 
facts,  that  should  oust  the  party  grieved  of  his  remedy. 
[Lawrence  J.  The  statute  requires  the  party  to  give  in  his 
examinatioir'upon  oath,  which  seems  to  imply  that  it  is  to  be 
the  act  of  the  party  himself,  swearing  to  an  affidavit  of  the 
facts,  rather  than  the  act  of  the  magistrate  taking  such  exa- 
mination in  writing  from  the  mouth  of  the  party  in  answer  to 
questions  put  by  him.]  The  statute  only  meant  that  the  party 
should  tender  himself  for  examination  to  the  magistrate,  who 
is  to  examine  him  on  behalf  of  the  hundred,  whether  or  not 
he  know  the  offender  5  and  therefore  the  examination  is  to  be 
made  by  a  magistrate  within  or  near  the  hundred  :  it  could 
not  mean  that  the  party  should  give  in  on  oath  a  written  paper  [  405  J 
of  the  facts  previously  prepared  by  him;  otherwise  the  ma- 
gistrate would  be  precluded  from  further  examination.  The 
very  word  examination  decides  this  ;  for  there  can  be  no  ex- 
amination without  an  examiner  and  an  examinee.  Then 
as  to  the  averment  in  the  declaration,  it  is  true  that  it  goes 
farther  than  it  need  have  done,  and  states  that  it  appeared 


2  Stra.  1247. 
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against. 
The  Hun- 
dred of 
MUTFORD, 
&c. 


[  406  ] 


by  the  examination  that  the  plaintiff  did  not kmnv  the  offender 
or  offenders  by  whom  the  fact  was  committed,  but  that  it  is 
the  general  drift  and  import  of  the  examination,  and  there- 
fore fair  evidence  of  the  averment,  supposing  it  necessary  to 
be  proved. 

Lord  ELLEN noRout; it  C.  J.  The  words  of  the  statute 
requiring  the  party  to  give  in  his  examination  xipon  oath,  Jkc. 
as  to  the  fact  of  his  knowledge  of  the  offenders,  must  be 
understood  to  mean  that  he  should  give  in  a  written  de- 
claration on  oath  as  to  the  fact ;  though  that  is  not  a  correct 
use  of  the  word  examination,  however  it  may  be  sometimes 
so  used  in  common  parlance.  This,  however,  does  not  pre- 
clude the  magistrate  from  any  further  examination  which 
he  may  think  proper  to  take.  But  at  all  events  it  was  ii>- 
tended  that  such  a  declaration  should  be  given  in  on  oath 
to  the  magistrate,  in  order  to  found  the  further  proceedings 
upon  it.  The  law  may  be  remedial  as  to  the  party  grieved,  but 
it  gives  the  remedy  against  the  hundred,  who  would  not 
otherwise  have  been  liable  in  damages  to  him,  and  must 
therefore  be  strictly  pursued.  And  it  is  plain  from  the 
subsequent  provisions  that  the  legislature  viewed  the  re- 
medy with  some  degree  of  jealousy,  and  interposed  certain 
precautions  to  prevent  the  abuse  of  it,  which  must  be  com- 
plied with  in  order  to  entitle  the  plaintiff  to  his  action.  But 
I  do  not  think  that  the  examination  read  is  sufficient  either 
within  the  words  or  spirit  of  the  act.  lie  swears,  it  is  true, 
to  his  suspicion  that  the  barn  was  wilfully  set  on  fire  by 
some  person  or  persons  to  him  unknown.  Now  supposing  the 
barn  to  have  been  set  on  fire  by  five  persons,  some  of  whom 
he  might  know,  but  he  did  notknow  them  all,  could  perjury 
be  assigned  upon  this  swearing?  It  might  be  said  to  be 
truly  sworn  in  the  terms  of  it.  And  consistently  with  this 
examination  the  plaintiff  might  even  have  procured  persons 
whom  he  did  not  know  to  commit  the  offence. 

LAWRKNCE  J.  (a)  One  great  object  of  the  legislature  in 
the  provision  of  the  statute  in  question  was  to  make  it  the 
interest  of  every  person  to  find  out  the  offenders  in  order 
that  they  might  be  prosecuted.  For  this  purpose  it  stipu- 
lates that  certain  things  shall  be  done  by  the  party  grieved  to 
entitle  himself  to  hisremedy  against  the  hundred,  which  he  is 

(a)  Grose  J.  was  absent  on  tlu&  clay  from  indisposition. 

bound 
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bound  to  perform.      It  is  true  that  requiring  a  strict  perfor-        1803. 
mance  of  these  may  throw  difficulties  in  the  way  of  the  ac- 


tion :  but  if  on  the  other  hand  an   affidavit  miffht  be  made 

•  against 

before  a  magistrate  upon  which  the  party  could  not  be  in-   The  Hundred 

dieted  for  perjury,  though  he  had  knowledge  of  some   of          °f 
the  offenders,  which  he  did  not  disclose,  and  yet  he  might          &c-  v 
maintain  his  action,  the  whole  object   of  the  statute  would 
be  defeated. 

LE  BLANC  J.  The  statute  at  all  events  meant  that  the 
party  should  go  before  a  magistrate,  and  be  examined  whe- 
ther he  knoic  or  do  not  know  the  person  or  persons  that  commit- 
ted the  fact,  or  any  of  them.  And  if  the  magistrate  do  not 
examine  him  as  to  that  fact,  he  does  not  swear  to  it  ;  he  does 
not  bring  himself  within  the  act  so  as  to  be  entitled  [  407 
to  his  remedy  against  the  hundred.  And  I  think  that  the 
declaration  must  state  as  to  what  he  was  examined. 

Rule  discharged. 
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Where  time 
is  to  be 

computed 
from  an  act 
done,  the 
day  on 
which  such 
is  done  is  to 
be  included 
in  the  com 
putation. 
Therefore 
where  the 
stat.21.7ac. 

1.  c.  19.  s. 

2.  enacts 
that  a 
tiader  ly- 
ing in  pri- 
son two 
months  (i.  e. 
lunar 
months) 
after  an 
arrest  for 
debt  shall 
be  ad- 
judged a 

\  408  ] 
bankrupt, 
that  in- 
cludes the 
day  of  the 


GLASSINGTON  and  Others,    Assignees  of  DICKEY, 
a  Bankrupt,  against  RAWLIKS  and  Others. 

i-N  trespass  for  taking  and  carrying  away  certain  s;oods  of 
the  plaintiff's  which  had  been  the  property  of  the  bankrupt, 
the  only  question  was,  Whether  the  act  of  bankruptcy, 
which  consisted  in  lying'  in  prison  two  months  upon  an  ar- 
rest for  debt,  were  complete  at  the  time  of  issuing  the  com- 
mission? As  to  which,  it  appeared  that  the  bankrupt  was 
arrested  for  debt  on.  the  14th  of  October  1800,  and  lay  in 
gaol  beyond  the  9th  of  December  following',  on  which  day 
the  commission  issued,  which  if  either  the  day  of  arrest  or 
the  day  of  the  commission  issued  were  to  be  reckoned  in- 
clusively made  up  56  days  or  two  lunar  months,  the  time  re- 
quired by  the  statute  21  Jdc.  1.  c.  19.  s.  2.  according  to  the 
common  legal  computation  of  months.  The  plaintiffs  how- 
ever were  nonsuited  at  the  trial  before  Lmcreiice  J.  at  the 
Sittings  at  Westminster  after  the  last  term,  upon  a  suppo- 
sition that  the  bankrupt  had  not  lain  in  prison  two  complete 
months  when  the  commission  issued. 

(i HITOW  and  Part:  shewed  cause  against  a  rule  obtained 
for  setting  aside  the  nonsuit.  The  words  of  the  statute  are, 
that,  every  person  using  trade,  5\.c.  who  "  bein-j;  arrested  for 
"  debt  shall  after  his  arrest  lie  in  prison  two  months,  &c. 
"shall  be  adjudged  a  bankrupt:  and  in  the  said  cases 
"  of  arrest  or  lying  in  prison  for  such  debtj'rom  the  time  of 
"  his  said  first  arrest :"  which  words  itjicr  and  from  must 
be  construed  to  be  exclusive  of  the  day  of  arrest  as  well  as 
the  day  of  suing  out  the  commission,  according  to  their 
natural  signification,  and  because  there  is  no  fraction  of  a 
day  in  law.  The  system  of  the  bankrupt  laws  supposes 
that  the  bankrupt  is  a  criminal,  and  therefore  the  several 
provisions  which  declare  him  to  be  in  thut  state  must  be 
construed  strictly.  Besides,  the  very  ground  and  reason  of 
declaring  the  act  of  bankruptcy  in  question,  which  has  re- 
lation back  to  the  time  of  the  arrest,  is  from  the  presumed 
insolvency  of  the  person  at  the  time,  who  upon  an  arrest  has 
not  credit  enough  to  procure  bail  for  f>0  days  ;  but  that  can- 
not be  said  unless  he  has  that  entire  number  of  days  to  re- 
deem himself.  The  arrest  may  take  place  so  late  on  the 

fir/t 


IN  THE  FORTY-THIRD  YEA*  OF  GEORGE  III.  408 

first  day  that  it  may  preclude  any  endeavour  to  find  bail  1803. 

then.     And  in  Gordon  v.  Wilkinson  (a)  Lord  Kenyan  said  he  — 
could  not  conceive  how  a  commission  of  bankrupt  could  be 


TON 


taken  out  in  such  a  case  before  the  two  months  were  expired:       aaainst 
and  afterwards  he  observed,  that  the  act  of  bankruptcy  it-    RAWLINS, 
self  was  not  completed  till  the  expiration  of  the  two  months. 
LAWRENCE  J.     The  nonsuit  proceeded  on  the  supposition 
that  the  bankrupt  had  not  lain  two  months  in  prison  before  the 
commission  was  issued  :  but  unon  calculating  the  number  of 

I  O 

clays  with  reference  to  the  rule  of  law  which  has  been  esta- 

blished for  computing  time  from  any  act  done,  it  appears 

that  we  were  mistaken  at  the  trial.  The  question  is,Whether 

the  day  of  the  arrest  is  to  be  included  in  the  computation? 

And  I  am  of  opinion  that  it  must  be  so  included,  upon  the  an-  [  409  ] 

thority  of  The  King  v.  Adder  ley  (b},  where  the  rule  was  kiid 

down  generally,  that  where  the  computation  of  time  is  to  be 

made  from  an  act  done,  the  day  when  such  act  is  done  is  to 

be  included.     Nowhere  the  computation  of  the  two  months 

is  to  be  from  an  act  done,  namely,   from  the  arrest  of  the 

trader,  and  therefore  the  day  on  which  the  arrest  is  made  is 

to  be  included  in  the  reckoning. 

Per  Curiant,  (r)  Rule  absolute. 

was  to  have  supported  the  rule. 


(a)  8  Term  Rep.  507. 

(b)  Dourj.  463  and  vide  Castle  v.Burditt,  3  Term  Rep.  623.  S.P. 

(c)  Grose  J.  was  absent  from  indisposition. 


409 
1803. 


Friday, 
Feb.  llth. 

Evidence 
of  an  ac- 
knowledg- 
ment by  the 
defendant 
within  six 
years  of 
an  old  ex- 
isting debt 
of  above 
six  years 
standing- 
due  to  the 
plaintiffs 
intestate, 
but  which 
acknow- 

[  410  ] 
ledgment 
was  made 
after  the 
intestate's 
death,  will 
not  sup- 
port a 
count  by 
the  admi- 
nistrator, 
laying  the 
promise  to 
be  made  to 
his  intes- 
tate. 


CASES  IN  HILARY  TERM 


SARELL,  Administrator,  &c.  against  WINE. 

.&SSUMPSIT  upon  the  money  counts,  in  all  of  which  the 
promises  \vere  laid  to  be  made  to  the  intestate  ;  to  which 
non  assumpsit  and  the  statute  of  limitations  were  pleaded. 
At  the  trial  before  Lord  'Ellcnborough  C.  J.  at  the  sittings 
after  last  term  at  Guildhall, t\\z  only  evidence  given  was  of  an 
acknowledgment  by  the  defendant,  since  the  death  of  the 
intestate,  and  within  six  years  of  an  old  existing  debt  due 
to  the  intestate  more  than  six  years  ago.  Thereupon  a 
verdict  was  taken  for  the  plaintiff,  with  leave  to  the  defend- 
ant to  move  to  set  it  aside  and  enter  a  nonsuit ;  which  was 
accordingly  moved  for  on  a  former  day  by 

(.jibbs,  who  observed,  that  though  an  implied  promise  to  pay 
might  be  raised  from  an  acknowledgment  of  the  debt,  yet  it 
must  l)e  raised  to  a  person  living  at  the  time  when  the  ac- 
knowledgment was  made,  and  could  not  refer  back  by  rela- 
tion to  a  period  before  the  intestate's  death  :  and  if  not, 
then  the  evidence  could  not  apply  to  any  of  the  counts  of 
the  declaration. 

Lord  ELLENBOTIOUGH  C.  J.  on  this  day,  when  cause  was 
to  have  been  shewn,  said,  that  the  case  of  Orccn  (or  Dean} 
v.  Crane,  reported  in  2  LA.  Rmjm.  1101.  G  Mod.  309.  and 
1  Salk.  28.  was  decisive  in  support  of  the  objection,  and 
that  a  nonsuit  must  be  entered. 

Park  for  the  plaintiff  admitted  that  that  case  was  in  point 
against  him,  if  the  Court  thought  that  it  had  been  properly 
ruled. 

Per  Curiam,  Rule  absolute. 
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M.  T.  HAWKINS,  Widow,  JOHN  and  JAMES  BRAD-  Saturday, 
SHAW,  and  C.  BUTLER,  against  KEMP.  Feb-  12th- 

AN  assumpsitthe  plaintiffs  declared,  that  whereas  they  were  Where  in  a 
seised  in  fee  of  certain  premises  in  the  parishes  of  Chiiham,  marriage 
Sellinge,  and  Boughton,  &c.  in  the  county  of  Kent,  and  were  a-  J^^™ent 
bout  to  sell  part  of  the  same  by  auction,  under  certain  printed   tenant  in 
conditions  of  sale,  (therein  set  forth)  amongst  others,  that  tail,  he  set- 
the  purchaser  should  immediately  pay  a  deposit  of  £20.  per  tied  the 
cent,  on  the  purchase  money,  and  the  remainder  before  the 
31st  of  October  1801,  on  having  a  good  title  made  to  him,  Sec.  himself  for 
and    prepare  a  conveyance,  &c.  the  defendant  promised  in  life  and  to 
case  he  became  the  purchaser  to  perform  the  said  conditions,  the  chil- 
&,c. ;    they  then  averred  that  a  sale  was  made  on  the  3d  of     ren  c 
July  1801,  at  which  the  defendant  became  the  purchaser  of  rjaee  jn 
certain  lots  according  to  the  printed  particulars,  for  the  sum  strict  set- 
of  £7005.  and  paid  a  deposit  of  £1400.  for  the  use  of  the  ven-  tlement 
dors  in  part  payment:  and  although  the  plaintiffs  performed  w.^"  *  Pro" 
all  the  conditions  of  sale,  which  as  vendors  they  ought  to   shouid'be 
have  done,  and  were   ready  to  make  a  good  title  to  the  pre-  lawful  for 
mises  purchased  by  the  defendant,  and  to  convey  the  same   him  by  deed 

according  to  the  conditions  of  sale,  &c. :  yet   the  defendant  or  lnstru- 

„        ,    '  f  . ,    '  ment  in 

refused  to  prepare  any  conveyance  of  the  same,  &c.   (as  re-  wrjtjn(r  at_ 

quired  by  the  conditions  of  sale,)  and  refused  to  pay  the  re-    tested  by 
mainder  of  the  purchase  money,  &c.     To  this  the  defendant    three  wit- 
pleaded  non  assumpsit.  nesses-,  and 
The  cause  was  tried  at  the  last  Sittings  in  Easter  term    to  bemrol- 
before  Lord  Ellenborough  C.  J.,  when    a  verdict  was  found    consent  in 
for  the  plaintiffs,  damages  £5605.,  subject  to  the  opinion  of  writing  of 

the  Court  upon  the  following  case.  certain 

trustees, 
to  revoke 
the  old  and 

declare  new  "uses.  Held  that  a  deed  of  revocation  executed  by  him  and  all  the 
trustees  in  person  except  one,  and  the  consent  of  that  one  being  given  by  means 
of  a  general  power  of  attorney  before  made  by  him  to  the  settler  to  consent  to 
any  such  deed  he  might  think  proper  to  make,  by  virtue  of  which  the  settler  exe- 
cuted the  deed  for  and  in  the  name  of  such  trustees,  is  bad,  though  properly  at-t 
tested  and  inrolled  :  and  that  another  deed  of  revocation  properly  executed  and 
assented  to,  but  not  inrolled  till  after  the  settler's  tleath,  was  also  void  ;  for  that 
every  thing  required  to  be  done  in  the  execution  of  such  a  power  must  be  strictly 
complied  with,  and  must  be  completed  in  the  lifetime  of  the  person  by  w:hom  it  is 
to  be  executed  :  and  also  held  that  the  defect  of  the  one  deed  could  not  be  sup- 
plied by  the  other. 

The 
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UAWKINS 
against 
KEMP. 


1803.  The  premises  in  question  were  put  up  to  sale  by  auction,  as 
stated  in  the  declaration,  on  the  3d  of  July  1801,  under  the 
conditions  and  according  to  the  particulars  therein  stated. 
The  defendant  became  the  purchaser  of  the  lots  in  ques- 
tion at  the  said  sale  for  £7005.  and  paid  the  plaintiff  £1400. 
as  a  deposit,  and  in  part  payment  of  the  purchase-money 
for  those  lots.  The  plaintiffs  delivered  in  due  time  an 
abstract  of  title  comprising  the  after  mentioned  deeds  and 
assurances,  as  and  for  a  good  title  to  the  said  lots,  and 
offered  to  execute  a  conveyance  thereof  to  the  defendant, 
and  in  all  other  respects  complied  \vith  the  several  condi- 

[  412  ]  tions  of  sale.  The  defendants  refused  to  complete  the  pur- 
chase ;  objecting  first thatthe  title  comprised  in  the  abstract 
was  not  a  good  title  ;  and  secondly,  that  no  valid  convey- 
ance could  be  executed  by  the  plaintiffs  alone  without  the 
execution  of  James  Broadkiir.il,  one  of  the  devisees  in  trust 
named  in  the  will  of  Thomas  Hawkins  hereinafterrnentioned, 
or  the  appointment  of  a  new  trustee  in  his  place,  notwith- 
standing the  deed  of  renunciation  dated  20th  of  April  1801, 
hereinafter  set  forth.  The  defendant  has  refused  to  com- 
plete his  purchase. 

By  an  indenture  of  bargain  and  sale,  dated  the  12th  of  Mai/ 
1170,  inrolled  in  the  Court  of  Common  Pleas,  Easter  term, 
10  Geo.  3.  and  made  between  John  Hawkins  and  Susannah 
his  wife,  who  were  seised  of  the  premises  therein  and  here- 
inafter mentioned  for  their  lives,  and  their  eldest  son  and 
heir  apparent  Thomas  Hawkins,  who  was  seised  thereof  in 
tail  of  the  first  part;  John  Bradshaw  and  Mary  Bradshaw 
spinster  of  the  second  part;  William  11  ilby  of  the  third 
part,  />'.  T.  Jl.  (j nicer  and  A.  Tnile  of  the  fourth  part;  and 
/i.  Tuile,  Jaj/ics  Bradxhaw,  JI.  Darel/,  and  E.  Pi/Is  of  tho 
fifth  part:  it  is  witnessed, that  for  the  reasons  therein  men- 
tioned, and  for  barring  all  estates  tail  and  all  remainders  and 
reversions  expectant  thereon  of  and  in  the  manor,  lands, 
and  hereditaments  thereinafter  mentioned,  and  also  in  con- 
sideration of  lO.v.  &.c.  Julin  ILiirkinx,  Xu.^tnnah  his  wife,  and 
Thar/tax  Han-kin*,  did  grant,  bargain  and  sell  to  W.  Wclhy, 
his  heirs,  ike.  the  premises  in  question,  among  divers  lands 
in  the  county  of  Kent,  and  the  reversion  and  remainder,  &c. 
and  all  the  estate,  &.c. ;  habendum  to  the  use  of  the  said 

W.  Wetty, 
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W.  Welby,  his  heirs,  &c.  to  the  intent  that  he  might  become  1803. 
teaant  of  the  freehold  for  suffering  a  common  recovery  of  the 
same,  in  which  E.  T.  H.  Gower  and  N.  Tuite  should  be  de- 
mandants, W.  Welby  tenant,  John  Hawkins  and  Susannah  his  KEMP. 
wife  first  vouchees ;  and  Thomas  Hawkins  second  vouchee:  [  413  ] 
declaration,  that  the  recovery  should  enure  until  the  intended 
marriage  to  the  then  uses,  and  after  the  marriage  to  the  use  and 
intent  that  John  Hawkins  and  Susannah  his  wife  might  dur- 
ing their  joint  lives  and  the  life  of  the  survivor  receive  such 
annuity  as  therein  mentioned :  remainder  to  the  use  of 
the  said  R.  Tuite,  J.  Bradshaw,  H.  Dardl,  and  E.  Pitts,  for 
the  term  of  500  years  from  the  intended  marriage,  sans 
waste,  for  securing  the  several  sums  of  money  therein  men- 
tioned :  and  after  the  expiration  or  sooner  determination 
of  the  same  term,  and  in  the  mean  time  subject  thereto 
and  chargeable  as  aforesaid,  to  the  use  of  Thomas  Hawkins 
and  his  assigns  for  life,  sans  waste:  remainder  to  the  use 
of  the  said  E.  T.  H.  Gower  and  N,  Tuite,  &c.  to  preserve 
the  contingent  remainders,  remainder  to  the  use,  intent,  and 
purpose,  that  Marif  Bradshaw  and  her  assigns  might  after 
the  decease  of  Thomas  Hawkins  receive  thereout  for  her 
life  a  yearly  rent-charge 5  and  subject  thereto  to  the  use  of 
the  first  and  every  other  son  and  sons  of  the  body  of  the 
said  Thomas  Hawkins  on  the  body  of  the  said  Mary  Brad- 
shaio  to  be  begotten  severally  and  successively  in  tail  male  : 
remainder  to  the  use  of  the  first  and  other  sons  of  the  said 
Thomas  Hawkins  by  and  after-taken  wife  successively  in  tail 
male:  remainder  to  the  use  of  Henry  Hawkins,  third  son  of 
the  said  John  Haw  kins,  for  life,  sans  waste :  remainder  to  the 
use  of  E.  T,  H.  G,  and  N.  T.  &c.  to  preserve  contingent  re- 
mainders :  remainder  to  the  use  of  the  first  and  other  sons 
of  the  said  Henry  Hawkins  successively  in  tail  male  :  re- 
mainder to  the  use  of  the  said  John  Hawkins  for  life,  sans 
waste,  remainder  to  the  use  of  the  said  jE.  T.  H.  G.  and  N. 
T.  &c.  to  preserve  contingent  remainders  :  remainder  to  the 
use  of  the  first  and  every  other  son  of  the  said  John  Haickins  r  ,,, 
by  any  after-taken  wife  successively  in  tail  male :  remainder 
to  the  use  of  all  and  every  the  daughter  and  daughters 
as  well  of  the  said  Thomas  Hawkins  as  of  the  said  Henry 
VOL.  III.  Y  Hawkins, 
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1803  Hawkins,\n  equal  shares  as  tenants  in  common  in  tail, with  cross 
remainders  in  tail  between  them,  if  more  than  one;  and  if  all 
ai/ist  sucu  daughters  except  one  should  die  without  issue,  or  there 
KEMP.  should  be  but  one  such  daughter,  then  to  the  use  of  such 
surviving  or  only  daughter  in  tail:  remainder  to  the  use 
of  the  right  heirs  of  the  said  Jo/in  Han-kins  for  ever.  And 
Power.  .  among  other  provisoes  is  contained  the  following  "  Proviso, 
that  it  should  be  lawful  for  the  said  Thomas  Hawkins,  at  any 
time  or  times  hereafter,  by  any  deed  or  deeds,  instrument 
or  instruments  in  writing,  to  be  duly  executed  by  him  in  the 
presence  of  and  attested  by  three  or  more  credible  witnesses, 
and  to  be  hire/led  in  one  of  //is  ni(ije*ii/''s  courts  of  record  at 
Westminster,  by  and  with  the  content  and  approbation  in 
writing  of  the  said  Mart/  Bradshaw,  John  Haicl:ins,  John 
JSradshaw,  11.  T.  H.  (Jcwcr,  \.  Tuile,  7i.  Tui/c,  Janice  ttrad- 
s/iaic,  //.  Darcll,  and  fJ.  Pills,  or  the  survivors  or  survivor  of 
them,  or  the  executors  or  administrators  of  such  survivor,  but 
not  otherwise,  to  revoke,  make  void,  alter,  or  change,  all  and 
every  or  any  of  the  uses,  estates,  trusts,  powers,  provisoes, 
limitations, declarations,  and  agreements  respectively  therein- 
before mentioned  of  or  concerning  all  or  any  of  the  said  there- 
by bargained  and  sold  premises  ;  and  by  the  same  or  any  other 
deed  or  deeds,  instrument  or  instruments  in  writing,  so  exe- 
cuted and  attested,  and  with  such  consent  and,  so  to  In'  htrollcd 
respectively  as  aforesaid,  and  not  otherwise,  any  new  or  other 
use  or  uses,  estate  or  estates,  trust  or  trusts,  of  or  concerning 
all  or  any  of  the  said  premises  whereto  any  such  revocation 
[  415  ]  as  aforesaid  should  extend,  to  declare,  limit,  or  appoint,  with 
or  without  power  of  revocation  and  new  appointment, 
or  otherwise  howsoever,  as  to  the  said  Thomas  Hawkins 
with  sue/I  coii'.'Cnl  and  approbation  as  aforesaid  should 
scat!  mac/;  any  tiling  thereinbefore  contained  to  the 
contrary  notwithstanding."  This  was  executed  by  the 
said  John  iJ«>r,(ii/:<,  .S//t.  Hawkins,  Thomas  Hawkins,  John 
1>rud<han-,  M'iry  Brads/taw,  Wil/iam  \\elbij,  E.  T.  H.  (ioicer 
A.  Titi'c,  Jx.  Ti;;it>,  Jus.  ttrwkliaiK,  H.  Dare//,  and  /;.  Pitts, 
in  the  presence  of  two  witnesses,  and  a  receipt  by  T.  Haw- 
kin.;  for  the  SUM  of  £10,000.  indorsed  thereon,  hi  Eas- 
M-  tcM'm  10  fii'.u.').  a  rccoveiy  was  duly  suffered  in  pursu- 
Lcttvr  of  aiu:-.:  of  the  bei'ore-iuentioned  deed.  liy  deed-poll  or  letter 
attorney.  0(  attouiey,  t';1.' ,:  !  i  lih  of  April  1/00,  u;ider  the  hand  and 

seal 
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seal  of  the  said  Robert  Tuile,  theretofore  of  the  parish  of 
Saint  Mar  ij-le- Hone  in  the  county  of  Middlesex,  but  then  of 
the  island  of  Santa  Cruz,  reciting  the  hereinbefore  ab- 
stracted indenture  of  bargain  and  sale  of  the  12th  of  Mai/ 
1770,  and  the  said  common  recovery  suffered  thereof,  and 
the  hereinbefore  abstracted  power  of  revocation  and  new 
appointment  contained  in  the  same,  Robert  Tuile  did  by  the 
now  abstracting  deed-poll  nominate  and  appoint  Thomas 
Hawkins  his  lawful  attorney,  for  him  and  in  his  name  in  writ- 
ing, to  consent  to  and  approve  of  his  (Thomas  Htnvkins)  revok- 
ing, £cc.  or  changing  all  and  every  or  any  of  the  uses,  estates, 
and  trusts,  &e.  respectively  in  the  said  therein-recited  in- 
denture mentioned,  concerning  all  the  premises  thereby 
bargained  and  sold;  and  also  to  consent  to  and  approve  of 
his  the  said  Thomas  Hawkins  limiting  any  new  or  other 
uses,  estates,  or  trusts,  of  or  concerning  the  same,  with  or 
without  power  of  revocation  and  new  appointment,  or  other- 
wise howsoever,  as  to  the  said  Thomas  Haickins  should  seem 
meet:  and  likewise  for  him  (R.  Tuile)  and  in  his  name  to 
execute  any  deed  or  instrument  in  writing,  necessary  for  de- 
claring his  the  said  Robert  Tuite's  consent  and  approbation  in 
writing  to  or  of  any  such  revocation, new  limitation, or  appoint- 
ment to  be  made  by  the  said  Thomas  Hawkins :  arid  generally 
to  execute  any  other  act,  deed,  matter  or  tiling  whatsoever, 
for  effectuating  the  intent  aforesaid,  as  fully  and  absolutely 
as  R.  Tidle  himself  might  do.  This  was  executed  by  It.  Tuile 
in  the  presence  of  two  witnesses.  By  a  deed-poll,  dated  the 
17th  of  July  1791,  inrolled  in  the  Common  Pleas  in  the  life- 
time of  Thomas  Hawkins,  and  indorsed  upon  the  said  herein- 
before abstracted  indenture  of  the  12th  of  Mm/  1770,  and 
executed  by  Thomas  Hawkins,  arid  also  by  the  said  Thomas 
Hawk/us  as  the  attorney  of  R.  Tuile,  and  inrolled  in  the 
court  of  Common  Pleas  of  Trinity  term  31  Geo.  3.  recitin^ 

•-'  O 

that  soon  after  the  date  and  execution  of  the  last-mentioned 
indenture  the  marriage  between  Thomas  Hawkins  and  Man/ 
hrs  wife  was  solemnized,  and  that  John  Hawkins  John  Brttd- 
shaw,  E.  T.  II.  Cower,  A.  Tnite,  James  Bradshaw,  and  E.  Pills 
were  dead,  and  that  Thomas  Hawkins  was  desirous  and  had 
agreed,  with  the  consent  and  approbation  of  .Man/  Hawkins, 
R.  Tai'e,  and  //.  Dare//,  to  execute  in  manner  there-inafter 
mentioned  the  powers  of  revocation  and  new  limitation 

Y  2  jr ranted. 


1803. 

HAWKINS 
rtyainst 
KEMP. 


[  416  ] 


First  deed  of 
revocation 
and  new  ap- 
pointment. 


CASES  IN  HILARY  TERM 

granted,  limited,  and  reserved  to  him  by  the  said  indenture  of 
HAWKINS  bar§ain  and  sa*e  of  tne  12th  of  May  1770:  it  was  by  the  now 
against,  abstracting  deed-poll  made  known  that  by  force  and  virtue  of 
KEMP.  the  power  and  authority  in  the  said  last-mentioned  indenture 
for  that  purpose  contained,  and  of  all  and  every  the  powers 
and  authority  enabling  him  in  that  behalf,  and  in  exercise 
and  execution  thereof,  and  in  part  of  performance  of  the 
agreement  aforesaid,  he  Thomas  Hawkins,  with  the  consent 
L  417  J  an(J  approbation  in  writing  of  the  said  Man/  Hawkins, II. Tuite , 
and  //.  Darell,  testified  by  their  severally  executing  the  same, 
did  by  that  deed  or  instrument  in  writing,  duly  executed  by 
him  in  the  presence  of  and  attested  by  three  credible  witnesses, 
and  to  be  inrolled  in  his  majesty's  court  of  Common  Pleas  at 
Westminster,  revoke  and  make  void  all  and  every  the  uses,  estates, 
trusts,  powers,  provisoes,  limitations,  declarations,  and  agreements, 
respectively  in  the  said  indenture  of  bargain  and  sale  men- 
tioned, concerning  all  the  manor,  lands,  &c.  and  premises 
ia  the  county  of  Kent,  in  that  indenture  mentioned  and  de- 
scribed, bargained  and  sold  ;  and  he  the  said  Thomas  Hawkins, 
with  such  consent  and  approbation,  and  so  to  be  inrolled 
respectively  as  aforesaid,  did  thereby  limit  and  appoint  all 
and  singular  the  said  messuages,  lands,  8cc.  and  premises, 
and  the  reversion,  &c.  to  the  use  of  such  person  and  per- 
sons, for  such  estate  and  estates,  upon  such  trusts,  and  for 
such  intents  and  purposes,  as  he  at  any  time  during  his  life, 
by  any  deed  or  instrument,  &c.  with  or  without  power  of 
revocation,  to  be  sealed  and  delivered  by  him  in  the  pre- 
sence of  and  attested  by  two  or  more  credible  witnesses,  or 
by  his  last  will,  or  any  codicil,  to  be  signed  and  published 
by  him  in  the  presence  of  and  attested  by  three  or  more 
credible  witnesses,  should  limit,  direct,  or  appoint;  and  in 
default  of  such  direction,  limitation,  or  appointment,  and  in 
the  mean  time  and  until  such  limitation,  direction,  or  ap- 
pointment should  be  made,  and  also  subject  to  any  such  li- 
mitation, direction,  or  appointment,  where  the  same  should 
happen  not  to  be  a  complete  and  entire  appointment  of  the 
whole  estate  and  interest  in  the  said  premises,  to  the  use  of  him 
the  suid  Thomas  Hawkins  in  fee.  And  the  said  Thomas  Hakwins 
did  thereby  also  declare  that  the  said  common  recovery  since 
perfected,  and  all  other  assurances  of  the  said  manor  and  pre- 
mises, should  enure,  and  that  the  recovcrer  named  and  his 

heirs 
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heirs  should  stand  and  be  seised  of  the  said  manor,  8cc.  and         1803. 
premises,  to  the  uses,  upon  the  trusts,  and  for  the  intents  and 
purposes  hereinbefore  declared.  This  was  executed  by  Thomas 
Haivkins,  Mary  Hawkins,  and  by  R.  Tuite,  by  the  said  Thomas        KEMP. 
Hawkins,  his  attorney,  and  //.  Darcll,  in  the  presence  of  three 
witnesses,  the  said  Mary  Hawkins,  Robert,  Tuite,  and  Henry 
Darell,  being  the  then  only  surviving  trustees,  named  in 
the  deed  of  the  1 2th  of  Mai/  1770.  By  an  indenture,  dated   Second  deed 
the  4th  of  December  1798,  between  Thomas  Hawkins  of  the  ofrevoca- 
first  part,  Mary  Hawkins  his  wife  of  the  second  part,  and  11.   tionandnew 
Darell  and  Robert  Tuite  of  the  third  part ;  reciting  the  said  in-          / ' 
denture  of  bargain  and  sale  of  the  12th  of  May  1770,  and  the 
recovery  suffered  in  pursuance  thereof,  and  also  the  said 
first  abstracted  deed-poll,  and  also  the  said  lastly  herein- 
before abstracted  deed-poll  of  the   17th  of  July  1791  ;  and 
also  recitingthat  the  said  deed-poll  of  the  17th  of  July  1791 
was  executed  by  the  said  Robert  Tuite  to  the  said  Thomas 
Hawkins  as  his  attorney,  in  pursuance  of  or  under  a  certain 
deed-poll,  dated  the  14th  of  April  1790;  and  that  upon  that 
account  doubts  have  been  entertained,  whether  the   deed- 
poll  of  the  17th  of  July  1791  was  a  valid  execution  of  the 
power  of  revocation  by  the   indenture  of  the   12th  of  May 
1770,  reserved  to  Thomas  Hawkins  as  before  mentioned;  it 
was  therefore  for  obviating  all  such  doubts  by  the  said  now 
abstracting  indenture  witnessed  that  by  force  and  virtue 
and  in  execution  of  the  power  or  authority  toThomas  Haiokins 
for  that  purpose  reserved  by  the  indenture  of  bargain  and 
sale,  and  of  every  othev  power  and  authority  enabling  him  in 
that  behalf,  he  Thomas  Hawkins,  with  the  consent  and  appro- 
bation of  Mary  his  wife,  //.  Darell,  and  R.  Tuite,  testified  by 
their  severally  being  parties  to  and  executing  the  same,  did 
by  the  now  abstracting  deed,  duly  executed  by  him  in  the 
presence  of  and  attested  by  the  three  credible  persons,  whose 
names  were  intended  to  be  thereupon  indorsed  as  witnesses     r   A  in 
attesting  the  due  execution  thereof  by  him  the  said  Thomas 
Hawkins,  and  intended  to  be  inrolled  in  one  of  his  majesty's  courts 
of  record,  revoke  all  and  every  the  uses,  estates,  trusts,  $c.  in  the 
said  in-part-recited  indenture  expressed  and  contained,  of  and 
concerning  all  the  messuages,  lands,  &c.  and  other  the  there- 
by bargained  and   sold  premises:  and  he  the  said  Thomas 
Hawkins,  with  the  like  consent,  &c.  did  thereby  declare,  limit, 
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and  appoint  that  the  said  manor,  lands,  Sic.  and  premise* 
should  thenceforth  be  and  continue,  and  the  recovery  so 
suffered,  and  all  other  assurances,  &c.  in  the  law,  should 
operate  and  enure  to  the  use  of  such  person  and  persons, 
and  for  such  estate  and  estates,  upon  such  trusts,  and  for 
such  intents  and  purposes,  as  lie  the  said  Thomas  Hawkins  at 
any  time  during-  his  life,  by  any  deed,&c.  with  or  without 
power  of  revocation,  to  be  executed  by  him  in  the  presence  of 
and  attested  by  two  or  more  credible  witnesses,  or  by  his  last 
will,  or  any  codicil,  &c.  executed  and  published  in  the  pre- 
sence of  and  attested  by  three  or  more  witnesses,  should  limit 
or  appoint;  and  in  default  of  such  limitation  or  appointment, 
and  in  the  tiican  time  and  until  such  limitation  or  appointment 
should  be  made,  and  also  subject  to  any  such  limit  a!  ion  or  appoint- 
ment when  the  same  should  happen  not  to  be  complete,  Sec. 
to  the  use  of  him  the  said  Tltoma*  Hawkins  in  fee.  This  was 
executed  by  Thotitas  Hawkins,  Mary  Hawkins,  11.  Dan1//,  and 
li.  Tuitc,  in  the  presence  of  three  witnesses;  but  the  execu- 
tion thereof  by  Ji.  Ttiilc  was  some  months  subsequent  to 
the  execution  thereof  by  Thomas  Hawkins.  The  case  then 
set  out  the  wiH  of  Thomas  Hawkins,  dated  14th  Fel-ruary 
IS'HJ,  properly  executed  and  attested  in  the  presence  of  three 
witnesses,  whr-reby  after  several  specific  bequests  to  his  wife 
Rlai y  Hawkins,  and  to  his  three  daughters  Mary,  Ann,  and 
J'Jeaitor,  the  testator  in  exercising  every  power  enabling  him 
in  that  behalf  did  appoint  and  devise  all  the  manors,  lands, 
£cc.  comprised  in  Ins  marriage  settlement,  and  all  other  the 
manors,  lands,  &.c.  of  which  he  or  any  persons  in  trust  for 
him  v,as  or  were  seised,  &.c.  or  of  which  lie  had  power  to 
dispose  by  that  his  will,  (except  those  vested  in  him 
upon  trust  or  by  way  of  mortgage,)  to  the  use  of  his  said 
wife,  and  to  Joliu  and  Jantes  llrndshuw,  three  of  the  plain- 
tiiis,  J.  Itroai'liursl,  and  ('.  lluller,  the  other  plaintiffs,  their 
heiis,  ivc.  upon  trust  that  they  or  the  survivors,  &.c.  should 
with  ;dl  convenient  speed  after  his  decease  sell  and  dispose 
of  and  convey  the  said  manors,  &.G.,  and  should  stand  and 
IK:  p',ss<:sfd  of  the  money  arising  from  the  said  sale,  upon 
the  trusts  th<;r<-ina!'ter  mentioned.  And  that  the  receipt  of 
th(:  said  trustees  (naming  them,),  or  the  survivors  or  survivor 
of  them,  or  the  executor,  ik.c.  of  such  survivor,  for  the  pur- 
chase-money, should  be  a  sufficient  security  to  the  pur- 
chasers :  and  the  testator  appointed  his  wife  and  the  other 

trustees 
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trustees  last  named  executors  of  his  will  and  guardians  of  1803. 
his  children.  By  a  codicil  to  the  said  will,  dated  14th  1'eb- 
ruary  1800,  and  executed  by  the  testator  in  the  presence 
of  three  witnesses,  he  made  some  alteration  in  the  trusts 
of  the  said  monies  to  arise  from  the  sale  of  his  estates; 
and  in  all  other  respects  confirmed  his  said  will.  The  tes- 
tator died  in  September  (a}  1800,  leaving  four  daughters, 
and  also  leaving  his  brother  Jo/tit  named  in  the  settle- 

O 

ment  of  the  12th  of  May  1770,  him  surviving.     The  inden- 

ture of  the  4th  of  December  1798  wax  not  inrolled  in  the  life- 

time of  the  said  Thomas   Hawkins.     On  the  16th  of  October 

1800,  a  fiat  for  the  inrolment  thereof  was  granted  by  the  then     [  421  ] 

Chief  Justiceof  the  Conrt  of  Common  Pleas,  and  is  in  the  fol- 

lowing words  :   "  Let  this  deed  be  inrolled  in  his  Majesty's 

Court  of  Common  Pleas  at  Westminster;  J:Udon."  Dated  the 

16th  of  October  1£00.  And  in  pursuance  of  this  fiat  the  said 

indenture  was  inrolled.    A  memorandum  of  such  inrolment 

was  made  and  signed  by  the  proper  officer  of  the  said  court  on 

the  back  thereof  in  the  following  words,  viz.  "  Inrolled  in  his 

Majesty's  Court  of  Common  Pleas  at  Westminster  of  the  term 

cf  the  lloii/  Trinity  in  the  40th  year  of  the  reign  of  G.  3."  By 

indenture,  dated  ^Oth  of  April  1801,  between  the  said  James 

Broadhurst  of  the  one  part,   Mary  Hawkins  (the  widow  of 

Thomas  Hawkins),  John  Bradshaiu,  James  Bi'adshaw,&nd  C. 

.Butler,  of  the  other  part  ;   after  reciting  the  will  of  Thomas 

Hawkins  and  the  said  devise  to  the  trustees  of  his  real  estate, 

and  that  the  testator  bequeathed  all  his  personal  estate  and 

effects,  not  otherwise  specifically  disposed  of,  unto  his  said 

Avife  and  the  other  trustees  named,  oic.  upon  the  trusts,  &c. 

in  the  said  will  expressed,   and  noticing  the  appointment 

of  his  said   A\ife  and  the   said  trustees   to   be  his  executors 

and  guardians  of  his  children;  and  also  noticing  the  codicil 

to  his  will;   and  reciting  that  Thomas  Hawkins  died   in  the 

month    of  September   last  :   and  the  said  James  Broadhurst 

having   declined    to   act,   and   being  desirous  to  renounce 

the  executorship  and    the  trusts  of  the  said  will,  they  the 

said  Man/  Hawkins,  John  Bradshaw,  James  Bradsltaw,  and 

Charles   Butler,    had  alone  proved  the  will   and    codicil  of 

Thomas  Hawkins,  ilwas  witnessed  that  the  said  James  Broad- 
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>.i)  It  -vVtis  said  at  the  bar  that  he  died  on  the  22cl  of  September. 
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hurst,  with  the  privity  and  upon  the  acceptance  of  the  said 
Mary  Hawkins,  John  Bradshaw,  James  Bradshaw,  and  Charles 
Butler,  testified  as  therein  mentioned,  did  by  the  now  said 
abstracting- indenture  absolutely  and  irrevocably  disclaim  un- 
to the  said  *  Mary  Hawkins,  John  Bradshaiv,  James  Bradshaw, 
and  C.  Butler,  their  heirs,  8cc.  all  the  real  and  personal  estates, 
trusts,  &c.  and  authorities  whatsoever  by  the  will  of  Thomas 
Hawkins  devised,  &c.  This  was  executed  by  James  Broad- 
hurst,  and  duly  attested.  The  said  Mary  Hawkins,  John  Brad- 
shaw, James  Bradshaw,  and  C.  Butler,  four  of  the  five  trus- 
tees named  in  the  said  will,  are  the  plaintiffs  in  this  action. 
The  question  for  the  opinion  of  the  Court  was,  Whether 
the  plaintiffs  were  entitled  to  recover  in  the  said  action  ? 
and  that  question  was  agreed  between  the  parties  to  depend 
on  the  following  questions  ;  first,  Whether  the  uses  limited 
by  the  deed  of  the  12th  of  May  1770  have  been  well  re- 
voked by  all  or  any  of  the  subsequent  deeds  and  the  will 
of  Thomas  Hawkins,  so  as  that  the  devisees  named  in  the 
said  will  could  make  a  good  title  to  the  purchaser?  se- 
condly, Whether  it  were  necessary  that  the  said  James 
Broadhurst  should  join  in  a  conveyance  to  a  purchaser  ? 

This  case  was  argued  in  Michaelmas  term  very  elaborately 
and  at  great  length  :  but  it  is  sufficient  to  mention  the  heads 
of  the  argument,  as  the  Court,  in  giving  judgment,  went  so 
fully  into  the  consideration  of  the  principal  arguments  and 
authorities  cited. 

Williams  Serjt.  for  the  plaintiffs  contended,  on  the  first 
question,  that  the  uses  limited  by  the  deed  of  the  12th  of 
May  1770  had  been  well  revoked  by  Thomas  Ilawkins,&nd  the 
powers, thereby  reserved  effectually  executed  by  him.  1st, 
The  deed  of  the  4th  of  December  1798  was  a  valid  execution  of 
the  power,  and  therefore  a  good  revocation  of  the  uses.  But 
supposing  it  otherwise ;  2dly,  The  old  uses  were  well  revoked 
by  the  deed  of  the  17th  of  July  1791.  Or,3dly,At  any  rate  the 
two  deeds  taken  together  amount  to  a  good  revocation.  1st, 
This  is  one  of  that  class  of  powers  which  is  always  construed 
liberally  and  largely.  For  Thomas  Hawkins,  who  was  te- 
nant in  tail  of  the  premises, subject  to  his  father's  life  estate, 
joined  with  him  in  suffering  a  recovery,  by  which  he  acquired 
the  fee  simple,  subject  to  such  life-estate.  For  if  no  uses  had 
been  limited  by  the  deed  to  declare  the  uses,  the  estate  would 

have 
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have  resulted  to  the  father  for  life,  remainder  in  fee  to  T.  1803. 
Hawkins :  but,  though  certain  uses  were  limited  in  conside- 
ration of  the  intended  marriage  by  the  indenture  of  Mai/ 
1770,  yet,  except  as  to  the  issue,  those  were  merely  volun- 
tary, with  respect  at  least  to  the  marriage  ;  such  as  the 
limitations  to  the  brothers  Henry  and  John;  as  in  Jenkins 
v.  Kemish  (a).  In  Kibbett  v.  Lee  (b),  recognized  in  Lord 
Darlington  v.  Pulteney  (c).  uses  were  holden  well  revoked 
by  a  ivill  under  a  pow«r  to  revoke  by  writing  under  hand 
and  seal,  and  delivered:  which  last  stipulation  seemed  to 
point  to  a  revocation  by  deed,  as  the  will  could  not  operate 
as  such  till  after  the  party's  death.  And  a  distinction  was 
taken  in  Sayle  v.  Freeland  (d)  between  the  execution  of 
powers  to  incumber  a  third  person's  estate,  and  the  party's 
own  :  that  in  the  latter  case  the  want  of  little  circumstances 
required  would  be  helped  inequity.  The  principle  to  be  col- 
lected from  the  cases  is,  that  if  the  power  be  substantially 
executed,  the  Court  will  dispense  with  mere  ceremonies 
performed  either  at  another  time  or  place  than  required. 
Here  there  is  no  doubt  but  that  the  deed  of  the  4th  of  De- 
cember 1798  was  upon  the  face  of  it  sufficient  to  revoke  the 
old  uses;  the  only  objection  is,  that  it  was  not  inrolled 
till  after  Thomas  Hawkins's  death ;  but  that  was  a  mere  i  494  -i 
ceremony,  which  might  be  performed  at  any  time,  and 
when  performed  would  have  relation  to  the  execution  of 
the  deed  ;  but  it  cannot  affect  the  validity  of  the  deed, 
which  was  a  complete  deed  by  the  sealing  and  delivery  before 
the  involment :  and  therefore  not  like  a  recognizance  at 
common  law,  which  had  no  effect  till  entered  on  the  roll, 
not  being  till  then  a  perfect  record  :  yet  even  there  if  the 
cognizor  died  after  acknowledgment  before  a  judge,  the  land 
was  bound  before  the  stat.  7  Eliz.  c.4.  from  the  time  of  such 
acknowledgment,  though  no  actual  inroiment  made  till  after 
his  death.  Hall  v.  Winckjie.ld  (e),  recognized  in  Perry  v. 
Boives  (f),  and  Bothomly  v.  Lord  Fairfax  (g).  The  inroiment 
is  not  the  act  of  the  party  but  of  the  Court,  and  therefore  it 
may  be  done  at  ^ny  time ;  and  yet  if  not  inrolled  the  recogni- 
zance is  void.  2  Roll.  Abr.  393.  Till  inroiment  indeed  the 
power  may  be  considered  as  in  fieri,  and  therefore  capable  of 


(a)  Hardr.  395. 
(d)  2  Ventr.  350. 
(g)  1  P.  Wms.  334. 


(c)  Hob.  195. 


(c)  Cowp.  267. 
(/)  1  Ventr. 360. 
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being  released  or  extinguished,  according  to  Di^geis  case 

O  C5  OO 

(«) :  but  it  was  not  there  said  to  be  essential  to  the  execu- 
tion of  the  power  that  the  deed  should  be  inrolled  during 
the  life  of  Digges,  though  the  act  of  inrolment  be  necessary 
to  the  completion  of  the  power.  So  in  Shei/ei/'s  case  (/;), 
the  rule  is  stated  in  argument,  and  afterwards  confirmed  by 
the  judgment,  that  the  execution  of  things  executory  always 
respects  the  original  act  or  cause  executory;  and  when  the 
execution  is  done,  it,  has  relation  to  the  thing  executory  :  and 
all  makes  but  one  act  or  record,  though  it  be  performed  at 
several  times.  And  the  same  was  holden  by  Crukc  and  J\[OH- 
litgue,  Justices,  in  Harcrgi/l  v.  Hare  (c).  Some  convey- 
ances at  common  law  require  indeed  to  be  perfected  in  the 
lifetime  of  the  parties;  but  those  depend  upon  technical 
rules  of  the  common  law,  that  the  freehold  connotbe  in  abey- 
ance, and  consequently  cannot  be  made  to  commence  in  fu- 
turo,  and  that  no  condition  can  be  introduced  to  defeat  the 
limitation  but  in  favour  of  the  grantor  and  his  heirs.  But  it 
is  otherwise  as  to  conveyances  under  the  statute  of  uses, 
where  the  freehold  may  be  limited  to  commence  in  1'uturo, 
either  at  a  definite  time  or  upon  a  certain  event:  it  may 
also  be  defeated,  abridged,  or  postponed  in  favour  of  a 
stranger,  by  a  proviso  in  the  same  deed,  by  a  power  reser- 
ved, or  by  a  springing  or  shifting  use  ;  or  a  use  may  de- 
scend to  the  heir,  and  he  may  take  by  descent,  although 
the  ancestor  were  never  seised  in  his  lifetime.  As  m 
•SV/t'/A'y's  case,  where  there  was  an  interruption  to  the  es- 
tate by  the  death  of  Edtffird  S/icl/ey  before  the  recovery 
was  executed,  and  yet  the  uses  were  deemed  to  be  vested  in 
Richard  his  heirby  descent.  Until  the  recovery  was  perfected 
by  execution  the  estate  vested  in  the  heir,  but  when  so  per- 
fected after  the  death  of  E.  S.  the  estate  of  the  heir  was  de- 
feated. By  the  same  rule,  the  estate  here  may  be  devested  by 
the  inrolment,  which  perfected  the  execution  of  the  power  af- 
ter the  death  of  T/ioinua  Htnrkin*  ;  for  this  is  the  case  of  a  deed 
to  uses,  and  not  a  conveyance  at  common  law.  At  coimn,-', 
law,  if  livery  we're  made  in  view  of  the  land,  the  feoflment  did 
not  operate  unless  entry  were  made  in  the  lifetime  of  the 
feofl'or  and  feoiiee;  (.'<>.  Lit.  4H.  ft.  So  in  grants  to  be 
perfected  by  at tornnu nt,  the  attornment must  be  made  in  the 
lifetime  of  the  parties;  ('".  Lit.  30'J.  a.  But  these  depend 


(a)  1  R<p.  1/3.          (I)  Ik.  00.  b.         (c)  do.  Jac.  512. 
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on  the  particular  nature  of  the  conveyances  :  in  the  one  case 
the  authority  to  enter  is  personal,  and  in  the  other  the  assent  of 
the  tenant  to  the  grant  of  the  lord  is  also  personal ;  and  the 
death  of  either  of  the  parties  is  therefore  necessarily  a  counter- 
mand. But  in  the  case  of  a  conveyance  to  such  uses  as  /.  S. 
shall  appoint,  /.  S.  may  appoint  after  the  death  of  the  gran- 
tor, though  it  must  be  done  in  the  lifetime  of  the  grantee. 
And  even  at  common  law  the  death  of  one  party  will  not  ope- 
rate as  a  countermand  where  the  reason  teases ;  as  in  the 
case  of  an  exchange,  where  if  one  enter,  and  the  other  die 
before  entry,  his  heir  may  enter ;  and  yet  till  entry  the  old 
estate  continued,  and  would  descend  to  the  heir  of  him  who 
entered  in  case  he  had  died  before  the  entry  of  the  other  into 
his  part.  In  the  case  of  copyholds  which  pass  by  the  sur- 
render, and  which  is  a  common  law  conveyance,  though  the 
estate  descend  to  the  heir  of  the  surrenderee  who  dies  before 
admittance,  yet  the  admittance  is  necessary  to  perfect  the  es- 
tate, and  till  admittance  the  wife  of  the  surrenderor  is  enti- 
tled to  dower,  defeazible  however  by  the  entry  of  theheir  of 
the  surrenderee.  Then  if  admittance  after  the  death  of  the 
surrenderor  or  surrenderee  is  the  same  as  if  done  in  their  life- 
time, why  may  not  the  inrolmenthave  the  like  operation  here 
by  relation?  In  Ferryman's  case  (a),  where  the  custom  was 
that  free  land  should  not  pass  without  presentment  of  the  fe- 
offment,  See.  by  the  homage  at  the  next  court ;  yet  it  was  hold- 
en  that  a  presentment  according  to  the  custom  after  the  death 
of  the  feoffor  or  feoffee  would  be  good,  on  the  ground  that  it 
fortified  the  reason  of  the  common  law.  Secondly,  The  deed 
of  1791  was  initselfa  good  execution  of  the  power.  That  deed 
was  inroDed  in  the  lifetime  of  Thomas  Hawkins,o,nd  had  the  as- 
Bent  of  all  the  necessary  parties.  It  is  objected  that  the  assent 
of  Tuite  was  by  letter  of  attorney  only,  but  that  is  not  incon- 
sistent with  the  terms  of  the  power :  for  all  that  is  required  is 
that  the  assent  should  be  in  'writing,  which  this  was ;  and  the 
power  extending  to  the  assent  of  the  executororadmmistraforof 
the  surviving  trustee  shews  thai,  it  was  not  necessarily  in- 
tended to  be  a  persona/  assent ;  and  being  only  required  to  be 
in  writing,  it  need  not  be  by  (h\'d,  though  the  execution  of 
the  power  bv  Thomas  Hawkins  himself  was  to  be  by  deed®? 
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instrument  in  writing ;  therefore  an  assent  in  writing  by  a 
distinct  instrument  was  in  the  contemplation  of  the  settlors, 
[The  Court  here  intimating  a  decided  opinion  against  him 
upon  this  part  of  the  case,  on  the  ground  that  it  would  ope- 
rate as  a  total  destruction  of  the  check  intended  by  requir- 
ing the  personal  approbation  of  the  trustees,  he  said  he 
would  not  press  it  any  further.]  Thirdly,  At  all  events  the 
two  deeds  of  1791  and  1798,  taken  together  amount  to  a 
good  revocation.  And  they  may  be  so  taken  together,  as 
having  the  same  object,  aud  operating  as  one  assurance. 
The  deed  of  1798  recites  that  of  1791,  and  the  doubts  that 
had  arisen,  and  is  an  express  adoption  of  it  in  form  and 
substance  ;  and  the  fii;st  deed  was  inrolled  in  the  lifetime  of 
Thomas  Han-kins.  Then  supposing  the  assent  of  one  of  the 
trustees  not  to  be  sufficiently  obtained  to  the  first  deed,  yet 
such  assent  was  expressly  given  to  it  in  the  second  deed 
referring  to  the  former,  and  being  in  writing  as  required  by 
the  power,  that  is  sufficient,  without  being  by  deed  inrolled, 
or  in  the  same  deed.  The  language  of  the  clause  is  very 
different  in  Good-right  v.  Cator  (a),  where  the  consent  of  the 
trustees  te  a  revocation  of  this  description  was  required. 
Neither  are  the  trustees  restricted  from  giving  their  assent 
as  vrell  after  as  before  the  inrolment  of  the  deed.  As 
where  at  common  law  a  bishop  could  not  aliene  without  the 
consent  of  the  dean  and  chapter,  yet  it  was  holden  that  such 
assent  might  be  given  before  or  after  the  deed  of  alienation, 
and  by  the  same  or  a  different  instrument ;  Foord's  case  (b) : 
a»d  it  was  not  necessary  that  the  deed  of  assent  of  the  dean 
and  chapter  should  be  inrolled,  but  the  deed  of  the  bishop 
would  take  effect  from  the  inrolment.  4  Bac.  Abr.  tit. 
Leases,  (G)s.  4.  which  cites  Co.  lit.  300.  b.  Two  instruments 
may  he  taken  together  as  a  good  execution  of  a  power, 
though  each  singly  would  be  defective  ;  as  in  the  Earl  of 
Leicester's  case  (c),  and  in  Herring  v.  Brown  (b},  where  the 
rule  is  laid  down  that  conveyances  are  to  be  construed  so  as 
to  effectuate  the  intention  of  the  parties.  If  the  Court 
should  incline  against  the  plaintiff  on  all  these  points, 
then  he  contended  that  Thomas  Hcnvkins  having  an  in- 
choate interest  in  the  premises  at  the  time  of  making  his 

(a)  Dougl.  478.         (b)  5  Rep.  81.         (c)   1  Vcntr.  27,8. 

(d)  Carth.  22.  This  was  before  the  slat.  4  Aim.  c.  16.  5.  15. 
enabling  the  uses  of  tines  to  be  declared  by  deeds  executed 
afterwards. 

will 
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M  ill,the  inrolment  after  his  death  was  sufficient  to  give  effect        1803. 
to  the  devise.     And  cited  Selwyn  v.  Selwyn  (a),  where  the 
son  tenant  in  tail  joined  with  the  father  tenant  for  life  in  a 


bargain  and  sale,  dated  12th  of  April,  to  J.  W.  and  his  KEMP 
heirs,  to  make  him  tenant  of  the  freehold,  to  the  end  that  a 
common  recovery  might  be  suffered  to  the  use  of  the  father 
for  life.,  remainder  to  the  use  of  the  son  in  [fee.  A  writ  of 
entry  was  sued  out  returnable  on  the  second  return  of  Tri- 
nity term,  which  began  on  the  7th  of  June  and  ended  on 
the  26th  ;  and  on  the  8th  the  son  made  his  will  ;  and  on 
the  22d  of  June  the  sheriff  executed  the  writ  of  seisin,  and 
made  his  return  on  the  26th,  and  the  son  died  on  the  27th: 
yet  held  that  he  had  a  deviseable  interest  in  the  premises, 
though  he  had  devised  the  estate  before  he  was  tenant  in 
fee  ;  on  the  ground  principally,  as  appears  by  a  MS.  note.  *-  •" 
that  before  the  recovery  was  complete  the  son  wa*  entitled 
to  a  future  use.  Upon  the  second  part  of  the  case,  whether 
it  were  necessary  that  James  Broadhurst  should  join  in  the 
conveyance  to  a  purchaser  ;  he  referred  to  the  deed  of  April 
1801,  which  recites  that  J.  B.  had  declined  to  execute  the 
will  and  wished  to  renounce,  and  then  states  his  absolute 
disclaimer  :  so  that  it  appears  that  he  refused  ab  initio  to 
take  on  him  the  trust.  But  whatever  doubt  there  might 
have  been  at  common  law,  it  is  clear  by  the  stat.  21  H.  8. 
c.  4.  that  when  several  arc  appointed  executors,  though  one 
refuse,  the  others  may  sell.  Co.  Lit.  113.  a.  and  Bonifant  v. 
Greenfield,  (b) 

Abbott  for  the  defendant.  This  was  not  a  settlement  made 
by  the  absolute  owner  of  the  estate,but  a  family  settlement 
on  marriage,  in  which,  though  the  brothers  may  be  volun- 
teers, yet  the  daughters,  who  were  living  at  the  time  of  the 
supposed  revocation,  were  certainly  purchasers  for  a  valua- 
ble consideration,  in  whom  an  estate-tail  would  vest  on 
Thomas  Hawkins's  death  if  the  power  were  not  well  executed  : 
and  the  question  must  be  considered  us  if  he  had  disinhe- 
rited his  daughters  by  his  will  and  disposed  of  the  estate  to 
a  stranger.  By  the  settlement  the  power  of  revocation  and 
appointment  of  new  uses  was  only  given  sub  modo  ;  namely, 
by  deed,  &c.  to  be  executed  by  him  in  the  presence  of  and 
attested  by  three  witnesses,  and  to  be  inrolled,  &c.  with  the 
consent  in  writing  of  certain  persons.  Every  circumstance 

(a)  2  Burr.  1131.  (M  Cro.  Eliz.  80. 

contained 
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whole  settlement,  modifying  the  exercise  of  such  power,  i» 


auainst  of  weight,  and  must  be*  strictly  complied  with.  The  revo- 
KLMP.  cation  attempted  by  the  deed  of  1791,  to  which  there  was 
*[_  430  ]  only  the  constructive  assent  of  one  of  the  trustees  by  means 
of  a  general  power  of  attorney  before  given  to  '1 .  Hawkins, 
being  abandoned  r>s  inefficient  per  se  for  that  purpose  ;  the 
next  question  is,  Whether  the  deed  of  1798,  which  was  not 
inrolled  till  after  the  death  of  Tltonidi  Hawkins,  be  sufficient 
within  the  terms,  of  the  power?  It  is  a  general  rule  in  the 
execution  of  powers  that  all  the  circumstances  required 
must  be  complied  with  ;  more  especially  when  the  power,  as 
here,  is  given  to  the  donee  of  a  particular  estate,  and  not  re- 
served by  the  original  owner  to  himself.  The  cases  are  all 
collected  in  the  2d  vol.  of  Hargreave's  .lur.  Coll.  113.  and 
the  result  is,  that  if  six  witnesses  be  required,  three  will  not 
suffice  ;  if  peers  be  the  witnesses  required,  cojiintoners  can- 
not be  substituted.  Ciold  cannot  be  reserved  under  a  power 
of  leasing  at  the  ancient  rent  of  silver ;  nor  tiro  old  rents  con- 
solidated into  one,  though  of  equal  value;  nor  can  part  of  a 
farm  be  leased  at  a  new  rent  pro  r/ila.  If  scaling  be  required 
to  a  will,  though  not  incident  to  such  an  instrument,  the 
want  of  it  is  fatal ;  and  so  is  the  want  of  a  witness  to  a  testa- 
mentary disposition  of  personal  property  if  so  required.  Not 
even  the  trifling  circumstances  of  tendering  six-ponce  can  be 
dispensed  with.  In  these  cases  there  can  be  no  distinction 
between  a  legal  and  equitable  execution  of  a  power.  Lord 
Darlington  v.  I'ltllcney  (a\  Here  then  if  it  were  essential  that 
the  deed  should  be  inrolled,  as  is  not  disputed,  that  must  be 
done  in  the  lifetime  of  tho  party  whose  act  it  is  taken  to  be, 
and  cannot  be  made  good  by  relation  after  his  death.  There 
is  a  difference  between  inrohnents  under  the  s!at.  27  //.  8. 
c.  16.  and  inrohnents  like  tins  directed  by  the  act  of  the  par- 
[  431  ]  ties.  Before  that  statute  a  bargain  and  sale  operating  under 
the  statute  of  uses  (27  11.  8.  c.  10.)  was  good  without  inrol- 
ment:then  the  latter  statute  enacts  that  no  indenture  of 
bargain  and  sale  shall  be  goorl  unless  it  be  inrolled  with- 
in six  months.  The  word  is  iin/exx,  and  not  until.  There 
is  a  specific  time  within  winch  the  act  must  be  completed, 
and  if  so,  it  stands  confirmed  ab  imlio  from  the  delivery: 


(n)   Coicp.  _().>. 

but 
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but  here  where  no  time   is  limited  for  the  inrolment,  if  it  1803. 

be   sufficient  to  inrol   it   a    day  after  the  party's  death,  it 

may  be  done  at  any  distance  of  time,  within  the  period  of  li-  A  Vt  KI!*S 


.  . 

mitation  for  actions.     The  doctrine  of  relation  would  there- 

fare  operate  very  inconveniently.  But  even  under  the  statute 

of//.  8.,  though  the  inrolment  within  six  months  will  make  the 

deed  good  by  relation  as  between  the  bargainer  and  bargainee, 

yet  it  is  not  so  to  all  purposes,    for   it  will  not  make  and  in- 

termediate lease  good.    Bellingham  v.  Alsop  (a),  Iseham  v. 

Morrice  (b),  and  JJerris  v.  Bowi/er  (c).     The  case  of  Butler  v.    ' 

Jjaker  (d),  lays  down  these  rules  for  regulating  the  doctrine 

of  relation  :  1st,  that  it  is  not  allowed  in  destruction  of  a  law- 

ful estate  vested  ;  2dly,  that  it  shall  help  acts  in  law,  but  not 

acts  of  the  parties  which  are  in  themselves  void  ;  3dly,  that 

it  shall  extend  only  between  the  same  parties;  and  never  be 

strained  to  the  prejudice   of  third  persons,  who  are  no  par- 

ties or  privies  to  the  act.    The  first  and  third  rule  taken  to- 

gether amount  to  this,  that  the   relation    of  law  shall   not 

be  allowed  to  destroy  an  estate  vested  in  a  third  person  who 

is  no  party  to  the  act  to  which    such   relation  is  to  apply  : 

and  both  this  and  the  second  rule  will  be  violated  if  the  rela- 

tion contended  for  take  place.     (In  support  of  the  first  and 

third  rule  he  cited)  Albany's  case  (c),  Hinde's  case  (/).  Digges'   r  432  "j 

case  (g),  and  Thomson  v.  Leach  (//)•    Now  here  the  daughters 

of  T.  Hawkins  are  in  by  a   title  antecedent  to  the  deed  and 

will  under  which  the  appointees  claim,  namely,  under  the  ori- 

ginal settlement.     (In  support  of  the  second  rule  he  cited) 

BeHin^hani  v.  Alsop  (/),  l.<eiia/n  v.  Morrice  (h),  the  case  of  the 

king's  patent  (/),  Pen-//  v.  Jiowes    (in),  Elliott  v.  Dauby  (n). 

'Ben.net  v.  Gawch/  (o),  the  Duke  of  Marlborough  v.  Lord  Go- 

doipli'm  (p),  and  Moss  v.    Charnock  (//}.       In  Perry  v.  BOM^S, 

the  reason  is  assigned  why  in  the   case  of  a  recognizance 

acknowledged  before  a  Judge,  it  binds  the  lands,  \\  hen  after- 

wards recorded,  from  the  time  of  the  caption;  because  it  is  a 

(a)   Cro.  Jnc.  52.        (7>)   Cro.  Cur.  110.        (c)  2  Show.  156. 
(rZ;  3  Rfp.  28.  29.     (e)  1  Rep.  110.  (  f)  4  Rep.  70.  b. 

(<!}   1  Hep.  1/3.          (h)  2  Ventr.  198.          (i)   Cro.Jac.52' 
(/•)   Cro.  Car.  110.     (I)  Mcmioned  in  2  Show.   157. 
(«;    1    Ventr.  WO.  and  T.Jon.  196.  v«)   12  Mot,7.  3. 

(o)  1  Show.  200.  and  Curth.  178.  (p)  2  Vcs.  61. 

(q)  Ante,  2vol.  299. 

judi- 
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1803.       judicial  act,  of  which  the  caption  is  the  principal,  and  s6 
~  binds  from  the  time  :  that  therefore  is  not  properly  speak- 

aqainst  *n»'  a  questi°n  °f  relation,  but  rather  from  what  time  the  act 
KEMP.  itself  takes  its  inception ;  and  the  Court  say  that  it  is  the  ac- 
knowledgment itself  which  gives  it  validity.  And  this  ap- 
plies as  well  to  Hvllv.  Wingfield(a).  Shelley's  case  (b)  does 
not  apply;  for  the  Court  there  held  that  the  judgment  in  the 
recovery  obtained  on  the  same  day  that  Edward  Shelley 
died  was  binding  proprio  vigore  upon  the  parties,  inde- 
pendant  of  any  question  of  relation.  The  cases  of  eopyhold 
proceed  upon  the  peculiar  nature  of  the  estate;  which,  as  be- 
tween the  surrenderor  and  the  surrenderee,  passes  entirely 
by  the  surrender ;  admittance  being  only  necessary  as  between 
[  434  ]  the  latter  and  the  lord.  Holfast  v.  Clapham  (c).  2dly,  If 
the  inrolment  cannot  operate  by  relation,  it  cannot  o- 
perate  at  all  in  this  case.  The  power  is  given  to  the 
tenant  for  life;  it  is  annexed  to  his  estate,  and  must  be 
executed  completely  during  the  continuance  of  that  es- 
tate. Upon  his  death  eo  instant!  his  daughters  became 
tenants  in  tail  by  virtue  of  the  original  settlement,  and  their 
estates  cannot  be  divested  by  the  inrolment  made  by  other 
persons,  The  case  of  fines,  and  of  grants  at  common 
law.  not  complete  at  the  death  of  the  parties,  apply  here  : 
and  there  is  no  such  distinction  as  that  attempted  to  be 
shewn  between  grants  at  common  law  and  under  the  statute 
of  uses ;  for  many  of  the  cases  before  cited  are  of  the  latter 
description.  Whatever  interest  vests  under  the  deed  of  revo- 
cation must  have  vested  in  T.  11.  himself,  which  could  not 
be  after  his  death.  The  inrolment  must  be  his  act  to  whom 
the  power  is  given  to  revoke  by  deed  indented  and  inroHed ; 
but  how  can  an  act  be  attributed  to  one  who  was  dead  at  the 
time?  It  is  not  enough  that  he  intended  to  do  the  act ;  for  he 
might  alter  his  intention  at  any  time  before  the  final  com- 
pletion of  it.  Perhaps  the  very  reason  why  it  was  not  im- 
mediately inrolled  was  on  account  of  his  own  doubts.  It 
does  not  even  appear  that  he  had  given  directions  to  have 
it  inrolled  before  his  death  ;  which  at  least  ought  to  have 
been  shewn.  Then  as  to  T.  Hawkins  having  before  inrol- 
ment a  possibility  of  interest,  which  he  might  devise,  even 
admitting  that  the  deed  could  have  effect  given  to  it  form 
the  date  of  the  inrolment,this  was  not  a  deviseable,  because  no  t 

(a)  Hob.  195.          (b}  1  Rep.  93.         (c)  1  Term.  Hep.  600. 

a  de- 
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a  descendible,  interest.     It  is  not  every  moral  possibility  that         1803. 
is  descendible  or  devisable;  an  eldest  son  dying  before   his 
father  who  is  seised  in  fee  cannot  devise  the  *  possibility         (    • 
which  he  had  of  enjoying  the    inheritance.     In  Selwyti  v.        KKMP. 
Sehvi/n  (a),  the  interest  of  the  testator  was  descendible,  be-  -*[_  434  } 
cause  he  outlived  the  completion  of  the  recovery ;  he  lived 
to  see  that   conveyance   complete,  out  of   which  the  uses 
were  to  arise  :    but  here   Thomas  Hawkins  died  before  the 
completion  of  the  conveyance  which  was  to  give  him  the 
contingency  devisable.    As  to  the  argument  that  both  deeds 
taken  together  are  sufficient  to  revoke  the  settlement,  though 
neither  of  them  per  se  can  so  operate,  and  that  the  consent 
of  the   trustees  need   not  be  by   the  same  instrument,  it 
is  incongruous  on  the  face  of  the  proposition  that  two  inva- 
lid  instruments  can  make  a  valid  one  :  the  cases  of  Lord 
Leicester  (b)>  and  Herring  v.  Brown  (c},  cited  in  support  of  it, 
do  not  apply ;  for  those  were  cases  of  powers  executed  by 
deed  and  fine,  where  the  fine  levied  and  the  deed  to  declare 
the  uses  were  intended  to  have  the  same  operation ;  it  was 
all  meant  us  one  conveyance;  and  therefore  differed  from 
.Digged  case,  where  the  fine  was  to  uses  different  from  those* 
to  which  the  bargain  and  sale   was  made.     The  two  deeds 
here,  however,  were  not  intended  to  operate  as  one   con- 
veyance ;   but   each   was  executed  as  a  perfect  act  at  the 
time.       R.  Tnite,  the  trustee,  does  not  by  the  second  deed 
give   his  assent  to  the  first  but  to  the   new  deed  to  be  af- 
terwards inrolled.  This  appears  by  the  language  of  the  deed 
of  1798  itself.     As  to  the  second  branch  of  the  case,  Whe- 
ther,  supposing   there  was   a  good  revocation,   J.    Broad- 
hursl,  one  of  the  executors  and   trustees,  were  a  necessary 
party    to    the    conveyance  ?    ho    admitted    that    he    could 
not  maintain  the  affirmative,  since  the  stat.  of  J  [.  8.  and 
the    cases    decided  on   it,   particularly  T&omfant  v.   Green-       r  ^,[:    } 
field  (fh.      The  reason  of  ils  having  been  required  in   this 
case   was  on    account  of   the   provision    that   the    receipt 
of  all  the  trustees  named  for  the  purchase-money  should  be 
a  discharge  to  the  purchaser. 

Wil/iams  Serjt.in  reply  said,  that  the  power  coming  from  tho. 
person  who  had  the  principal  interest  and  estate  of  inheritance 
in  the  property,  though  not  the  absolute  fee,  was  to  be  con- 

(a)  1  Blue.  '222.  (b)  1   Ventr.  278. 

(c)  lb.  3«8.  371.  (d)  Cn>.  EUz.  80. 

VOL.  IH,  Z  strue'l 


435  CASES  IN  HILARY  TERM 

struct!  liberally,  and  not  as  in  cases  where  there  was  r>.  power 
HAWKINS     tO  encinn^or  ^ie  tsiale  °f  a  third  person.     That  no  incon- 
cyatHst       veaience  could  ensue  from  the  length  of  time  which  might 
KEMP.        intervene  before  the  inrolment  ;   for  the  daughters  of  T.  H. 
having  an  estate  tail  vested  in  them  from  the  dtuth  of  their 
father  btfore  the  inrolment  might  defeat  the  revocation  by 
suffering  a  recovery  in  the  mean  time  :  for  which  lie  relied  on 
Digged  ea;>e  (a),  A/r/W/.v  v.  Sheffield  (!>),  and   Page  v.  ILiy- 
u-ard  (c).      He    admitted   that  the  cerejnony  of    inrolment 
\vas   necessary,  ln;t   contended  that  it  was  good   if    done 
at  any  tune.     That  the   objection  to  the  divesting   of  the 
daughters'  estate  by  relation  could  not  hold,  because  that 
would    equally   have    been    the    case    if  the  inrolment  had 
been  made  in  the  lifetime  of  7'.    //. :   and  the  delay  cannot 
be  objected  to  by  them,  because  it  gave  them  the  greater 
chance    to    defeat    the    execution    of    the    revocation    by 
suffering  a   recovery  in  the  mean  time.     And  he  observed, 
that    the   appointees    would   take   here    not    by   the    will, 
but  by   relation   back  to  the    original   power.      lu  addition 
[  4Jo  J        £O  £jie  c;lses  before  mentioned  he  reien'ed  to  .\<W/c;'  v.  The 
l$i*ho}>  of  Winchester  (il),  where  .S.  and  his  wile  being  seised 
of  a  parsonage  to   them   and  the  heirs  of  .S'.,    granted   the 
samo  to  King  //.  y.  and  his  heirs  by  deed  of  10th  May  1531. 
A  IK;  then  the  king, by  letters  patent  dated  '21st  of  July  fol- 
l.jvrinj',  granted  another  parsonage    to  them   and  the 
c f  .V.  in  consideration  of  the  other,  and  on  the  2'ith  of 
-S.  and  his  wife   acknowledged  and  mrolled  the  deed,    and 
hr)'l  tliat  though  it  was  not  complete  nor  perfected  for  want 
of  inrohnent  at  the  tune  of  the  king's  grant,  yet  when  the 
inrolment  came   it  took  cited  from  the  first  act;  and  there- 
fore that  between  the  pa; ties  it  should  bind  to  all  purposes 
ab  initio,  though  in   a  collateral  respect:  and  therefore  the 
case  cited    fro  in    Cfo.  Jnc.  -V2.   cannot,  be  law.       He   denied 
tir.vt  in   copyholds  the  estate  pushed  out  of  the   surrenderor 
till  admittance  of  the  surrenderee,  though  after  admittance 
it  will  relate  back,  which   was  the  case  of  Doc  v.  (^liiplunn, 
The  case  of  J/ovs   v.  C/umiock  went  on  the  ground  of  public 
policy,  and  the    it  „  ,slennj  was  not  a  mere  matter  of  cere- 
mony as  the  inrolment  in  tins  ca>e.      He  also  recapitulated 

(a)  1    /.V,;.  173.  (f»)  '2  B,o.  Chan.  Cas.  215. 

(t-)  2  Sa.lk.  -S70.  (J)  Uou.  2'2'2. 

thi- 
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the  principal  cases  cited  by  him  before,  and  relied  on  them         1803. 
in  answer  to   some    of  the  cases  cited  bv  the   do  fend  nut's 
counsel. 


. 

At  the  conclusion  of  the  argument  it  was  observed  by  one       KJ-'MP. 
of  the  Judges,  that  it  did  not  appear  when  Tiiifc  executed 
the  deed  of  assent  :  but  it  was  admitted  to  be  during  the  life 
of  2'.  Hawkins. 

Cnr.  adv.  vult. 

Lord  ELLENBOROI  ;;n  C.  J.  now  delivered  the  judgment 
of  the  Court. 

This  was  an  action  of  assumpsit  brought  to  recover  the   [  437    j 
unpaid  remainder  of  a  sum  of  I'TD'Jo.,  the  purchase-money  of 
certain  parts  of  an  estate,  which  had  been  sold  by  the  plaintiff:* 
by  auction,  and  purchased  by  t,h<:  defendant  thereat,  under 
certain  conditions  of  sole,  and  whereupon  the  defendant  had 
paid  £1-100.  by  \vay  of  deposit.     The  plaintiff*  m  their  de- 
claration  aver,    that   they  were  ready  and  willing    to  make 
out,  and  did  make  or.i,,  a  guvd  /iJc  to  the  purls  of  the   estate 
sold  by  thefti  ,  according  to  the  conditions  of  sale,  and  v/ere 
also  ready  0,1  id  willing  to  execute  a  conveyance,  and  to  deli- 
ver possession  accordingly,  but  that  the  defendant  dispen- 
sed with  their  so  doin^,  and  discharged  them  therefrom,  and 
wholly  refused  to  pay  the  remainder  of  the  said  purchase-mo- 
ney   demanded.      Tho  defendant  pleaded  the  general  issue 
non  assumpsit.   The  cose  came  on  lobe  tried  before  me,  and 
a   verdict  was  found  for  the  plaintiff,    subject    to  the  opi- 
nion of  the  Court  on  a  cfse  disclosing   tho  whole  transac- 
tion. [His  lordship   here  suited  the   substance   of  the   case 
reserved  Li  maiT.ei1  before  si.:*'  eel  ;  au-.l  then  continued.]  The 
•  juestion  for  the   opinion   of  the   Co-.ivt.  was,  Whether  the 
plaintiil's  were  entitled  to  recover?     Aivi  tlia.1-.  (pie:;tion  v/as 
agreed  between  the  puriies  lo  depend  OH  the  following  riues- 
tions  :  First,  Whether  the  tiscs  limited  by  the  dee-.!  of  the 
12th  of  Mm/  1770  have  been  well  vcvokedby  all  or  any  of  the 
subsequent  deeds,  and  the  will   of   Thomas   Hawkins,   so    as 
that,  the  devisees  named  i;\  the  said  will   could  make  a  good 
title  to  a  purchaser?     Secondly,  Whether  it  were  necessary 
that  the  said   James    JSroad/nmt  should    join  in  a   convey- 
ance to  a  pure-baser?     The  lal.'or  of  these   questions  was 
properly  abandoned  by  the   defendant's  counsel,  as  not  ca- 
pable of  beinc;  contended  for  with    effect  on  the  pnrt  of  his    L  **OfS   j 
client. 

Z    >  Tha 
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[  439  ] 


The    question    then   which  remains    for    determination 
is,    Whether  the  uses  limited  by  the  deed  of  1770    have 
been  well  revoked  by  all  or  any  of  the  subsequent  deeds, 
and  by  the  will  of  Thomas  Hawkins'!     In   the    first  place, 
the    deed    poll    of    the   17th    of  Ju/i/  1791,    executed    by 
Thomas    Hawkins    as    attorney  for  Robert    Tuite,    may    be 
laicl  out  of  the  question,  inasmuch   as  it  is  a  deed  which 
is  neither  competent  to  revoke  the  old  uses  of  the  inden- 
ture of  the   12th  of  Mai/  1770,  or    to  declare    new    uses. 
The  consent    and   approbation    of  Robert    Tuiie   (amongst 
others)  was  by  the  indenture  of  1770  made  necessary  to  the 
revocation  of  the  old  uses,  and  the  declaration  of  new  uses  by 
Thomas  Hawkins.     It  was  so  made  necessary  for  the  purpose 
of  electing    un  independent  check  and    control    in   Robert 
Tuitt  and   the    other  trustees  over   the  disposition  of  this 
property  by  Thomas  Hawkins.     Indeed   the  validity   of  the 
revocation  and  appointment  executed  under  the  authority  of 
the  power  of  attorney  appeared  to  the  counsel  for  the  plain- 
tiffs so  little  maintainable,  that  it  was,  upon   an  intimation 
from  the  Court  of  what  would  probably  be  its  opinion  upon 
that  head,  at  an  early  period  of  the   argument  abandoned  ; 
at  least  as  to  its  being  of  itself  a   substantive  and   effectual 
deed  of  revocation  and  appointment.     But  the    inrolment 
which   that    deed    of    1791    received,    was     afterwards    en- 
deavoured in  argument  to  be  transferred  and  handed   over 
to  the  deed  of  1798,  in  order   to  obviate  the  want  of  hiroi- 
ment  in  the  life  of  Thomas  Hawkim,  under  which  that  deed 
laboured.     And  in  support  of  this   attempt  Lord  Leicester's 
case,  1  Vent,   278.    was    relied   on.     There    Lord    Leicester, 
having  a  power  by  writing  indented,  subscribed  by  his  hand 
and  sealed,  to  revoke  uses,  covenanted  by  writ'ini*  sealed  und 
subscribed  bv  Ins  hand  to  levy  a  fine  to   other  uses  ;  \vhich 
fine  was  afterwards  levied:  and  al though  neither  instrument 
was  of  itself  sufficient  to    revoke   the  old  uses,  Lord   Hale 
held  that  conjointly  they  would  cio  it:  observing   upon  that, 
occasion,    qua>   non   prosunt  sing'Jn    juncta    juvunl.      Jlut 
that  authority  will  not  assist  i!;e   plaiutii-s  in 

th>;  u.-:es  :  I,;.: 


there  it  w;is  the  intention  of 
covenant:  ;  ::d  fins:  should  rev< 
i'-arci^  ;:,;  ,//.V/'/  tint  ll-.c  Livt  r/ 

ii'C*,  Uiiti   tiiui.  ti'i\.'   iiiro»i:iOtlt  t.' 

'.o,  or  be  in  anv  \vf»v  conn 


'/// 
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/•  that  the 
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revoke  tin' 
e  applied 
On  tiic 

contrary, 
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contrary,  the  deed  of  1798  in  the  body  of  it  takes  notice  of        1803. 
the  inrolment  as  an  act  to  be  done  in  respect  of  the  ihcn  ere- 

T-T    *   xi'  T7   T  V  • 

cut  ing  deed;  thereby  not  only  adverting  to  the  necessity  of  ac-        '  '  •    . 
tual  inrolment,  but  virtual/i/  disclaiming  the   benefit   (if  in-       KEMT. 
deed  in  any  shape   such  benefit   could  have  been  derived 
from  it)  of  the  inrolment  of  the  former  inefficacious  deed 
of  revocation  and  appointment  of  the  17th  of  July  1791. 

Before  I  proceed  to  consider  the  arguments  on  which  the 
deed  of  the  4th  of  December  1798  was   contended  to  be  a 
good  execution  of  the  power,  I  will  state  what  the  terms  of 
that   power  require  :  it  being    remembered   that  the   only 
objection  is,  that  this  deed  was  not  inrolled  until  after  Mr. 
Hawkins'  death.     The  terms   required   that  the  revocation 
should  be  by  a  deed  or  instrument   in  writing,  executed  in  the 
presence  of  and  attested  by  three  credible  witnesses,  and  inrolled 
in  one  of  his   majesty's   courts    of  record  at  Westminster,  and   [  440  ] 
with  the  consent  and  approbation  of  Hawkins'  ivife,  hi*  father, 
father-in-law,  the  trustees  of  a  term  of  500  years  in  the  settle- 
ment of  1770,  and  also  a/I  t/te  trustees  to  support  contingent  re- 
mainders, being-  in  all  nine  persons.     Every  one  of  tftese  re- 
quired  circumstances  is  in  itself  perfectly    arbitrary,  and 
(except  only  as  it  is  in  fact  required)  unessential  in  point  of 
effect  to  the  legal  validity  of  any  instrument   by    which  the 
old  uses  should  be  revoked,   or   new  uses  declared.     It  is 
in  itself  immaterial  whether  the  instrument  in  writing,  pur- 
porting so  to  revoke    and  declare   the  uses,   should   be   by 
deed :  whether  such  deed  should  be  executed  in  the  presence  of 
what  and  how  many   witnesses:  whether  it  should  be  after- 
wards attested  by  the  witnesses,  and  ultimately  inrolled  in 
any  court  of  record:  and  whether  it  should  be  sanctioned  by 
tlie  consent  and  approbation  of  the  several  trustees  named  for 
that  purpose.  It  might(if  it  had  so  pleased  the  parties  creating- 
the  power)  have  been  done  by  any  writing  of  t.lie  persons  so 
authorised,  unsealed,  unal tested,  iniinroll.ed,  and  unsanctiomd, 
by  any  consent  or  approbation  whatsoever.    If  these  circum- 
stances be  unessential  andunimportant,except  as  they  are  re- 
quired by  the  creators  of  the  power,  they  can  only  be  satisfied 
by  a  strictly  literal  and  precise  performance.  They  are  incapa- 
ble of  admitting  any  substitution ;  because  the:;o  requisitions 
have  no  spirit  in  them  which  can  be  otherwise  satisfied  ;  inca- 
pable of  receiving  any  equivalent,  because  they  are  in  them- 
selves 
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selves  of  no  value.  And  indeed  in  this  case  the  inrolmenthas* 
been  considered  on  both  sides  as  a  thing  necessary  to  be  done 
at  some  time  or  another ;  and  which,  after  Digged*  case,  could 
not  be  denied.  And  the  question  on  this  part  of  the  case  is 
only  whether  it  can  have  any  eli'ect,  as  it  was  not  done  in 
Thomas  Hawkins's  lifetime?  And  this  question  depends 
upon  what  shall  be  a  fair  construction  of  the  clause  giving 
the  power;  in  making  which  the  Court  is  to  decide  accord- 
ing to  what  they  shall  judge  to  be  the  intention  of  the  par- 
ties, not  restraining  or  lessening  the  power  bv  a  narrow  and 
rig'id  construction,  nor  by  a  loose  aud  extended  interpreta- 
tion dispensing  with  the  substance  of  what  was  meant  to  be 
performed.  And  looking  at  the  question  in  that  light,  we 
are  of  opinion,  that  this  power  ha*  no!  been  well  executed. 

My  Brother  William*,  who  argued  that  it  was  well  executed, 
contended,  that  the  deed  of  revocation  was  perfect  without 
inrohnent;  that  it  was  a  mere  ceremv;/;/,  something  collateral, 
which  might  be  done  fit  a>/t/  lime,  and  that  there  was  nothing 
personal  in  the  inrohnent;  and  in  the  course  of  his  argument 
pointed  our  attention  to  some  of  the  differences  between  con- 
veyances at  common  law  and  by  the  statute  of  uses  :  citing 
in  support  of  the  points  he  contended  for,  amongst  other 
cases,  the  case  of  Hall  and  Wiiipjield,  llo'i.  ][)•">.,  which 
was  the  case  of  the  inrohnent  of  a  recognizance;  Khelley\ 
case,  1  Re] i.  99.,  where  an  execution  on  a  common  recovery, 
taken  out  after  the  death  of  the  tenant  in  tail  suifering  the 
recovery,  was  holden  to  vest  the  uses  in  Richard  Shi-liey, 
and  to  take  the  estate  from  the  heir  of  ildirard  Shelley,  to 
whom  it  had  descended;  and  Ferryman's  case,  5  Rep., \vhere, 
the  custom  of  a  manor  being  that  every  alienation  of  lands 
within  it  should  be  presented  at  some  court  inlhni  a  //ear, 
it  is  laid  down  that  the  presentment  may  be  made  after  the 
death  of  the  feofi'or  or  feoffee :  and  reasoning  from  the  ana- 
logy, which  he  conceived  lo  subsist,  between  the  case  at 
bar,  and  surrenders  of  copyholds,  and  of  exchanges,  where 
the  t.iile  may  be  perfected  by  entry  after  the  death  of  <  ither 
party. 

On  (he  other  side  it  was  contended,  that  the  iurolment, 
according  to  the  general  doctrine  of  powers  ought  to  have 
been  in  the  life  of  Thomas  Hawkins :  that  the  mischief 

would 
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would  be  enormous  of  allowing  an  inrolment  at  any  period,         1803. 
as  no  time  is  limited  by  the  deed  :  that  the  relation  contended 

for  would  operate  to  the  destruction  of  alawful  estate  vested 

nil  / 1      j  •    >      T  T        •  ,       ngainst 

in    1/iomas   Hawkins  s  daughters,  and   to  make  good  void        KEMP 

acts  of  the  parties;  which  cannot  be.  And  in  support  of 
these  positions  ,^//W_y's  case,  Hyde's,  ease,  and  Diggers,  in 
Lord  Coke,  Perry  v.  Bowes,  in  Sir  Thomas  Jones,  The  Duke 
of  Marlborough  v.  Lord  Godo/p/iin,  2  Vesey  61.,  and  other 
cases  were  cited. 

To  some  of  the  positions  on  which  my  Brother  Williams 
rested  his  argument  we  do  not  agree.  There  is  a  fallacy 
in  laying  it  down,  that  the  deed  of  revocation  was  perfect 
without  inrolment.  For  as  the  power  of  revocation  depends 
entirely  on  those  steps  being  pursued,  which  the  persons 
creating  the  power  have  precribcd,  the  point  is  not  whether 
a  deed,  which  may  be  one  of  the  things  necessary  to  work 
a  revocation,  has  till  the  circumstances  belonging  to  it  which 
the  law  requires  to  give  validity  to  a  deed,  as  such  :  but  the 
question  is,  Whether  it  be  perfect,  as  that  particular  instru- 
ment which  is  required  for  the  purpose  of  effecting  a  revo- 
cation. A  deed,  qua  deed,  certainly  requires  no  inrolment 
to  give  it  validity;  that  is  not  a  thing  which  arises  from  or  is 
connected  with  the  nature  of  the  instrumentitself.  But  if  an 
instrument,  attended  with  all  the  circumstances  necessary 
to  the  perfection  of  a  deed,  will  n.it  operate  to  effect  a 
revocation  from  the  omission,  of  certain  other  circum- 
stances which  have  been  required  by  the  authors  of  the 
power,  those  omitted  circumstances  are  on  that  account  most  [  443  . 
unquestionably  necessary  to  the  validity  of  that  instrument, 
which  is  to  eii'eot  the  revocation;  and  in  such  case  the  in- 
rolment becomes  as  e^seutial  to  such  an  instrument  as  the 
sealing  and  delivery  ti'cieof.  If  there  were  no  sealing  and 
delivery  there  vvovLl  Le  no  deed:  and  if  inrolment  be 
wanting,  though  there  be  a  sealing  and  delivery,  the  pre- 
scribed instrument  of  revocation  is  not  completed;  and 
if  not  complete,  cannot  be  valid  and.  effectual  for  that 
purpose. 

Another  position  of  my  Brother  \Villiam.i  with  which  we 
cannot  agree  is,  that  there  was  in  the  inrolment  nothing 
personal.  If  by  that,  it  had  been  only 'meant,  that  the  act 
of  iurohnent  need  not  be  by  the  bauds  of  Hawkins  liiai-clf, 

of 
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of  that  there  can  be  no  doubt;  but  there  canbe  no  question 
but  that  every  step  of  the  revocation,  excepting  the  con- 
sent of  the  persons  named  for  that  pin-pose,  rested  entirely 
with  Mr.  Hawkins:  that  he  might  stop  where  he  pleased; 
and  that  if  he  had  resolved  to  leave  the  revocation  imper- 
fect by  not  pursuing  it  through  all  the  necessary  steps,  it 
was  entirely  with  him  so  to  do.  An  inrolment  could  not 
have  been  made  without  his  authority.  One  object  of  the 
inrolment  might  be  to  afford  a  period  for  consideration,  after 
all  other  steps  to  revoke  the  old  uses  and  appoint  new  ones 
had  been  taken:  and  if  that  were  the  object,  could  a  stran- 
ger during  his  life,  after  all  those  steps  had  been  gone 
through,  be  allowed  to  inrol  the  deed,  and  to  do  that  which 
remained,  and  was  necessary  to  complete  the  revocation, 
without  T/iornns  Hawkins's  authority,  or  even  against  his 
will?  Which  would  be  the  case,  if  there  were  nothing  per- 
sonal in  the  inrolment. 

The  difference  between  conveyances  by  the  statute  of  uses 
and  at  common  law  are  unquestionably  verv  great,  and  much 
may  be  done  in  the  one  way,  which  could  not  be  effected 
by  feoffment,  grant,  and  the  other  modes  of  transferring 
property  which  obtained  prior  to  the  statute.  But  the 
matters  alluded  to,  such  as  limiting  estates  of  freehold  in 
futuro,  the  defeating  estates  either  wholly,  or  partially,  in 
favour  of  others  than  the  grantor  and  his  heirs,  is.c.,  ait 
questions  of  a  very  different  description  from  that  now  be- 
fore us.  We  are  not  now  considering  what  effect  an  in- 
strument properly  executed  may  have  by  means  of  the  statute 
of  uses;  but  whether  an  instrument  intended  to  defeat  uses 
already  created,  and  to  raise  new  ones,  lias  or  lias  not  been 
executed  with  the  formalities  and  in  the  manner  required. 
How  far  it  may  operate,  and  in  what  way  differently  from 
a  conveyance  at  common  law,  are  questions  dependant  on 
the  statute  of  uses  ;  but  they  are  questious'which  cannot  arise 
until  it  shall  be  settled,  whether  the  deed  to  limit  or  revoke, 
be  or  be  not  well  executed?  In  .N//iV/<v/'s  case  the  question, 
Whether  the  execution  vested  the  estate  in  the  recoveror  ? 
was  a  question  at  common  law.  depending  upon  a  rule  of  law, 
that  every  execution  hath  relation  to  the  judgment;  (  l.illing- 
/o//'s  case,  7  Rt'jt.  38.)  not  at  all  upon  the  statute  of  uses. 
And  upon  that  principle,  though  Edward  She/ley  died  before 

the 
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the  execution,  yet  inasmuch  as  it  related  back  to  the  recovery,         1 803. 
which  was  in  his  lifetime,  the  uses  of  the  recovery  were 

holden  to  be  executed  in  him,  and    Richard  his  son  to  be  in. 

„  .  ftnn.inst 

in  the  course  ot  descent.     And  the  same  doctrine,  as  to  the        KKMP. 

relation  of  the  execution,  would  have  holu^n  if  the  proceed- 
ing had  been  adverse.  This  observation,  therefore,  does  not 
distinguish  this  from  the  cases  of  feoffment  and  110  livery,  [  445  ] 
and  of  grants  and  no  attornment,  before  the  feoffbv's  and 
grantor's  death;  which  cannot  be  completed  for  want  of  the 
existence  of  one  of  those,  who  must  be  a  party,  and  con- 
senting to  the  act  necessary  to  complete  the  conveyance. 
The  question  before  us  is  not,  as  1  have  observed,  as  to 
what  may  be  the  operation  of  the  statute  of  uses  upon  an 
incomplete  act  becoming  complete;  but,  whether  that  act, 
without  which  no  use  can  arise,  could  be  completed  after 
Thomas  Hawkins's  death.  And  there  has  been  no  distinc- 
tion pointed  oftt  between  conveyances  at  common  law,  and 
those  by  the  statute  of  uses  as  to  the  consummation  of  the 
deed,  which  in  the  one  case  is  to  convey  the  estate,  and 
in  the  other  to  ascertain  the  uses;  but  the  distinction  is  as 
to  the  effects  of  such  different  instruments  after  they  are 
consummate  and  perfect. 

The  case  of  a  recognizance  cited  from  'Hobart,  195.  is 
very  distinguishable  from  this  case.  The  objection  here  is 
that  the  whole,  which  was  required  of  Thomas  Hawkins  to 
revoke  the  uses  of  his  marriage  settlement,  was  not  per- 
formed. But  in  the  case  in  Hobart  there  was  no  question 
whether  the  cognizor  had  any  thing  further  to  do.  The 
acknowledgment  before  the  Judge  gave  the  recognizance 
the  force  of  a  record.  The  cognizor  had  done  all  he  had  to 

O 

do;  nothing  further  was  wanting  on  his  part  to  bind  himself 
or  his  lands ;  though  the  inrolment  wos  necessary  for  rhe 
testification  and  perpetuating  of  it.  Tins  was  rm  act  which 
might  be  done  in  inviturn.  This  distinction  applies  to 
some  other  cf  the  cases  cited  for  the  plaintiffs.  In  Pcrni- 
man's  case  the  feoffor  had  done  all  he  had  to  do  ;  after  that 
feoffment  he  had  no  control  over  the  estate;  nothing  further  ,  <  ;«>  -i 
was  wanting  on  his  part:  nor  was  his  assent  noco^u'v  10 
the  presentment  which  the  custom  required:  the  procuring 
that  to  be  done  was  for  the  feoffee,  and  not  for  the  icuffor; 
so  says  the  book.  "  Caveat  emptor;  and  he  at  his  peril  is 
VOL.  III.  A  a  "  to 
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the  case  of  a  surrender  of  a  copyhold,  the  admittance  is  not 
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against       the  act  or  the  surrenderor;   there  is  nothing  personal  in  it 

KEMI>.  as  to  him:  the  surrenderee  is  to  procure  himself  to  be  ad- 
mitted, which  the  surrenderor  has  no  power  to  prevent. 
The  same  observation  holds  as  to  the  case  of  an  exchange. 
Arid  however  these  several  instances  may  prove  the  doctrine 
of  relation  under  the  circumstances  attending  them,  they 
all  fail  of  proving  any  tiling  to  support  the  plaintiffs'  case, 
unless  it  had  been  previously  shewn  that  the  inrolment  in  this 
case  was  an  act  with  which  Hawkins  was  not  concerned,  and 
which  might  have  been  done  without  his  consent.  Th( 
question  is  not  so  properly  a  question  of  relation,  as  whether 
the  inrolment  can  have  any  effect  without  Hawkins's  authority  ': 
which  necessarily  determined  with  his  life. 

i%£f.s's  case,  in  1  Itcp.  173.  relied  on  by  the  defendant's 
counsel,  is  a  very  material  case  to  shew  that  the  inrolment 
could  not  be  after  the  death  of  I  Lair  kins.  There  Christopher 
Digues  beinir  tenant  for  life,  remainder  over  with  a  poirer 

w*.  >  O  '  Ji 

by  deed  indented  to  be  int  oiled  in  aitij  of  the  Queen's  courts 
to  revoke  any  of  the  uses  and  limit  new  ones,  by  deed  in- 
dented and  inrolled  in  the  Court  of  Common  Pleas  declared, 
that  for  the  payment  of  his  debts,  ixe.  from  the  time  of 
the  inrolment  of  that  deed  in  Chancery  all  the  uses  should 
be  void.  Afterward  he  levied  a  fine  of  the  lands  to  other 
[  447  ]  uses,  and  after  the  levying  of  such  fine  the  deed  of  revo- 
cation was  inrolled  in  Chancery.  And  it  was  holden  (by 
the  third  resolution)  that  until  that  indenture  was  inrolled, 
there  w^s  no  perfect  revocation;  and  (by  the  fourth  resolu- 
tion) that  the  fine  levied  before  the  inrolment  had  extin- 
guished the  power  of  revocation.  Now  see  how  that  case 
applies  to  this.  If  inrolment  be  a  mere  ceremony,  which 
may  be  done  at  any  time,  and  if,  where  nothing  remains  10 
be  done  but  that,  the  party  executing  the  power  has  done 
all  that  lie  has  to  do;  that  ceremony,  in  which  according 
to  my  IJroUier  Williams  there  could  be  nothing  personal  in 
Christopher  Digges,  might  have  been  done  by  any  body. 
Cut  thi~:  resolution  of  the  Court  was  otherwise  :  for  they  Juki 
that  the  fine  extinguished  the  power  of  revocation  ;  that  is, 
that  it  destroyed  all  authority  in  C.  ])ig^'.'*  to  do  that, 
which  remained  to  be  done  in  order  to  complete  the  revo- 
cation ; 
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cation  ;  and  nothing  then  remained  to  be  done,  but  to  make 
the  inrolment.  Had  it  been  a  mere  circumstance  therefore, 
in  which  there  was  nothing  personal  in  Christopher  Digges, 
there  would  have  been  no  power  remaining  in  him  to  be 
extinguished  by  the  fine ;  but  which  power  was  so  extin- 
guished, because  it  was  not  collateral,  but  savoured  and 
tasted  of  the  land,  and  could  only  be  executed  by  him  who 
had  the  estate  and  interest  on  which  the  power  was  de- 
pendant ;  and  under  whom,  as  the  donor,  the  person  must 
come  in  to  whom  the  new  uses  should  be  limited.  If  then 
the  power  of  completing  the  revocation  by  inrolment  were 
destroyed  in  that  case  by  parting  with  the  estate,  the  con- 
sequences must  be  the  same,  whatever  may  be  the  means 
by  which  such  a  separation  may  happen;  and  in  this  case 
the  death  of  Thomas  Hawkins  has  had  that  effect. 

This  being  the  light  in  which  the  question  strikes  us,  it 
will  not  be  necessary  to  go  into  other  parts  of  the  argu- 
ment, respecting  the  doctrine  of  relations,  or  the  various 
other  questions  which  have  been  made  in  the  cause,  and 
which  it  cannot  be  necessary  to  discuss,  unless  the  revo- 
cation were  completed  by  the  inrolment  made  after  Mr.  Haw- 
kins's death.  And  therefore  without  giving  any  opinion 
on  those  points,  we  think  upon  the  grounds  already  stated 
that  there  should  be  judgment  for  the  defendant. 

Postea  to  the  Defendant. 
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THUNDER  on  the  Demise  ofWEAVER^af/wiBELCHER.  ^ 

April  29tn. 

AN  ejectment  for  certain  premises  in  the  county  of  Glou-  Ejectment 
cester,  tried  before  Lawrence  J.  at  the  last  assizes  there,  the  may  be 
only  questions  material  to  be  considered  were.  Whether  the  brougnt  "J 

o    TYIQTL1" 

defendant  were  entitled  to  six  months  notice  to  quit,  as   p.ag.ee  with 
tenant  from  year  to  year  ;  or  if  not,  whether  he  were  not  en-  Out  giving 
titled  to  a  notice  to  quit,   as  tenant  at  will,  before  the  action  notice  to 


The  material  facts  were,  that  the  defendant  on  the  26th  of  jet  jnto       _ 
January  1800  was  let  into  possession  of  the  premises,  as   session  as 
tenant  from  year  to  year,  by  one  ]3aylis,  who  was  at  that  tenant  from 
time  mortgagor  in  possession.  On  the  17th  of  January  1803  year  to  year 
Jenks  the  original  mortgagee,  conveyed  to  the  lessor  of  the  ^ffor6  after 
plaintiff,  who  soon  after,  without  any  notice  to  quit,  brought  the  mortg- 
this  ejectment,  and  *laid  his  demise  on  the  18th  of  January  age  made  to 
1803.     On  the  part  of  the  defendant  proof  was  given  of  a  tne  °rlg'inal 
notice  to  quit  received  by  him  on  the  24th  of  September  1802  v,  t  b  f     ' 
from  Bay  Us  the  mortgagor,  to  quit  at  Lady  -day  1803.     But  the  assign- 
Lawrence  J.  was   of  opinion  that  the  mortgagee  was  not  ment  of  it 
bound  by  any  act  of  the  mortgagor  in  letting  the  estate   to  the  lessor. 
after  the  mortgage  ;  and  that  as  the  mortgagor  himself  might     *  [  450  ] 
have  been  ejected  without  any  notice  to  quit,  the  tenant  who 
claimed  under  him  could  not  have  a  better  right  to  such  no- 
tice: and  therefore  the  lessor  of  the  plaintiff  obtained  a 
verdict. 

VOL.  Ill,  Bb  Wigley 
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Wigley  now  moved  for  a  new  trial  on  the  ground  of  a  mis- 
direction of  the  learned  Judge:  1st,  Because  the  mortgagee 

J  H  U  V  DF  R 

aaainst       having-  suffered  the  defendant  to    continue   tenant   on  the 
BELCHER,     premises  from  January  1800,  thereby  confirmed  his  tenancy 
from  year  to  year  under  the  mortgagor.     And  all  the  par- 
ties living  in  the  same  place  was  evidence  that  the  morto'a°-ee 

O  1  o^      3 

had  notice  of  the  tenancy,  [Lord  Ellenborough.  The  case 
of  Keecft  v.  Hall  (ft)  is  decisive  against  the  claim  of  the 
tenant  to  notice  to  quit.  He  coining  in  under  the  mortgagor 
after  the  mortgage  cannot  be  in  a  better  condition  than  the 
mortgagor  himself,  who,  Lord  Mawjield  said,  was  tenant  at 
will  in  the  strictest  sense,  and  not  entitled  to  notice  to  quit.] 
Then,  2dly,  The  defendant  was  at  all  events  tenant  at  will  or 
by  sufferance  ;  and  no  demand  of  possession  having  been 
made  by  the  mortgagee,  nor  any  refusal  of  the  tenant  to 
attorn,  he  cannot  be  considered  as  a  trespasser,  which  he 
is  assumed  to  be  by  the  ejectment.  Birch  v.  Wright  (b). 
But  no  ejectment  will  lie  against  a  tenant  at  will  upon  a  de- 
•*  mise  laid  before  the  determination  of  the  will.  Goodtitle 
v.  Herbert  (c).  And  the  leaning  of  the  courts  in  modern 
times  has  been  to  convert  holdings  at  will,  strictly  so  consi- 
dered, into  tenancies  from  year  to  year,  as  in  Clayton  v. 
Rlnkc"  (el). 

Lord  ELLENBOROUGH  C.  J.  There  rent  had  been  received 
by  the  landlord,  v.iiicii  raised  an  implied  tenancy  from  year 
to  year,  though  the  tenant  had  been  originally  let  in  under 
an  invalid  Icacc.  But  a  mortgagor  is  no  more  than  a  tenant 
at  suiTevancc,  not  entitled  to  notice  to  quit ;  and  one  tenant 
at  Mificraiicc  cannot  make  another.  The  defendant  never 
had  any  possession  i.iiJer  the  mortgagee  from  whence  any 
tenancy  coidd  be  inferred,  arid  therefore  was  not  entitled  to 
any  notice.  Kc  could  not  be  said  to  have  any  possession 
under  the  i^nrlgfipce  if  the  mortgager  had  no  authority 
to  let. 

Per  Cuntun,  Rule  refused. 

(a)  Douqf.  22.  (I,)  1  Term  Iff  p.  -187. 

(c)  4  TfrmKcp.  080.  (d)  8  Term  Rep.  3. 
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EDWARDS  against  EVAIVS. 

J.X  an  action  on  the  bribery  act  (a)  against  a  voter  of  Leo- 
minster,  for  offering  his  vote  for  a  certain  sum  to  Mr.  Kin- 
ttaird,  who  had  declared  himself  a  candidate  to  represent  the 
borough  at  the  last  general  election  for  members  to  serve  in 
parliament,  a  verdict  having  been  *  given  for  the  defendant 
at  the  trial  before  Lawrence  J.  on  the  last  circuit  at  Hereford, 
^Lilies  moved  to  set  aside  the  verdict  and  to  have  a  new 
trial,  on  the  ground  that  a  witness  of  the  name  of  Bradley 
was  improperly  rejected,  under  these  circumstances.  Mr. 
Kinnaird  was  first  colled  as  a  witness  on  the  pal  t  of  the 
plaintiff,  to  prove  a  conversation  which  took  place  between 
him  and  the  defendant,  at  which  Rradley  also  was  present. 
Being  first  examined  on  the  voir  dire,  it  appeared  that  an  ac- 
tion was  pending  against  him  also  for  bribery,  which  was  at 
issue  :  and  to  a  question,  Whether,  in  case  this  defendant 
was  convicted  upon  his  testimony,  and  the  action  against 
himself  was  also  prosecuted  to  conviction,  he  should  avail 
himself  of  the  indemnity  given  him  bv  the  bribery  act  as  the 
first  discoverer?  He  answered,  that  he  did  not  know  whe- 
ther he  were  the  first  discoverer  or  not  ;  but  that  if  he  were, 
he  should  certainly  avail  himself  of  all  legal  advantages  to 
protect  himself.  Whereupon  he  was  then  rejected  as  an  in- 
competent witness,  on  the  ground  of  interest  in  the  event 
of  the  cause,  llradley  was  then  called,  to  whom  the  same 
questions  were  put  on  the  voir  dire,  and  the  same  answers 
were  given  by  him,  as  to  the  action  pending  against  him,  and 
his  intention  to  avail  himself  of  all  advantages  from  the  con- 
viction of  the  defendant,  if  it  took  place.  But  it  also  dis- 
tinctly appearing  that  he  and  not  Mr.  Kinnaird  was  the  first 
discoverer  to  the  plaintiff  of  the  defendant's  offence,  he  was 
rejected  as  a  witness  interested,  and  Kinnaird  was  then  ex- 
amined in  chief,  who  proved  the  conversation  between  him 
and  the  defendant,  in  which  the  defendant  made  a  direct  offer 
of  crivino-  him  his  vote  for  money.  The  defence  set  up  pro- 

O  w  "•'  *      * 

ceeded  upon  an  admission  t  of  the  truth  of  the  conversation 
as  represented  by  Mr.  Kinnaird;  but  it  was  contended  that 


that  if  the  defendant  were  corn  klc-.l  nc  should  avail  himself, 
been  the  first  discoverer  to  the  ivit---.f  lit  plain.  nr.     Qiutie? 
(a)  2  Ceo.  '•..  c.  2-1. 

Bb2 


*[  452  j 
the 


1803. 

Saturday, 
April  30th. 
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ed. Whether 
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competency 
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spif  for  bri- 
i.  •,.;•}  a  i  rlie 
s.iine  elec- 
tion, ijid  vn 
acknowledg- 
ment by  him 
of  lus  luvin 
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1803.        the  offer  was  made  jocularly,  in  ridicule  of  the  pretension* 

~  of  Mr.  Kinnaird,  who  as  a  stranger  to  the  borough  pretended 

•     .       to  offer  himself  as  a  candidate  without  paying  any  money  for 

EVANS.  the  votes,  which  he  had  disclaimed  on  his  cross-examination 
any  intention  of  doing.  On  this  defence  the  question  went 
to  the  jury,  with  the  observation  of  the  learned  Judge  to 
them,  that  he  saw  no  reason  for  supposing  that  the  defend- 
ant's offer  of  his  vote  for  money  was  not  meant  seriously 
by  him  :  but  the  jury  found  a  verdict  for  the  defendant  on 
that  ground. 

The  motion  for  the  new  trial  was  urged  on  the  ground 
that  Bradley  was  a  competent  witness,  notwithstanding  the 
pendency  of  the  action  for  bribery  against  him ;  for  that  no 
interest  was  vested  in  him  at  that  time,  it  being  a  contin- 
gency whether  that  action  would  be  persevered  in,  and  whs- 
ther  it  would  be  prosecuted  with  effect;  and  till  conviction 
the  witness  must  be  presumed  to  be  innocent ;  and  that  even 
then  it  was  contingent  whether  he  could  avail  himself  of  it, 
as  some  other  prior  discoverer  might  appear  ;  or  if  he  could, 
whether  he  would  do  so.  But  in  order  to  found  an  objec- 
tion to  a  witness  on  the  ground  of  interest,  it  must  be  an 
interest  then  existing,  and  not  a  mere  future  expectancy  of 
an  interest.  That  as  it  would  be  no  answer  to  an  objection 
to  the  interest  of  a  witness  that  he  did  not  mean  to  use  it,  so 
it  cannot  found  an  objection  on  the  ground  of  interest  that 
a  party  will  use  it,  if  in  point  of  law  none  really  exist  at  the 
time.  That,  besides,  it  was  contrary  to  the  policy  of  the  bribery 
act  to  exclude  the  testimony  of  either  of  the  parties  to  the 
bribery ;  for  in  general  these  matters  passed  between  the  par- 

[  454  ]  ties  themselves,  and  it  was  meant  to  subject  them  both  to  the 
danger  and  penalty  of  such  acts,  and  to  encourage  them  to 
impeach  each  other  by  offering  an  indemnity  to  the  first 
discoverer.  That  neither  in  Sutton  v.  Bishop  (a),  nor  in  the 
Cricklade  cases  in  1781  for  bribery,  which  were  Ions;  and  ablv 

•J  O  •" 

contested,  was  any  such  objection  conceived  to  lie  to  the 
witnesses  examined,  who  stood  in  the  same  situation  with 
Bradley. 

The  Court  here  intimating  that,  if  the  question  had  turned 
merely  on  the  objection  to  the  witness  on  the  point  of  inte- 
rest, they  should  have  thought  it  material  enough  to  be  con- 
sidered more  fully  upon  a  rule  to  shew  cause,  observed  that 
it  became  unnecessary  to  discuss  that;  for  the  defence  had 

(a)  4  Burr.  2283.  and  1  Blac.  665. 

proceeded 
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proceeded   altogether  upon  a  collateral  fact  to  that  which        1803. 

Bradley  the  rejected  witness  was  called  to  confirm,  namely, 

the  conversation  which  took  place  between   Kinnaird  and     EDWARD 

the  defendant,  which  was  admitted  by  the  defendant  to  have 

been  truly  stated  by  the  plaintiff's  first  witness. 

Milles  then  observed  that  it  was  impossible  to  state  what  ef- 
fect the  evidence  of  another  witness  to  the  same  conversation 
might  have  had  on  the  jury.  He  could  not  pretend  to  say 
what  other  circumstances  might  have  come  out  on  his  exami- 
nation which  would  have  impressed  the  jury  more  strongly 
with  the  belief  that  the  conversation  was  seriously  intended  by 
the  defendant.  That  ithad  always  been  understood,  that  if  the 
witness  called  was  competent  at  the  time,  and  ought  to  have 
been  received  to  give  the  evidence  which  was  relative  to  the 
cause  ..the  greater  or  less  degree  of  weight  due  to  his  testimony 
could  not  be  a  ground  for  his  rejection.  If  the  evidence  offered  •  4Fr  -, 
were  relative  at  the  time,  the  admission  or  rejection  of  the 
witness  could  not  depend  upon  the  defence  afterwards  set  up 
in  argument  to  the  jury.  But  the  materiality  of  it  must  be 
considered  at  the  time  when  it  was  offered. 

Lord  ELLEN  BOROUGH  C.  J.  If  the  question  turned  on 
the  latter  ground  I  should  be  inclined  to  grant  a  rule  to 
shew  cause,  it  being  a  point  very  important  to  be  consi- 
dered. But  here  the  issue  which  went  to  the  jury  was  on 
a  fact  quite  collateral  and  immaterial  to  what  the  witness 
was  called  to  prove.  For  the  evidence  of  Mr.  Kinnaird, 
which  Bradley  was  called  to  corroborate,  was  admitted  to 
be  true,  and  the  defence  made  was  quite  collateral  to  it,  on 
which  the  verdict  was  given.  There  therefore  seems  no 
occasion  for  the  interference  of  the  Court.  *•* 

GROSE!,  declared^  his  opinion  to  the  same  effect;  and 
observed  that  it  was  no  ground  for  granting  a  new  trial  on 
account  of  the  rejection  of  a  witness  to  a  fact,  which  was 
admitted  to  be  true,  and  was  not  inconsistent  with  the 
ground  on  which  the  verdict  proceeded. 

LAWRENCE  J.  When  a  new  trial  is  moved  for  on  account 
of  the  improper  rejection  of  a  witness,  the  first  inquiry 
always  made  is,  What  the  witness  would  have  proved, 
and  whether  it  were  material  to  the  issue?  Now  here 
Mr.  Kinnaird  had  proved  the  conversation  which  pass- 
ed between  him  and  the  defendant;  to  corroborate 

B  b  3  which 
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which,  Bradley,  who    was   also  present   at  the   time,   wa« 
~  called;    and    if  the  defence    had    proceeded  on  any  co«- 

JbDWARDS  ,-       .  c       ,  ,  / 

against  tradiction  ot  what  had  passed  on  that  occasion,  his  testi- 
EVAXS.  mony  might  have  been  material  to  be  adduced  ;  but  the  de- 
fence did  not  go  on  a  denial  of  Mr.  Kinnaird'&  evidence,  but 
r  45G  i  admitting  his  account  of  the  conversation  to  be  exactly 
correct,  and  it  not  being  suggested  at  the  time  that  Bradley 
could  carry  the  evidence  further,  the  defence  was,  that  what 
was  said  by  the  defendant  was  in  joke,  and  by  way  of  ri- 
diculing the  pretensions  of  a  stranger  candidate  who  pro- 
fessed that  it  was  not  his  intention  to  offer  money  for  votes. 
The  question  went  to  the  jury  on  that  ground ;  with  my  ob- 
servation that  there  did  not  appear  to  me  to  be  any  reason 
for  supposing  that  the  offer  was  not  seriously  made  by  the 
defendants,  but  if  they  thought  otherwise,  that  would  be  a 
defence;  and  they  found  on  that  ground  for  the  defendant. 
If  the  testimony  of  'Bradley  had  been  offered  as  tending  to 
carry  the  evidence  of  what  passed  further  than  Mr.  Kinnuird 
had  doue.or  to  alter  the  impression  which  was  to  be  deduced 
from  it,  and  it  had  been  rejected,  that  would  be  a  ground 
to  apply  fora  new  trial,  supposing  him  to  have  been  a  com- 
petent witness.  If  the  question  turned  on  the  general 
ground  of  objection  to  the  competency  of  the  witness,  it 
would  be  very  material  to  be  considered. 

LE  BLANC  J.  The  ground  on  which  new  trials  are 
granted,  on  account  of  the  rejection  of  a  witness  who  was 
prepared  to  give  evidence  relative  to  the  issue,  is,  that  the 
Court  cannot  weigh  the  degree  of  relevancy,  or  say  what 
effect  any  fact  that  is  relevant  would  have  had  on  the  minds 
of  the  jury.  ?^ut  where  the  objection  merely  is,  that  what 
was  proved  by  one  witness  could  have  been  proved  by  two: 
there  being  no  denial  of  the  fact  which  he  was  called  to 
prove  on  the  part  of  the  defendant,  but  the  defendant  go- 
in«-  to  the  jury  on  a  defence  altogether  collateral  to  that 
fact,  there  is  no  ground  for  the  Court  to  interfere  by  grant- 
ing a  new  trial. 

Rule  refused. 
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i  P  o  '^ 
HILES  against  The  Inhabitants  of  the  Hundred  of 


S II  HEWS  li  U  R  V .  Tuesday, 

May  3d. 

A  HIS  was  an  action  brought  by  the  plaintifl  against  the  The  bum- 
hundred  of  Shrewsbury  to  recover  damages  to  the  amount  of  h>gof  a 

£200.  sustained  bv  the  plaintiff  from  a  fire  in  the  building  mill~house 

not  pttrcol 
hereafter  described,  which  had  been  wilfully  set  entire.  The  Of  uny 

first  count  of  the  declaration  staled,  that  on  the  9th  of  Mai/  dwelling- 
ISO  1  at  the  town  of  Shrewsbury  in  the  said  hundred  of  Shrews-  house,  is 
bury  in  the  county  of  .SV/o/>,  certain  persons  unknown  with      -.1  -c    j-. 
force  arid  arms  wilfully,  unlawfully,  maliciously,  and  felo-   ^at.  9  G. 
niously  did  set  fire  to  a  certain  o/^-Ao«.sr  of  the  plaintiff  situate    1.  c.  22. 
in  the  said  hundred,  &c.,  and  thereby  wilfully,  &c.  burned   which  £ives 
the  same,  and  certain  mill-wheels,  work*,  and  machinery  in  the  ^e  Dar*y 
same,  being  of  €300.  value,  and  also  large  quantities  of  corn,   grieved 
&c.  of  £200.  value  in  the  same,  in  contempt,  &,c.     It  then  against  the 
stated  the  several  other  necessary  proceedings,  as  notice  to   hundred, 
the  inhabitants,  and  the  plaintiffs  examination  before  a  jus-   r^thm  the 
tice  of  the  peace,  and  that  the  of  lenders  had  not  been  appre-   stat.  9  Geo. 
hended  or  convicted,  nor  the  damage  paid,  &c.   In  the  second   3.  which 
count  the  building  was  described  as  "  a  certain  house,"  and   omi^s  "ie 
in  the  third  count  as  "  a  certain,  barn."   Plea,  not  guilty.    At  cjau, 
the  trial  at  the  Summer  Assizes  at  Shrewsbury  1802,  before 
Le  lilanc  J .,  the  plaintirV  obtained  a  verdict  for  JG200V subject 
to  the  opinion  of  the  Court  on  the  following  case  : 

The  building  in  question,  situate  in  the  abovementioned 
hundred,  was  a  substantial  building  or  mill-house,  wherein 
was  a  corn-mill,  adjoining  to  another  building  under  the  same 
roof,  the  lower  part  of  which  was  used  as  a  cow-house  and 
hemp-mill,  and  the  upper  part  as  a  snuff-mill :  and  adjoining  [  458  j 
to  that  also  under  the  same  roof  a  cottage  or  dwelling-house, 
where  formerly  one  of  the  plaintiff's  servants  employed  in 
the  corn-mill  used  to  sleep,  but  there  was  no  passage  or  in- 
terior communication  between  tlie  cottage  or  the  cow-house 
and  hemp-mill  into  the  corn-mill  without  going  out  of  doors. 
The  whole  was  in  the  plaintiff's  occupation,  except  the  snuff- 
mill.  No  part  of  the  coitage  or  the  cow-house  and  hemp- 
mill  was  injured,  except  a  small  part  of  the  cow-house  wall. 
The  corn-mill  was  wilfully  set  on  fire  by  persons  unknown 
in  the  night  between  the  8lh  and  9th  of  Mat/  1801,  and  to- 
tally destroyed;  the  damage  above  ;£600.  The  mill  was  in 
the  ground  floor,  over  which  were  two  floors,  the  upper  one 

ii  b  4  over 
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1803.         over  the  water-wheel  used  as  a  granary,  the  roof  and  floors  of 
"  which  were  totally  destroyed,  to  the  amount  of  above  £200. 

lain*t  (There  was  a  plan  annexed,  describing  the  building  and  da- 
The  Hun-  mage.)  The  plaintiff  gave  immediate  notice  on  the  9th  to  seve- 
dred  of  ral  inhabitants  of  the  hundred,  and  on  the  \lt\iof  May  1801 
SHREWS-  gave  in  his  examination  before  E.  S.  Esq.  a  justice  of  peace  in 
and  for  the  town  of  Shrewsbury  and  hundred  aforesaid,  who  by 
virtue  of  ne  introtnittant  clauses  in  several  charters  granted  to 
the  said  town  have  exclusive  jurisdiction  over  the  place  in 
question,  as  follows:  "The  examination  of  Thomas  Hilesof,&c. 
in  the  town  of  Shrewsbury,  taken  before  me,  one  of  his  Majes- 
ty's justices  of  the  peace  for  the  said  town  and  liberties,  this 
llth  of  May  1801,  who  upon  his  oath  saith,  &.c.  (The  exa- 
mination, upon  which  no  question  turned,  set  forth  the  circum- 
stances of  the  fire,  and  concluded  with  saying  that  the  mill  and 
stock  were  entirely  consumed,  and  that  the  examinant  had 
not  any  knowledge  whatsoever  of  any  person  or  persons  who 
[  459  ]  set  the  said  mill  on  fire.)  The  original  writ  was  tested  and 
sued  out  on  the  27th  of  April  42  Ceo.  3.,  and  none  of  the 
offenders  have  been  discovered.  It  was  objected  on  the 
part  of  the  defendants,  that  no  part  of  the  building  de- 
stroyed or  damaged  was  such  as  entitled  the  plaintiff  to  re- 
cover. But  that  if  the  cow-house  and  frranarv  should  be 

O  •> 

so  holden,  yet  the  examination  was  not  sufficient,  as  not  be- 
ing taken  before  a  proper  magistrate.  The  question  for 
the  opinion  of  the  Court  was,  Whether  notwithstanding 
these  objections  the  plaintiff  were  entitled  to  recover  any 
damages  for  the  injury  he  has  sustained? 

Wigley  for  the  plaintiff.  The  words  of  the  Black  Act, 
9  G.  1.  c.  22.  s.  1  &.  7.  which  describes  the  offence  and  gives 
the  remedy  against  the  hundred,  are  "  house,  barn,  or  out- 
house." This  was  rather  meant  to  extend  than  limit  the  com- 
mon law  definition  of  arson  ;  and  by  Lord  Coke  (a),  Lord  Hale 
(l>),  and  Jffnrkiii.fi  (V),  arson  at  common  law  is  the  burning  (he 
Iwitxe  of  another,  which  is  intended  not  only  of  inset  houses 
parcel  of  the  mansion,  but  of  ou'.wl  houses  also,  as  barn,  sta- 
ble, cow-house,  &.c.  and  the  like;,  parcel  of  the  mansion  ;  and 
it  is  not.  neci  •  ;-a vv  in  the  indictment  to  charge  it  to  be  domum 
mansionalem,  as  in  !>ur;Harv.  It  is  true  that  the  stat.  9  Ceo. 
3.  c.  29.  (d)  wub  passed  to  make  the  burning  of  nritlx  capital; 

(n)  ?jfnst.<'>7.      (b)   ]   Hah,  ;V;7.      (c)   1  It<ntk.  P.  C.  ch.  39. 
(d)  111  is  stututo  do'-s  nut.  extend  the   remedy  given  by  the  for- 
mCr  statute  against  the  hundred. 

considering 
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considering  the  offence  as  not  included  in  the  former  sta- 
tute ;  but  probably  that  was  intended  merely  to  reach  the  mere 
machinery  of  the  mill,  and  was  not  necessary  to  protect  the 
mill  house  or  substantial  fabrick  of  the  building.  And  in 
Taylor's  case  (a)  a  doubt  arose  subsequent  to  that  statute 
%  whether  a  mill  were  not  an  out-house  within  the  stat.  9  Gco. 
1.,  upon  which  the  Judges  gave  no  opinion. 

Lord  ELLENBOROUGII  C.  J.  Although  the  offence  of  ar- 
son need  not  be  laid  in  the  indictment  to  be  committed  a- 
e:ainst  the  mansion-house,  but  it  is  sufficient  to  lav  it  to  be 

o  .        .  . 

ao-ainst  the  house,  of  another,  still  it  is  necessary  in  evidence 
to  connect  the  building  burned  in  some  way  with  the  man- 
sion-house, so  as  to  shew  that  it  is  parcel  thereof.  TV  ow 
here  the  mill  is  not  shewn  to  be  connected  \*  ith  any  dwelling- 
house.  The  stat.  9  G.  3.  c.  29.  was  passed  on  purpose  to  ex- 
tend to  mills,  that  is,  whether  or  not  parcel  of  any  dwelling^ 
house.  But  that  act  does  not  give  any  remedy  against  the 
hundred.  The  action  therefore  can  only  be  sustained  by 
bringing  the  case  within  the  stat.  9  Geo.  1 .,  the  words  of  which 
are  house,  barn,  or  out-house,  that  is,  such  house  or  out-house 
of  which  arson  might  be  committed  at  common  law  :  now  the 

O 

premises  burned  are  clearly  not  a  dwelling-house,  nor  a 
barn,  nor  an  out-house  belonging  to  a  dwelling  house. 

LAWRENCE  J.  What  is  a  mill-house,  as  stated  in  the  case, 
but  a  mill;  which,  assuch,is  not  included  in  the  stat.  9  Geo.  1., 
the  burning  of  which  is  expressly  provided  for  by  the  subse- 
quent act,  so  far  as  respects  the  offence,  but  it  does  not  include 
the  remedy  against  the  hundred.  The  case  of  Tat/lor  only  de- 
termined that  burning  paper  in  a  house  was  not  burning  a 
house.  It  was  unnecessary  to  consider  any  other  question. 
Per  Curiaw,  Postea  to  the  Defendants. 

(a)  1  Leach,  58. 
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COARE  against  GIBLETT.  Tuesday, 

May  3d.' 
DEBT  onbond;  dated  24th  of  December  1796,  in  the  penal  The  first 

sum  of  £2800.     The  defendant  craved  over  of  the  bond  (by   Part  of  .a. 

.  i  ,         ,     ''i  memorial  of 

which  it  appeared  to  be  a  bond  by  tne  defendant  singly  to    an  anmi;ty 

stating 

a  bond  by  which  certain  persons  became  bound  to  the  grantee,  may  be  explained 
by  a  .subsequent  part  setting  forth  another  bond,  in  which  the  first  is  recited  as 
a  joint  and  several  bond  ;  such  recital  not  being  inconsistent  with  the  preceding 
allegation,  but  only  explaining  what  was  before  left  short  in  the  description  of 
the  first  bond. 

the 
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1803.  the  plaintiff)  and  of  the  condition,  which  reciting  that  where- 
as W.  &.,  G.  S.,  R.  A.,  C.  C.,  and  D.  S.,  had  contracted  vrith 
the  plaintiff  to  grant  him  an  annuity  £155.  11s.  Id.  for  the 
life  of  the  survivor  of  them  the  said  W.  S.,  G.  8.,  &c.  at  the 
price  of  £1400.  which  was  that  day  paid  to  their  use:  and 
whereas  by  a  bond  of  the  same  date  the  said  W.  .S'.,  G.  S.,  &.c. 
(all  but  C'.  ('.)  became  joint  fycwd  severally  bound,  and  it  was 
intended  that  C.  C'.,  should'also  have  been  bound  to  the  plain- 
tiffin  £2800.  conditioned  to  pay  the  plaintiff  an  annuity  of 
£155.  lls.  Id.  during  the  life  of  the  survivor  of  them  (the 
grantors),  and  whereas  the  said  C.  C.  had  by  accident  been 
rendered  incapable  of  executing  the  said  bond  on  that  day, 
and  therefore  the  defendant  at  the  request  of  the  other  gran- 
tors had  agreed  to  become  a  surety  with  them  for  the  payment 
of  the  annuity:  was  that  the  bond  (on  which  this  action  was 
brought)  should  be  void  if  the  said  annuity  were  truly  paid 
during  the  life  of  the  survivor  of  the  persons  above  named. 
And  then  the  defendant  pleaded,  1st,  nonest  factum,  and  2dly, 
that  the  plaintiff'  within  twenty  days  after  the  execution  of 
the  said  bond  caused  a  memorial  of  that  and  of  certain  other 
instruments  and  assurances  for  granting  and  securing  the 
said  annuity  to  be  inrolled  in  the  Court  of  Chancery  as  fol- 
lows: "A  memorial  to  be  inrolled.  ike.  of  a  bond  dated. 
24th  Q? December  17<J(J,  whereby  W.S.,  G, .  6'.,  R.  A.,  C.  C., 
[  46*2  ]  and  D.  S.  (but  which  bond  is  not  yet  executed  by  the  said  C. 
C.)  in  consideration  of  £1400.  on  that  day  paid  to  the  said 
W.  »S'.,  G.  >S'.,  ike.  became  bound  unto  the  said  William  Coare 
(the  plaintii'i)  in  the  sum  of  £2800.  conditioned  for  payment, 
&.c.  And  also  of  a  memorandum  indorsed  thereon,  whereby, 
&.c.  And  also  of  a  warrant  of  attorney,  ike.  Andalso  of  a  bond 
dated  24th  of  December  HUG,  whereby  P.  Gibielt  (the  defend- 
ant) became  bound  unto  W.  C.  (the  plaintiff)  in  £2800.,  and 
whereby,  after  rcciii::^  that  the  said  W.  .S.,  G.  S.,  &c.  had 
agreed  with  the  plaintiff  to  grant  him  an  annuity  of  £155.  11s. 
Id.  during  the  life  of  the  survivor  of  them  at  the  price  of 
£1400.,  and  which  sum  the  plaintifl'had  that  day  paid  to  their 
use,  ike. :  also  >ct  itin^  that  by  a  bond,  meaning  the  bond  before 
staled,  bearing  even  date  thereicith,thes2.id  W.  -S.,  G.  -S'.,  ike.  be- 
came jointly  and,  set-era  1 1 1/  bound,  and  that  it  was  intended  that 
the  said  C.  C.  should  also  have  become  bound,  ;kc.  (as  before 
mentioned;.  Also  reciting  that  the  defendant,  had  agreed 
to  become  bound  as  surety,  ike.  (as  before  mentioned,  which 
he  had  consented  to  do,"  ike.  The  memorial  then  proceeded 

to 
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to  state  the  condition  of  the  bond  as  before  mentioned,  and 
the  other  instruments  for  securing  it.  The  defendant  then 
pleaded  that  the  bond  in  the  memorial  first  above  stated 
was  a  certain  bond  dated  the  24th  of  December  1796, 
and  executed  by  the  said  W.  8.,  G.S.,  8tc.  whereby  they  be- 
came jointly  and  severally  bound  to  the  plaintiff  in  £2800.  con- 
ditioned for  the  payment  of  the  said  annuity,  which  said 
memorial  was  not  a  good  and  sufficient  memorial  of  the  said 
last-mentioned  bond,  &c.  according  to  the  form  of  the  sta- 
tute, by  reason  of  which  the  bond  on  which  this  action  is 
brought  is  void  in  law.  (There  were  other  objections  pleaded 
to  the  memorial,  which  were  not  insisted  upon  in  argument.) 
Replication  to  the  second  plea,  that  the  memorial  was  a  good 
and  sufficient  memorial  of  the  said  bond,  according  to  the 
form  of  the  statute:  to  which  there  was  a  general  demurrer, 
and  joinder. 

Reader'm  support  of  the  demurrer.  It  appears  that  the  bond 
of  the  24th  of  December  1796  was  in  truth  a  joint  and  se- 
veral bond,  and  yet  in  the  memorial  of  that  bond  it  is  only 
stated  that  the  several  obligors,  of  whom  the  defendant  was 
one,  became  bound  unto  the  plaintiff,  which  must  be  taken  to 
meanjointly  bound:  but  supposing  it  meant  severally  bound, 
yet  the  bond  being  joint  as  well  as  several  the  memorial, 
would  be  bad,  according  to  Wiliey  v.  Cawthorm  («).  If  it 
be  said  that  the  defect  is  supplied  by  the  subsequent  part 
of  the  memorial,  in  which  it  is  recited  truly  as  a  joint  and 
several  bond,  and  that  a  recital  is  the  same  as  a  precise  alle- 
gation, according  to  the  construction  of  the  annuity  act  (17 
Geo.  3.  c.  26.)  in  Sower  by  v.  Harris  (/>),  and  Hodges  v.  Money 
(e),  and  Cousins  v.  Thompson  (il)\  it  may  be  ^answered,  that 
such  recital,  if  to  be  unnoticed  at  all,  is  contradictory  to  the 
memorial  of  the  bond  itself  set  forth,  and  shews  such  memorial 
on  the  face  of  it  to  be  defective ;  or  itleaves  it  at  least  ambi- 
guous how  the  obligors  may  be  sued,  which  requires  explana- 
tion by  matter  dehors  the  memorial.  But  it  is  not  even  the  re- 
cital ofthe  pavtyniaking  the  memorial,  but  a  recital  in  another 
deed  memorialized,  which  may  not  be  correct.  Nor  does  it 
even  appear  to  be  a  recital  ofthe  same  deed;  for  the  words 
are,  "  also  reciting  that  by  a  bond."  [Lord  EHenborough.  The 
memorial  goes  on,  "meaning  the  said  bond  before  slated  bearing 
date  therewith ;"  which  is  a  direct  allegation  that  it  is  the 


(a)  Ante,  I  vol.  398. 
Term  Rep.  500. 


(6)  4  Term  Rep.  494. 
(d)  6  'Term  Rep.  33J. 
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same  bond  before  set  forth.]  But  that  allegation  is  at  vari- 
ance with  the  fact  appearing  on  the  face  of  the  memorial, 
which  shews  that  it  cannot  be  the  same  without  falsifying  the 
memorial  itself.  At  all  events  those  cases  only  shew  that  a 
recital  of  the  consideration  of  the  annuity  is  sufficient  withio 
the  statute,  which  merely  requires  that  the  memorial  shall  set 
forth  the  consideration  of  granting  the  annuity,  and  may 
therefore  be  well  satisfied  by  a  recital  of  such  consideration  : 
but  that  is  very  different  from  the  express  requisition  of  the 
act,  that  a  memorial  of  every  deed,  bond,  &.c.  shall  be  in- 
rolled  8cc.  And  so  it  was  considered  by  the  Court  of  C.  B.  in 
Van  Braam  v.  Isaacs  (a),  who  held  that  a  memorial  no  other- 
wise noticing  a  bond,  &c.  given  to  secure  an  annuity  than  by 
iray  of  recital,  was  bad.  A  fortiori,  therefore,  a  previous 
false  statement  cannot  make  a  recital  more  available. 

Holroyd  contra.  The  memorial  must  be  taken  altogether; 
and  from  the  whole  it  appears  sufficiently  clear  that  the 
obligors  in  the  bond  of  the  24th  of  December  were  jointly 
and  severally  bound.  The  recital  in  the  second  bond  of 
the  bond  before  stated  is  not  inconsistent  with  the  memorial 
before  made  of  the  same  security.  The  memorial  first 
states,  that  the  obligors  became  bound,  and  then  the  subse- 
quent recital  shews  in  what  way  they  became  so,  viz.  jointly 
and  severally.  Though  this  is  something  more  than  reci- 
tal ;  for  the  former  bond,  as  recited  in  the  second  bond 
set  forth  in  the  memorial,  is  expressly  alleged  to  mean  the 
bond  before  stated  of  the  same  date,  which  is  no  part  of  the 
recital  in  the  second  bond.  It  is  enough  however  if  the  fact 
appear  by  way  of  recital ;  and  there  can  be  no  ground  for  the 
distinction  set  up  between  the  manner  of  noticing  the  deeds 
and  the  consideration  in  the  memorial ;  for  both  are  equally 
required  in  the  same  clause  of  the  statute  :  and  the  point  was 
unnecessary  to  be  decided  in  Van  Braam  v.  Isaac*;  for  there 
was  another  decisive  objection  on  which  the  Court  there  relied, 
namely,  that  all  the  witnesses  to  the  deeds  were  not  stated. 

LordELLENBOROUGH  C.J.  It  is  unnecessary  to  discuss  the 
matter  further,  the  cases  cited  being  decisive  that  a  fact  ap- 
pearing in  the  memorial  by  way  of  recital  may  be  taken  in  aid  to 
make  that  certain  which  would  otherwise  be  left  more  at  large. 
Our  opinion  does  not  contravene  any  of  the  cases  referred  to  ; 
for  here  all  the~deeds  are  stated, and  nothing  is  stated  untruly. 


(a;  1 
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It  is  first  stated  that  the  obligors  became  bound,  not  stating  1803 
how;  it  might  be  jointly,  or  severally,  or  both;  but  accord- 
ing to  the  cases  we  may  supply  from  a  recital  in  another  COAK.E 
deed  set  forth  in  one  part  of  the  memorial  what  is  defec-  G°i^ljw». 
lively  stated  or  left  short  in  the  statement  of  another  part. 
This  is  very  distinguishable  from  the  case  of  Willey  v.  Caw- 
thorne,  where  it  was  stated  that  the  obligors  became  severally 
bound,  whereas  they  were  bound  both  jointly  and  severally, 
which  was  holden  bad ;  for  that  was  a  deception  in  the  me- 
morial ;  it  imported  that  the  parties  were  only  bound  seve- 
rally and  not  jointly  and  severally,  as  expressio  unius  est  ex- 
clusio  alterius ;  but  here  the  words  are  only  became  bound,vihich 
are  open  to  either  sense,  and  are  explained  by  what  follows  to 
mean  jointly  and  severally  bound:  and  when  it  is  stated  that 
the  bond  so  recited  meant  the  bond  before  stated,  &c.  it  brings 
the  case  within  the  rule  of  supplying  a  fact  material  to  be 
stated  from  what  is  only  recited  in  the  memorial:  and  there-  p  ,^  -. 
by  what  was  left  doubtful  by  one  part  is  made  clear  by  an- 
other. And  if  the  consideration  of  granting  the  annuity 
may  be  collected  from  a  recital  in  the  deed  set  forth,  it  is 
as  competent  to  us  to  collect  from  a  recital  of  one  bond  in 
another  that  the  first  was  a  joint  and  several  bond,  which 
before  was  only  described  generally  in  the  memorial. 

GROSE  J.  The  statute  requires  a  memorial  of  every  deed, 
bond,  &c.;  and  here  the  memorial  does  state  the  bond  in 
question,  but  it  does  not  state  the  whole  of  it  at  first :  yet 
it  does  not  allege  any  fact  to  mislead ;  but  the  description 
of  it  beino-  in  some  degree  left  short  at  first,  we  may  look  to 

o  *, 

other  parts  of  the  memorial :  and  we  find  that  in  noticing 
another  bond  in  the  memorial  it  is  stated  in  the  recital  of 
such  subsequent  bond  that  the  first  was  a  joint  and  several 
obligation.  That  therefore  being  no  appearance  of  deceit 
intended,  may  be  taken  to  supply  what  was  only  left  short 
in  the  description  of  the  first  bond  before. 

LAWRENCE  J.  Taking  the  whole  memorial  together  it 
appears  that  the  first  bond  mentioned  was  a  joint  and  seve- 
ral bond.  As  it  was  first  stated  in  the  memorial,  that  stood 
uncertain ;  it  might  have  been  joint  and  several,  or  joint 
only,  or  only  several;  but  upon  locking  further  we  find  it 
recited  in  a  subsequent  instrument  as  a  joint  and  several 
bond,  with  an  allegation  that  it  is  the  same  bond  before 
mentioned;  that  therefore  is  sufficient. 
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Wbdnesday, 
May  4th. 

A  convic- 
tion on  the 
4th  sect,  of 
the  stat.  5 
Ann.  c.  14. 
for  keeping 
a  dog  and 
gun  to  kill 
game  with- 
out being 
qualified, 
must  be 
made  within 
three 
months 
after  the 


mitted  ;  and 
if  the  hear- 
ing of  the 
matter  be 
adjourned 
over  that 
time,  though 
with  the 
consent  of 
the  defen- 
dant, a  con- 
viction af- 
terwards is 
bad. 
*[  468  ] 


LF.  BLANC  J.  Supposing  the  first  part  ef  the  memorial 
contained  a  defective  statement  of  the  bond  (which  I  am  by 
no  means  prepared  to  say,  supposing  the  question  to  have 
turned  on  that,)  yet  admitting  it  to  be  defective,  it*  is  sup- 
plied by  the  subsequent  part.  For  the  cases  shew  that  the 
Court  will  look  at  a  recital  in  the  memorial ;  and  in  a  recital 
in  this  memorial  the  Court  see  that  which  is  not  inconsistent 
with  what  goes  before,  but  only  that  the  bond  in  question 
was  stated  less  accurately  at,  first  than  in  the  subsequent 
part  where  it  is  stated  by  way  of  recital.  Upon  the  whole 
therefore  the  Court  see  with  sufficient  certainty  of  what  na- 
ture the  bond  was,  that  it  was  a  joint  and  several  bond. 

Judgment  for  the  Plaintiff. 


The  KING  against  TOLLEV. 

xm  Conviction,  returned  into  this  court  by  certiorari,  set 
forth,  that  on  the  Hth  of  September  42  (jeo.  3.  F.  />.  who  pro- 
secuted, &c.  came  before  X.  T.  Esquire,  a  justice  of  peace, 
&c.  and  informed  him,  "  that  within  three  montlis  now  last 
past,  viz.  on  the  7th  of  September,  42  (lev.  3.  at  the  parish  of 
1).  in  the  county  of  Worcester,  one  Joint  Tollcij  (the  defen- 
dant) of  E.,  £cc.  in  the  said  county,  fanner,  being  a  person 
not  then  having  lands,  &.c.  (negativing  the  several  qualifica- 
tions for  killing  game  mentioned  in  the  statute,)  nor  then 
faing  gamekeeper  of  any  lord,  fyc.  of  any  manor,  fyc.  duty  con- 
stituted, <S)T.  to  kill  game,  nor  then  being  truly  a  servant  of  (my 
lord,  &fc.  of  any  manor,  nor  then  being  immediately  employed 
or  appointed  to  kill  game  for  the  sole  use  or  immediate  benefit  of 
ant/  lord,  £r.,  nor  then  being  in  any  manner  qualified  to  kill 
game  or  keep  any  dog  or  engine  to  kill  game,  Sec.  did  keep 
and  use  a  certain  engine  called  a  gnn  and  three  Belting  dogs 
to  kill  the  game,  in  the  said  parish  of  D.,  See.,  contrary  to 
the  form  of  the  statute,  whereby  and  by  force  of  the  statute 
he  Iras  forfeited  £5."  The  conviction  then  set  forth  a  sum- 
mons of  the  defendant,*  and  his  appearance  on  the  1 1  th  of 
September,  when  ho  pleaded  not  guilty,  and  that  a  witness 
examined  on  the  part  of  the  informer  proved  {he  oiicnce  in 
the  manner  therein  stated  1o  have  been  committed  on  the 
7th  of  September,  4'2  (ico.  3.  Whereupon  the  defendant 
being  called  upon  by  the  said  justice  for  his  defence,  he  duly 
proved  the  execution  of  the  following  deputation  by  (i.  P., 

Esquire, 
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ksquire,  lord  of  the  manor  of  E.  in  the  parish  of  D.  afore- 
said, and  the  certificate  of  the  inrolment  thereof  with  the 
clerk  of  the  peace,  &c.  The  deputation,  dated  in  September 
1784,  was  then  Bet  forth  in  the  usual  form,  wherein  the  lord 
of  the  manor  of  E.  appointed  the  defendant  therein  described 
as  of  E.  aforesaid,  farmer,  to  be  his  gamekeeper,  with  autho- 
rity during  the  lord's  pleasure  to  kill  game,  &c.  upon  his 
said  manor  of  E.  And  it  was  admitted  by  fche  informer  that 
the  gun  and  dogs  were  kept  and  used  within  the  manor. 
The  defendant  then  also  produced  a  game  •certificate  with 
a  three  guinea  stamp,  but  no  certificate  of  his  appointment 
of  gamekeeper,  nor  any  other  proof  of  his  qualification  to 
kill  game.  It  then  stated,  that  at  the  instance  of  the  in- 
former and  with  tJie  consent  of  i he  defendant  the  further  hearing 
of  the  matter  was  adjourned  to  a  future  clay  to  be  named  by 
the  justice:  "  and  that  afterwards,  on  the  23d  of  December, 
43  Geo.  3.  the  defendant  was  again  summoned  to  appear  be- 
fore the  said  justice  on  the  27th  of  the  same  December  at, 
&c.,  on  which  day  the  defendant  not  appearing,  and  proof 
of  the  summons  being  made,  &.c.  the  justice  adjudged  that 
the  defendant  within  three  months  ne.it  before  the  said  infor- 
mation, viz.  on  7th  September,  42  Geo.  3.  at,  &c.  being  a 
person  not  having  any  lands.,  &c.  (negativing  his  qualifica- 
tions) nor  then  being  gamekeeper  of  any  lord,  &;c.  (as  before) 
did  keep  and  iite  a  certain  engine  called  a  gun  and  three  set- 
ting dogs  to  kill  the  game,  &c.  And  therefore  the  said  jus- 
tice on  thi*  "21  ih.  of  Dccemler,  43  Geo.  3.  at,  &c.  did  convict 
the  defendant  of  the  offence  aforesaid,  txc.  ard  adjudged  that 
the  defendant  for  his  ciienco  aforesaid  had  forfeited  £5.  to 
be  distributed.  &c.  lu  witness  v>  hereof  the  justice  set  his 
hand  and  seal  at,  &c.  the  27th  of  December,  43  Geo.  3." 
(Signed  and  sealed  by  ill  2  convicting  ma1 'ivsirute. ) 

*\  i»  _*  «  J  O  ' 

Peake  for  the  deieiidaiit,  inst  objected  to  the  conviction, 
that  it  proceeded  upon  the  stat.  !j  A,;.i.  c.  14.  for  the  penalty 
of  £5.  for  killing  game  without  being  duly  qualified  ;  whereas 
it  appears  upon  the  evidence  that  he  was  duly  appointed  a 
gamekeeper  by  the  lord  of  the  manor,  as  provided  for  by  the 
same  statute,  s.  4.  The  Court  iaen  culled  upon. 

Wood,  in  support  of  die  com  iction .  if  the  defendant  were 
not  legally  constituted  a  gamekeeper,  then  he  cannot  protect 
himself  as  such  from  the  penalty  of  the  statute  of  Queen 
Anne.  Now  the  stat.  3  Geo.  1.  c.  11.  reciting  the  former  law, 

"  and 
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1803.        "  and  that  under  colour  and  pretence  of  the  authority  to 
~         kill  game  for  the  use  of  the  lords,  &c.  of  manors,  it  was  be- 
come usual  for  lords,  &c.  of  manors  to  grant  deputations  to 
against 

TOLLEY.  ^ne  farmers,  tenants,  and  occupiers  of  the  lands  lying  within 
their  manors  to  be  gamekeepers,  which  practice  was  a  great 
abuse  of  the  said  act,  and  tended  to  a  destruction  of  the  game  ; 
for  remedy  thereof  enacts,  that  no  lord,  &c.  of  any  manor 
shall  appoint  any  person  to  be  a  gamekeeper,  with  power  to 
kill  game,  unless  such  person  be  qualified  by  law  so  to  do,  or 
unless  such  person  be  truly  and  properly  a  servant  to  the 
said  lord,  Sac.  or  be  immediately  employed  or  appointed 
to  kill  game  for  the  sole  use  or  immediate  benefit  of 

[  470  ]  the  said  lord,  &c.  and  not  otherwise.  And  that  no  lords, 
8cc.  of  a  manor  shall  qualify  any  person,  not  being  qualified 
by  the  laws  of  this  realm  so  to  do,  to  kill  game,  &c.  or  keep  any 
greyhound,  8cc.  or  any  other  engine  to  kill  game.  And  that 
any  person  not  being  qualified,  &c.  or  not  being  truly  and  pro- 
perly a  servant  of  any  lord,  &.c.  (as  before)  who  under  colour  or 
pretence  of  any  deputation,  8cc.  by  any  lord,  &c.  of  a  manor 
shall  kill  any  game,  See.  or  keep  or  use  any  greyhound,  &.c.  or 
any  other  engine  to  kill  game,  being  thereof  legally  convict- 
ed, shall  for  every  such  offence  incur  such  forfeitures,  Sec.,  as 
are  appointed  by  the  stats.5-4.w«.c.  14.  and9./l/w.c.  25.;  such 
forfeitures  to  be  recovered  by  such  means,  &c.  and  within  such 
time,  &c.  as  are  prescribed  by  the  said  acts  ;  any  thing  in  the 
said  acts  or  any  other  law,  &c.  to  the  contrary  notwithstand- 
ing." Now  here  the  re  was  no  evidence  that  the  defendant  was 
duly  qualified ;  and  in  the  deputation  itself  he  is  described  as 
farmer,  and  is  one  of  the  description  of  persons  particularly 
pointed  out  by  the  latter  statute,  to  whom  a  deputation  shall 
notbe  granted.  And  the  production  of  the  three  guinea  cer- 
tificate, which  is  a  different  certificate  from  what  is  required 
by  the  act  of  the  25  Geo.  3.  r.  50.  to  be  taken  out  by  deputed 
gamekeepers,  shews  that  he  was  not  acting  at  the  time  under 
that  deputation,  but  claiming  to  kill  game  in  his  own  right; 
and  he  never  took  out  a  certificate  as  gamekeeper. 

The  Court  intimated  some  doubt  whether,  though  the  de- 
fendant might  not  be  a  legal  gamekeeper  with  power  to  kill 
game  under  the  stal  .'3  Geo.  I  .yet  whether  he  might  not  be  a  legal 
gamekeeper  to  keep  a  dog  or  gun  for  that  purpose  within  the 
stat.of  Anne.  Though  Lord  E//enborong/i  afterwards  noticed 

r  471  ]  the  provision  at  the  conclusion  of  the  clause  referred  to  in  the 
stat.3Geo.  1 .  that  such  persons  should  incur  such  forfeitures  as 

are 
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are  appointed  by  the  stat.  of  Anne.  When  Grose  J.  observed,, 
that  by  the  2d  section  of  the  stat.  5  Ann.  c.  14.  it  is  provided, 
that  the  conviction  shall  be  made  within  three  months  after  the 
offence  committed ;  and  here  it  appears  to  have  been  made 
long  after  that  period;  though  the  information  is  stated  to 
have  been  made  within  the  period. 

Wood,  (after  some  interval  which  he  prayed  to  look  into 
the  act)  observed,  that  the  limitation  of  time  was  confined 
to  the  clause  respecting  higlers  and  others  having  or  offer- 
ing to  sale,  &c.  game  in  their  custody,  who  are  liable  to  be 
convicted  for  every  such  offence  in  £5. ;  and  the  words  of 
the  2d  clause  limiting  the  time  of  prosecution  are  "  pro- 
vided that  such  conviction"  (which  must  relate  to  a  convic- 
tion for  the  offences  before  described)  be  made  within  three 
months  after  such  offence  committed."  But  the  offence  for 
which  the  defendant  is  convicted  arises  out  of  the  4th 
clause  of  the  statute,  which  has  no  limitation  of  time  for 
the  conviction,  nor  any  direct  words  of  reference  to  the 
former  clause. 

Peake,  contra,  said,  that  the  4th  clause  speaks  of  persons 
"  convicted  as  aforesaid/'  which  may  as  well  refer  to  the  man- 
ner and  time  of  conviction  mentioned  in  the  antecedent  clause 
as  to  any  pther  matter  in  the  same  clause :  but  that  at  all 
events  the  doubt  was  gotten  rid  of  by  the  subsequent  statute  of 
the  9  Ann.  c.  25.,  which  recites  and  makes  perpetual  the  stat. 
5  Anne,  except  as  thereby  altered  ;  and  then  provides  that  no 
lord,  &c.  of  a  manor  shall  appoint  above  one  person  to  be  a 
gamekeeper  Avithin  any  one  manor  with  power  tokill  game;  and 
that  the  name  of  such  person  shall  be  entered  with  the  clerk 
of  the  peace ;  and  that  in  case  any  other  gamekeeper  whose 
name  shall  not  be  so  entered,  who  shall  not  be  otherwise 
qualified,  See.  shall  kill  game,  &c.  he  shall  for  every  offence 
incur  such  forfeitures,  8cc.  as  are  inflicted  by  the  said  recited 
act  upon  higkrs,  8cc.  "  such  forfeitures  to  be  recovered  by 
such  means,  and  in  such  manner  and  form,  and  within  such 
time,  8cc.  as  are  prescribed  by  the  said  act." 

The  Court  said,  that  this  got  rid  of  all  doubt  on  the  subject 
and  shewed  that  the  conviction  must  be  within  three  months 
after  the  offence  committed :  and  here  the  magistrate  had 
adjourned  over  that  time  before  he  made  his  conviction. 

Conviction  quashed. 

VOL.  III.  Cc  GARE 


1803. 

The  KING 

against 

TOLLEY. 


[  472] 


472 


CASES    IN  EASTER  TERM 


1803. 

Wednesday, 
May  4th. 

After  sen- 
tence in  the 

ecclesias- 
tical court 
in  a  matter 
of  tithe, 
where  the 
question 
turned  upon 
the  con- 
struction 
of  an  act  of 
parliament, ; 
upon  a 
doubt  raised 
whether 
that  Court 
had  not  mis- 
construed 
the  act,  di- 
rected the 
plaintiff  to 
declare  in 
prohibition, 
for  the  more 
solemn  ad- 
judication of 
the  fjiiotion 
whether 
supposing 
the  Court 
below  to 
have  mis- 
construed 
the  act.  a 
prohibition 
should  LTO 
after  sen- 
fence,  in  a 
matter  in 
which  tin- 
Court  below 
had  original 
jurisdiction, 
or  whether 
it  were  only 
a  crround  of 
appeal. 
*[    43  ] 


GARE  against  GAP  PER,  Clerk. 
GOULD  against  The  same. 

\J  PON  a  rule  calling  on  Mr.  Gapper  to  shew  cause  why  a 
prohibition  should  not  issue  to  the  consistory  court  of  the 
Archdeacon  of  Wells,  to  prohibit  it  from  holding  plea  of 
the  matters  there  depending  between  the  parties;  the  pro- 
ceedings appeared  to  be  these: 

Mr.  Gapper,  as  rector  of  the  parish  of  High  Hum  in  the 
county  of  Somerset,  libelled  the  respective  plaintiff's  in  the 
court  below  for  subtraction  of  tithes  in  the  common  form; 
and  charged  that  the  plaintiff  Gare,  in  the  years  1798,  &c.  oc- 
cupied so  many  acres  of  meadow  and  pasture  land,  lately 
part  of  the  open  waste  or  common  called  King's  Sedgmoor, 
and  lately  inclosed  by  virtue  of  an  act  of  parliament,  *  situ- 
ate within  the  parish  ofJ&igh  Ham  aforesaid,  and  the  tithea- 
ble  parts  thereof;  in  respect  of  which  the  tithe  of  hay  and 
agistment  tithe  was  demanded.  To  this  the  defendant  by 
his  answer  stated,  that  by  virtue  of  two  acts  of  parliament,  the 
31  Geo.  3.  f.  91.  and  37  Geo.  3.  c.  Ui.  for  draining  and  divid- 
ing the  said  moor  or  tract  of  waste  rand  called  King's  Sedg- 
moor, the  same  was  inclosed  and  allotted  accordingly.  That 
the  said  waste  was  anciently  part  of  the  possessions  of  the  ab- 
bey of  Glastonbury,  and  so  continued  till  the  dissolution  of 
monasteries  in  the  reign  oi'Ht'ti.  H.,and  therefore  exempt  from 
tithe.  That  before  the  in  closure  King's  Sedgmoor  was  extra-pa- 
rochial, and  the  tithes  due,  if  at  all, to  the  crown,  whose  right 
was  saved  by  the  said  inclosure  acts.  The  respondent  further 
admitted. that  in  the  year!798  he  occupied  eight  acres  of  mea- 
dow, lately  part  of  King's  Sedgmoor,  from  which  he  cut  seven, 
tons  of  hay  ;  but  denied  that  the  same  was  previous  to  the 
passing  of  the  said  acts  within  the  parish  of  High  1 1  dm  ;  and 
as  to  the  tithe  of  hay,  he  alleged  a  certain  modus  in  the  said 
paiish.  In  reply,  Mr.  Gapper  by  his  personal  answer  admit- 
ted that  the  lands  in  question  were  part  of  King's  Sedgmour, 
but  denied  that  they  were  extra-parochial  ;  because  the  pro- 
prietors of  lands  in  the  several  parishes  nearly  adjoining  to 
king'x  Si'dgmoor,  (of  which  the  parish  of  High  I  lain  is  one) 
did,  in  respect  of  their  lands,  messuages,  &.c.  in  such  se- 
\eral  parishes,  claim  and  had  from  time  immemorial  exer- 
cised certain  rights  of  common  of  pasture  appurtenant  on 
King's  Sedgmoor;  wherefore  it  was  part  of  the  said  several  pa- 
rishes, 
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rishes,  though  the  boundaries   of  each  were  not  certainly 
known.     And  that  King's  Sedgmoor  is  not  mentioned  in  the 
act  of  the  31  Geo.  3.  as  extra-parochial,  but  is  therein  stated 
to  be  in  or  near,  or  adjoining  to  certain  parishes  named,  of* 
which  High  Ham  is  one;  and  that  the  commissioners  ap- 
pointed by  the  said  act  did  by  their  award, allot  and  divide     [  474  ]* 
the  said  tract  called  King's  Sedgmoor,  unto  and  amongst  each 
of  the  several  parishes,  &c.  named,  which  were  allowed  to 
have  rights  of  common  appurtenant,  &c. ;  and  it  was  in  and  by 
the  said  act  directed,  that  the  allotments  should  be  made  in 
proportion  to  the  number  of  rights  of  common,  &c.  and  should 
for  ever  thereafter  be  deemed  and  taken  to  be  part  and  parcel  of 
the  several  parishes  to  which  the  same  respectively  should  be  as- 
signed.    That  the  commissioners  allotted  586  acres,  part  of 
King's  Sedgmoor,  unto  and  for  the  parish  of  High  Ham.     And 
that  the  proprietors  of  the   several  tenements  in  the  said  pa- 
rish, in  respect  of  the  said  allotments  applied  to  parliament  in 
the  37  Geo.  3.  and  obtained  an  act  intitled,  "  for  dividing, 
"  allotting,  and  inclosing  the  open  or  commonable  lands  and 
"  fields  within  the  parish  of  High  Ham,"  &c.underwhich  last- 
r.ientioned  act  the  spot  in  question  was  allotted  to  Gare,  be- 
ing part  of  the  586  acres  before  mentioned,  and  within  the 
bounds  of  the  said  parish  of  High  Ham.  And  that  it  was  by 
the  said  last-mentioned  act  further  provided,  that  the  lands 
allotted  by  virtue  of  the  same  should  be  held  under  and  subject  to 
the  same  charges,  tenures,  customs,  rents,  services,   and  incum- 
brances,  as    the  several  tenements  in  respect  whereof  such  al- 
lotments w-cre  made,  would  have  been  subject  to  or  liable   to 
bt  charged  with    or    affected    by,    in  case   that    act   had   not 
been  made      That  the  tenements  in  respect  whereof  the  said 
allotment  was  made  to  Gare  have  always  paid  tithe  to  the 
rector  of  High  Ham.     And  the  rector  further  submitted,  that 
by  virtue  of  the  stat.  2  &  3  Ed.  6.  c.  13.,  which  enacts,  that 
every  person  who  shall  have  cattle  titheable,  o-oing,  feeding, 
and  depasturing  on  any  waste   or  common  ground,  where- 
of the  parish   is  not  certainly  known,   shall  pay  tithe  for  the 
increase  of  the  cattle  so  going,  Sec.  to  the  parson  of  the  pa- 
r,ish  where  the  owner  inhabits  or  dwells :  the  rector  of  High 
j  lam  was  entitled  to  the  tithe  of  the  increase  of  the  cattle,  &c. 
The  rector  then  denied  (tare's  allegation  that  the  rector  of 
High  Hamli&A  neverrecei  vecl  tithe  arising  on  King's  Sedgmoor, 
and  alleged  an  instance  of  a  composition  received  by  the  rector 
in  1785  of  a  parishioner  in  High  Ham,  for  the  tithe  of  a  calf  fal- 

1  O  * 

leu  on  the  same,  and  also  that  the  occupiers  of  commonable 
C  c  2  tenements 
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1803.         tenements  in  High  Ham  have   always  paid  tithe,  or  com- 
pounded for  the  increase  and  agistraent  of  their  comraonable 
aaainst      cattle,  whether  kept  oui  their  tenements  or  on  King's  Sedg- 
GAPPER,     moor.    He  then  admitted  the  modus  set  up  by  Gare  as  for  cer- 
Clerk.        tain  cattle  and  lands,  but  denied  it  as  to  others,  and  particu- 
larly as  to  the  lands  allotted  to  Gare  out  of  King' a  Sed<rmoor. 

*  O  O 

The  proceedings  then  further  set  forth  the  depositions  of  wit- 
nesses, in  which  it  appeared  that  within  living  memory  King's 
Sedgmoor  was  considered  as  extra-parochial,  and  that  certain 
persons,occupiersin  High  Ham  long  before  the  inclosure,  had 
depastured  cattle  on  King's  Sedgmoor, o.nd  cut  hay  there,  with- 
out paying  or  having  any  demand  made  on  them  for  tithe  :  and 
speaking  also  as  to  themodusset  up.  The  definitive  sentence 
was  then  set  forth,  whereby  it  was  decreed  that  the  defendant 
below,  Gare  in  1798  occupied  eight  acres  of  meadow  land, 
part  of  King's  Sedgmoor,  situate,  lying,  and  being   within  the, 
parish  o/'High  Ham,  or  the  titheable  places  thereof,  &c.;  and 
then  it  proceeded  to  adjudge  the  rector  £1.  Is.  for  the  tithe 
of  hay  cut  therefrom;  and  so  much  more  for  agistment  tithe 
of  other  part.     The  grounds  stated  by   Gare  for  the  prohi- 
bition prayed  for  were  :  that  the  trial  of  bounds  of  parishes, 
f  476  1     and  of  all  prescriptions  and  customs,  was  of  common'^law  cog- 
nizance only,  and  not  determinableby  the  ecclesiastical  laws. 
2.  That  King'*  Sedgmoor,  lately  inclosed,  out  of  which  the 
allotment  in  question  was  made,  was  not  before  the   act  of 
the  31  Geo.  3.  within  the  parish  of  High  Ham  or  the  tithea- 
ble places  thereof,  nor  within  the  bounds  or  titheable  places 
of  any  parish  whatever,  but  wholly  extra-parochial,  and  that 
in  and  by  the  said  act  there  is  a  "'  Saving  to  the  king  and  his 
heirs,  fyc.  of  all  such  rig/it,  title,  interest, claim,  and  demand  what- 
soever, as  he  had  before,  the  passing  of  the  said  act."     And  that 
certain  moduses   had  been  alleged  and  proved  by  him  with- 
in the  parish  of  High  Ham   in  lieu  of  tithe;  notwithstand- 
ing all    which   premises  he    had    been   sentenced  to    pay 
tithe,  Sec. 

Gibbs,  Lens  Serjt.,  Dumpier  shewed  cause  against  the 
prohibition,  and  contended  that  however  before  sentence  the 
Court  would  grant  a  prohibition  upon  a  question  of  the 
boundary  of  a  parish,  or  the  construction  of  an  act  of  parlia- 
ment in  issue  in  the  ecclesiastical  court ;  yet  this  application 
came  too  late  after  sentence.  And  they  distinguished  between 
this  and  cases  where  the  ecclesiastical  court  had  no  original 
jurisdiction  over  the  subject  matter,  appearing  upon  the  face 
of  the  libel,  in  which  case  a  prohibition  would  go  even  after 

sentence. 
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sentence.  But  here  it  was  clear  that  the  court  below  had 
jurisdiction  of  the  original  subject  of  complaint,  namely 
the  subtraction  of  tithes :  and  the  defendants  below  cannot 
by  introducing  incidental  questions  in  their  answers  vary 
the  original  jurisdiction  of  the  court;  and  having  sub- 
mitted at  the  time  to  have  those  matters  tried  and  determined 
there,  they  cannot  now  object  to  the  trial  and  sentence,  when 
they  find  that  the  matter  is  decided  against  them.  And  they 
referred  to  Full  v.  little/tins  («),  Juxon  v.  Byron  (li),  Syrncs 
v.  Symes  (c),  Buggin  v.  Bennett  (d),  Blacqitiere  v.  Hawkins  (e), 
Duteins  v.  Robson  (f),  and  Offley  v.  Whitehall  (g),  as  esta- 
blishing the  distinction  contended  for  between  a  prohibition 
after  sentence  pro  defectujurisdictionis  and  such  a  prohibi- 
tion pro  defectu  triationis  only. 

Jtirskine  and  Buirough  denied  that  the  Court  would  look 
only  to  the  libel  to  see  whether  the  ecclesiastical  court  had 
jurisdiction  on  the  question  decided  ;  for  otherwise  it  would 
be  open  to  the  plaintiff  below  to  libel  in  the  first  instance 
for  any  matter  within  the  jurisdiction,  and  in  the  subse- 
quent proceedings  to  introduce  any  other  matter  of  which 
the  Court  had  no  original  jurisdiction  to  inquire.  It  is  ne- 
cessary therefore  to  look  at  the  whole  proceedings  in  order 
to  see  whether  the  court  below  were  competent  to  decide 
upon  the  matters  in  issue  between  the  parties.  And  here  it 
appears  that  it  was  not  so  competent,  the  question  being  up- 
on the  construction  of  an  act  of  parliament,  whether  such  and 
such  spots,  which  were  before  extra-judicial,  were  thereby 
placed  within  the  boundary  of  a  parish,  concerning  which  the 
ecclesiastical  court  can  have  no  jurisdiction?  And  upon  the 
face  of  the  proceedings  itappears  that  there  was  no  other  evi- 
dence of  the  spots  in  question  being  within  the  parish  of  High 
Ham,  except  from  what  appears  upon  the  face  of  the  act  of 
parliament.  And  the  courtbelow  have  misconstrued  the  act  of 
parliament;  for  though  the  new  inclosures  are  to  be  deemed 
parcels  of  the  parishes  to  which  they  are  respectively  allot- 
ted, yet  there  is  a  saving  of  the  rights  of  the  crown;  and  as 
the  king  is  entitled  to  the  tithes  of  extra-parochial  places, 
his  right  is  not  affected  by  the  act,  nor  could  the  ecclesiasti- 
cal court  decide  upon  it.  In  1.8  Vln  Air.  53.  tit.  Prohibition 
M.  a.,  it  is  said,  "If  a  suit  be  in  the  spiritual  court  for  tithes, 


(a)  Cowp.  422. 
(d)  4  Burr.  2035. 
(g(  Bunb.  17. 


(6)  2  Lev.  64. 
(e)  Douyl.  378, 


(c)  2  Burr.  1 1 3. 
(/)  1  H.Blac.  100, 
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where  the  question  is,  Whether  the  land  be  within  a  parish 
or  out  of  it,  and  within  a  forest  of  the  king;  after  a  sentence 
for  the  plaintiff  and  an  appeal  by  the  defendant  a  prohibition 
shall  be  granted,  because  it  is  utterly  out  of  (heir  jurisdiction 
to  (n/  the  hounds  oj'  the  parish  ;  and  also  this  concerns  I  he  A'wg," 
&c.  Frczeicell  v.Lord  Darcey,  Hit.  9  Car.  1.  So  in  Foster?. 
H/de-(a),  the  spiritual  court  were  prohibited  from  proceeding 
to  try  a  question  as  to  the  bounds  of  a  parish.  In  Pa.iton 
v.  Kniyht  (/>),  though  the  ecclesiastical  court  had  original 
cognizance  of  the  subject-matter,  which  was  a  seat  in  a 
church,  yet  the  title  of  the  plaintiff  below  being  founded 
upon  a  prescriptive  right,  which  was  only  triable,  at  common 
law,  this  Court  held  itself  bound  to  i^rant  a  prohibition  even 
after  sentence,  and  so  it  was  done  in  Eaton  \.  Ai/lijfe  (c). 
But  even  admitting  that  the  party  applying  would  come  too 
late  after  sentence,  if  the  question  of  boundary  had  been  de- 
cided collaterally  upon  a  mere  issue  of  fact,  whether  parcel 
or  no  parcel  of  the  parish;  yet  here  the  issue  was  brought 
forward  upon  a  matter  of  law  alleged,  namely,  on  the  con- 
struction of  the  act  of  parliament;  there  being  no  other  evi- 
dence whereon  to  found  the  sentence  of  the  ecclesiastical 
court.  Judgment  may  be  arrested  on  proceedings  in  the 
common  law  courts,  though  the  illegal  matter  appear  on  the 
pleadings  subsequent  to  the  declaration  or  plea. 

The  Court  referred  to  the  case  of  Lord  Camden  v.  Homc(d) 
in  error,  which  afterwards  went  up  to  the  House  of  Lords  (>), 
where  this  question,  as  to  the  authority  of  the  ecclesiastical 
court  to  construe  an  act  of  parliament,  was  much  canvassed : 
and  said  they  would  look  into  the  cases  before  they  delivered 
their  opinion.  And  on  this  day 

Lord  ELLENBOROUGH  C.  J.  said;  The  case  on  the  Sedg- 
moor  act,  which  was  before  us  the  other  day  for  a  prohibition 
to  the  consistorial  court  of  the  Archdeacon  of  Wells,  seems 
to  involve  a  question  of  sufficiently  general  importance  to 
make  it  fit  for  us  to  direct  the  plaintiff  to  declare  in  prohibi- 
tion fur  the  more  solemn  determination  thereof.  It  involves 
a  question  of  the  construction  of  an  act  of  parliament,  un- 
der which  certain  parts  of  the  wastelands  of  King's  Sedg/noor 
have  been  allotted  to  particular  parishes.  And  "  \\hether,  in, 


(«)   1  /tut.  Rep.  332. 

(c.)  Jlct/.'.n. 

(0  2  //.  Blac.  .033.  5.' 


(M  1    Burr  314,  315. 
(d)  4  Term  Rq>.  382. 


case 
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case  that  act  has  been  improperly  const  rued, a  prohibition  after  sen- 
tence should  go,"  is  a  question  upon  which  the  authorities  are 
not  sufficiently  settled  to  warrant  us  in  treating  it  as  a  per- 
fectly clear  question.  Lord  C.  J.  Eijre.  in  Home  v.  Camdcn  (a) 
thought  it  a  point  which  then  required  consideration. 
In  Rymer  v.  Atkim  ((>),  Lord  Loughborough  however  lays  it 
down  as  clear,  that  "if  a  court  of  appeals  has  misconstrued 
the  act  of  parliament  by  which  its  jurisdiction  is  regulated, 
it  would  be  a  good  ground  of  prohibition ;"  on  an  ancient 
and  essential  maxim  of  the  common  law,  that  all  couits  of 
special  jurisdiction  created  by  act  of  parliament  must  be 
"  limited  in  the  exercise  of  that  jurisdiction  by  such  con- 
"  struction  as  the  courts  of  common  law  may  give  to  the  sta- 
"  tutes  ;  because  if  they  had  a  latitude  to  construe  at  their  dis- 
•'  cretion  the  law  by  which  they  act,  they  would  set  them- 
'"  selves  above  the  common  law."  In  Lord  Cawden  v.  llc,tnc  (c) 
Mr.  Justice  Buller  says,  "  If  it  were  competent  to  us  to 
decide  on  the  second  question,  whether  or  not  the  Court  of 
appeals  had  misconstrued  the  act  of  parliament.  I  should 
desire  further  time  in  order  to  look  into  the  authorities." 
And  he  afterwards  adds,  "  if  the  Court  below  have  jurisdic- 
tion on  the  subject,  though  they  mistake  in  their  judgment, 
it  is  no  ground  fora  prohibition,  but  is  only  matter  of  appeal." 
And  if  that  mistake  be  in  the  construction  of  an  act  of  par- 
liament, what  is  said  by  Lord  Vanghan  in  Hill  v.  Good  (d), 
respecting  the  distinction  between  statutes  directory  to  the 
ecclesiastical  Court  and  other  statutes,  deserves  consideration. 
For  these  reasons,  and  that  the  rule  may  be  laid  down  with 
more  precision  and  certainty  in  what  cases  the  Court  will  in- 
terfere by  prohibition  after  sentence  to  correct  the  miscon- 
struction of  an  act  of  parliament,  supposing  it  to  have  been 
misconstrued,  as  well  as  to  consider  whether  it  has  been  mis- 
construed at  all  in  the  present  instance,  we  think  it  fit  to  or- 
der the  plaintiff  to  declare  in  prohibition. 


1803 

CARE 
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2  //.  Blue.  53,5. 
4  Term  Rep.  396. 


(/;)  1  H.Blac.  187. 
(d)    Vaurjhan,  301. 
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BALL&NGALLS  an^  Another  aainst  ARCHIBALD  GLOSTER. 


Wednesday 

May  4th.     '  ^ 

An  action  -*-  HE  plaintiffs,  as  indorsees  of  a  bill  of  exchange,  declared 

lies  by  the  that  one  John  G  faster  on  the  26th  of  March  1602,  at  the  island 

indorsee  of  5^  Vincent  in  parts  beyond  seas/according  to  the  custom 

against  the     of  mercnants  drew  a  bill  of  exchange  for  £250.  of  that  date, 

indorser  up-  . 

on  a  bill  of    directed  to  one  J.  Jackson,  and  required  him  at  90  days  sight 

exchange  to  pay  the  same  to  the  order  of  the  defendant  ;  that  the  de- 
immediately  fendant  afterwards  and  before  payment  of  the  same  indorsed 
on  the  non  the  bm  to  thg  the  pluintiffs  or  their  order>  That  they  after. 

acceptance  i      i/\  i      r  j  iii-n^ 

of  the  wards,  on  the  lUtli  01  yiMgt/s^presented  the  bill  lor  acceptance 

drawee,  to  J.  Jackson,  who  refused  to  accept  the  same  ;  and  thereupon 
though  the  theplaintiffscausedittobe  dulyiprotested  for  non-acceptance  : 
™.e,  or,  of  which  premises  the  defendant  had  notice,  and  according 
bill  was  to  the  custom  of  merchants  became  liable  to  pay  to  the  plain- 
drawn  be  tiffs  the  sum  of  money  in  the  bill  mentioned  when  he  should 
not  elapsed,  be  requested;  and  being  so  liable  he  promised  to  pay.  &c. 

The  facts  appearing  in  evidence  before  Lord  Ellenboreugh 
C.  J.  at  Guildhall  were,  that  the  bill  in  question  was  passed 
to  the  plaintiff's  agent  at  Trinidad  by  the  original  draw- 
er, with  the  indorsement  of  the  defendant  upon  it,  for 
a  valuable  consideration:  that  the  bill  was  presented 
and  protested  for  non-acceptance  on  the  10th  of  August; 
after  which  on  the  30th  of  October,  this  action  was  com- 
menced before  the  bill  fell  due,  which  was  not  till  the 
llth  of  November.  And  the  only  question  was,  Whether 
F  482  1  upon  non-acceptance  of  a  bill  the  indorsee  has  a  right 
immediately  to  sue  the  indorser,  as  a  new  drawer,  without 
waiting  for  the  time  when  the  bill  becomes  due  .'  it  having* 
been  decided  in  Milford  v.  Mayor  (a)  that  such  action 
lies  against  the  original  drawer.  The  plaintiffs  at  the  trial 
obtained  a  verdict,  with  leave  to  the  defendant  to  move 
to  set  it  aside.  A  rule  nisi  having  been  accordingly  ob- 
tained for  this  purpose, 

Erskine  and  ('.  Warren,  who  were  to  have  shewn  cause, 
were  stopped  by  the  Court. 

Gibbs  and  Const,  in  support  of  the  rule,  endeavoured  to 
distinguish  this  from  the  case  of  Mi/ford  \.  Mayor;  because 
of  the  privity  between  the  original  drawer  and  the  person 
on  whomthe  bill  is  drawn,  who  is  presumed  to  be  his  corrcs- 

(a)  Dovcjl.  54. 

pondent 
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pondent,  having  property  of  the  drawer's  in  his  hands,  or  at        1803. 
least  willing  to  give  him  credit :  for  whose  due  acceptance         ~ 
thereof  the  drawer  may  well  be  supposed  to  plege  himself 
as  an  inducement  for  a  third  person  to  take  his  bill  instead       against 
of  payment :  there  if  the  condition  fail  by  the  non-acceptance     GLOSTEU. 
of  the  drawee,  the  holder  may  fairly  resort  to  the  drawer  im- 
mediately.    But  as  between  indorser  and  indorsee  there  is 
no  such  implied  understanding,  the  original  contract  between 
them  is  with  relation  to  the  time  mentioned  in  the  bill,  be- 
fore which  no  debt  arises. 

Lord  ELLENBOBOUGH  C.J.  There  is  no  distinguishing  the 
case  of  an  indorser  form  that  of  the  drawer.it  having  been  long 
ago  decided  that  every  indorser  is  in  the  nature  of  a  new 
'drawer  (a),  every  indorsement  as  anew  bill,  and  that  the  in-  [  483.  ] 
dorser  stands  as  to  his  indorsee  in  the  law  merchant  the 
same  as  the  drawer.  The  point  ruled  in  Milford  v.  Mayor 
was  not  then  new.  In  Bright  v.  Punier  (6),  where  the  same 
question  occurred,  Lord  Mansficl.il  said  that  the  law  was 
clearly  so  settled.  Those  indeed  were  actions  against  the 
drawers ;  but  though  this  particular  case  of  an  action 
against  the  indorser  has  not  occurred  in  the  books,  yet  when 

O  *' 

it  has  been  laid  down  that  an  indorser  stands  in  all  respects 
in  the  same  situation  as  a  drawer,  all  the  consequences  fol- 
low which  are  attached  to  the  situation  of  the  latter.  And 
in  a  late  case  tried  before  me  at  Guildhall  it  appeared  to 
be  the  universally  received  law  merchant  on  the  continent, 
that  an  indorser  was  liable  immediately  on  the  non-accep- 
tance of  the  drawee. 

GROSE  J.   of  the  same  opinion. 

LAWRENCE  J.  In  Hei/lin  v.  Adamson  (c),  Lord  Mansfield 
said,  when  a  bill  of  exchange  is  indorsed  "as  between  the 
indorser  and  indorsee,  it  is  a  new  bill  of  exchange,  and  the  in- 
dorser stands  in  the  place  of  the  drawer." 

LE  BLANC  J.  There  is  no  hardship  on  the  indorser;  for  he 
must  be  presumed  to  know  the  person  from  whom  he  re- 
ceives the  bill,  and  on  whose  security  he  must  rely. 

Rule  discharged. 


(a)  Vide  Smallwood  v.  Vernon,  1  Sir.  479.  Hodges  v.  Steward, 
1  Salk.  125.  Anon.  Skin,  and  Macarty  v.  Barrow,  as  cited  in 
3  Wils.  16. 

(6)  London  Sittings  after  Trin.  1765.     Bull.  N.  P.  269. 

(c)  2  Burr.  674. 
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Whereabond 
by  A.,  recit- 
ing that  11. 
intended  to 
open  a  bank- 
ing account 
with  C.,  1)., 
and  E.,as  his 
bankers,  was 
conditioned 
for  payment 
tut  hem  of  all 
sums  from 
time  to  time 
advanced  to 
E.  at  tke 
banking  house 
of  C.,  I)., 
and  E.  :  held 
that  on  C.'s 
death  such 
obligation 
ceased,  and 
did  not  cover 
future  ad- 
vances made 
after  another 
partner  was 
taken  in; and 
that  7i  ,  who 
was  irulebte  J 
to  the  house 
at  C's  death, 
having  after- 
wards paid 
off  the  ba- 
lance whir:h 
was  applied 
at  the  time  to 
the  old  debt 
incurred  m 
C.'s  lifetime, 
./J.vvaswholiy 
discharged 
from  his  obli- 
gation. 

*[  485  ] 


J.  STRANGE,  J.  DASHWOOD,  G.T. STEWARD,  J.AGNEW, 
and  W.M'GEORGE,  surviving  Partners  of  JAMES  WAL- 
WYN, deceased,  against  LEE. 

ANdebt  onbond,  the  plaintiffs  declared  as  surviving  partners 
of  James  Walwyn,  to  whom  in  his  lifetime  with  themselves 
as  bankers  and  partners, on  the  3d  of  March  1800, the  defend- 
ant became  bound  in  the  sum  of  £999.  The  defendant 
craved  oyer  of  the  bond,  which  was  a  joint  and  several  bond 
by  himself  and  one  Benjamin  P>lyth;  and  of  the  condition  ; 
which,  reciting  "  that  Itlylh  intended  forthwith  to  open  an 
account  with  Walivyn,  titraiiye,  and  the  other  plaintiffs,  as 
his  hankers,  and  that  in  the  course  of  their  dealings  and 
transactions  he  might  become  indebted  to  them  for  money 
advanced  on  bills,  bonds,  notes,  or  other  securities,  or  up- 
on drafts  or  notes  drawn  or  issued  by  him,  I)l//lh,  upon  or 
made  payable  at  the  banking-house  of  /he  said  Walwyn, 
Strange,  &c.,  and  for  interest  and  commission,  &c.,  wit- 
nessed, that  if  the  defendant  and  Blytli,  and  their  or  either 
of  their  executors,  &c.  should  from  time  to  time  thereafter 
on  demand  pay  to  the  said  Walwyn,  Sfranye,  ^.c.  or  either 
of  them,  all  and  every  sums  of  money  which  should  or  might 
at  any  time  or  times  thereafter  become  due  to  them  from 
Jili/th  for  money  advanced  to  him  or  for  his  use  upon  any 
bills,  &c.  drawn  or  issued  by  Jtlyth  upon  or  made  payable 
at  the  banking-house,  of  Wahoyn,  Strange,  Sec.  or  for  interest 
on  the  money  advanced  by  them  as  aforesaid  from  the  times 
of  advancing  the  same  respectively  until  re-payment  there- 
of, or  for  commission,  Sec.  or  otherwise  howsoever:  then  the 
obligation  *  to  be  void,  Sec.  The  defendant  then  pleaded,  1. 
ISon  est  factum.  2dly,  Performance  generally  in  the  words 
of  the  condition;  i.  e.  payment  to  Wali/n,  Stranyc,  &c.  of 
all  sums  which  became  due  to  them  from  Bli/th.  odly, 
That  Wahcyn,  Stranyc,  and  the  other  plaintiffs,  before  and 
on  the  3d  of  March  1HOO,  carried  on  the  trade  and  business 
of  bankers  as  partners  on  their  own  account  and  in  their 
own  names  only,  and  not  in  partnership  with  any  other,  and 
that  they  so  continued  to  carry  on  the  same  till  the  9th  of 
October  following,  when  Walwun  died.  That  at  the  death  of 
Walwyn  there  was  not  due  from  ll/t/fhio  11  alin/n,  Strange,&ic. 
any  money  for  money  advanced  to  him  or  for  his  use  upon 

any 
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any  bills,  Sec.  drawn  or  issued  by  Blylh  upon  or  made  pay-       1803. 
able  at  the  banking-house  of  Walwyn,   Strange,  Sec.  or  {'or 

interest,  Sec.  or  commission,  Sec.  or  otherwise  however. 

„,.  ,.        .        .    .  and  Others 

I  he  replication  joined  issue  on   the  first  plea,  and  as  to       against 

the  second,  protesting  that  Blyth  and  not  paid  to  Walwyn,          LEE. 
Strange,  Sec.  the  sums  which  from  time  to  time  became  due 
to  them,  Sec.,  assigned  for  breaches,  1st,  that  after  the  mak- 
ing of  the  writing  obligatory,  and  in  the  life-time  of  Wal- 
wyn, and  before  this  action  commenced,  viz.  on  the  19th  of 
April  1800,  and   on- divers  other  days  between  that  and  the 
]9th    of    October    1800,    Walwyn,    Strange,    and    the    other 
plaintiffs,  in  the  lifetime  of  Walwyn  advanced  to  Blyth  up- 
on his  bills, Sec.  payable  at  their  banking-house,  Sec.  £7000. ; 
and  that  Blyth  was  further  indebted  to  Walwyn,  Strange,  See. 
in  the  lifetime  of   Walwyn,  in  £250.    for  interest  and  com- 
mission, Sec. ;  which  sums  Blylh  did  not  on  demand  pay  to 
Walwyn,   Strange,  Sec.  in    the  lifetime  of  Walwyn,  or  since 
his  death  to  the  plaintiffs,  although  demanded,  Sec.  2dly, 
That  after  the   making  of  the  writing  obligatory,  and  after 
the  death  of  Walwyn,viz.  on  the  several  days  between  the  10th   [ 
of  October  1800  and  the  31st  of  December  1801,  the  plain- 
tiffs, survivors  as  aforesaid,  advanced  and  paid  to  Blyth  and 
for  his  use,  upon  divers  bills  and  notes  issued  by  Blyth  up- 
on and  made  payable  at  the  banking-house  of  the  plaintiffs 
Strange,  Sec.   survivors  as  aforesaid,  £6000. ;    and  that  after 
there  became  due  from  Blyth  on  the  several  days,  &c.  between 
the  10th  of  October  1800  and  the  31st  of  December  1801  to 
the  plaintiffs  Strange,  Sec.  a  further  sum  of  £200.  for  the  in- 
terest of  money  advanced  by  them  as  last  aforesaid,  and  for 
commission  for  transacting  business,  Sec.;  which  sums  Bhjth 
did  not  on  demand  pay  to  the  said  plaintiffs.     Replication  as 
to  the  third  plea,  that  at  the  time  of  Walwyn' $  death  there 
was  due  and  owing  from  Blyth  to  Walwyn,  Strange,  Sec.  in 
the  lifetime  of  Walwyn,  £6000.  as  well  for  money  advanced 
to  Blyth  upon  certain  bills,  Sec.  made  payable  at  the  bank- 
ing-house of  Walwyn,  Strange,  Sec.  as  for  interest  thereon 
and  commission,  Sec.      On  all  these  issues  were  taken  and 
joined. 

The  cause  was  tried  at  the  Sittings  after  Michaelmas  term 
before  Lord  Ellenboroiigh  C.  J.,  when  a  verdict  was  found  for 
the  plaintiffs,  subject  to  the  opinion  of  the  Court  on  the  fol- 
lowing case. 

At  the  time  of  entering  into  the  above  bond,  the  obligees 

o  o 

carried  on  in  partnership  the  business  of  bankers  in  New 

Bond- 
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Bond-street,  under  the  firm  of  Walwyn  and  Co.  Bhjth  im- 
mediately after  the  execution  of  the  bond  opened  an  account 
with  the  obligees  at  their  banking  house,  and  drew  bills, 
notes,and  drafts  payable  there, which  were  regularly  accepted 
and  paid,  as  well  in  the  life-time  of  James  Walici/n,  as  after 
his  death  on  the  change  of  the  firm  after-mentioned,  until 
Blytk's  becoming  a  bankrupt,  which  was  in  April  1801.  On 
the  9th  of  October  1800,  Wahcyn,  one  of  the  obligees,  died, 
at  which  time  there  was  a  balance  due  from  Benjamin  Blyth 
to  the  house  of  £219.  for  bills  paid  arid  monies  advanced 
pursuant  to  the  condition  of  the  bond.  On  the  24th  of  Oc- 
tober, George  Peacocke  came  into  the  partnership  in  the  room 
of  Walwyn,  deceased,  and  business  was  then  carried  on  un- 
der the  firm  of  Strange,  Das/acood,  and  Co.  On  the  same 
24th  of  October,  1800,  William  Macgeorge,  one  of  the  origi- 
nal obligees  of  the  bond,  went  out  of  the  partnership  ;  on 
which  occasion  notice  was  advertised  in  the  London  Gazette 
"  that  the  partnership  between  J.  Strange,  J.  Dashtcood,  G. 
T.  Steward,  J.  Agnew,  and  W.  Macgeorge,  of  ^\ew  Bond-street, 
&c.  bankers,  (carrying  on  business  under  the  firm  of  Wal- 
wyn, Strange,  Dashwood,  Steward,  Agnew,  and  Macgeorge,} 
was,  on  the  24th  of  October  1800,  dissolved  by  mutual  con- 
sent, so  far  as  concerns  the  said  IF.  Macgeorge,  and  that  the 
business  from  thenceforth  would  be  carried  on  by  the  said 
Messrs.  Strange,  Dashwood,  Steward,  and  Agfieic,"  (signed 
amongst  others  by  J.  W.  as  administrator  to  J.  W<tltri/n,  de- 
ceased.) After  this  advertisement  the  business  was  continued 
under  the  last  mentioned  firm  of  Strange,  Dashwood,  and  Co. 
until  the  bankruptcy  of  BIyth  ;  and  W.  Macgeorge  quitting 
the  partnership,  there  was  a  balance  due  by  Bli/lh  to  the  part- 
nership of  £217. 12s.4d.  After  the  death  of  Walwyn  the  sur- 
vivors continued  to  accept  bills,  pay  drafts,  &c.  made  paya- 
ble at  the  house  in  Bond-street,  in  the  same  manner  as  had  been 
done  in  the  life-time  of  Walwijn,  and  Blyth  also  made  pay- 
ments into  the  house  at  different  times  ;  but  on  the  bankrupt- 
cy of  Blylh,  he  was  indebted  to  the  house  in  £1580.  on  ba- 
lance of  accounts,  including  the  sum  of  £219.  due  at  the 
death  ofWalwi/n.  The  bankers  always  sent  down  to  Bl>/tJi  the 
bankrupt  a  monthly  statement  of  the  account  between  them, 
striking  the  balance,  which  was  carried  to  the  next  monthly 
account.  This  account  was  styled  "  Dr.  and  Cr.  with  Walwyn 
and  Co.— jK.  Blylh"  in  Walwi/n's  life-time.  After  his  death  it 
was  styled  "  Dr.  and  Cr.  with  Strange,  Dashwood,  and  Co." 

In 


IK  THE  FORTY-THIRD  YEAR  OF  GEORGE  III. 


488 


In  the  monthly  account  to  30th  of  October  1800,  in  which 
Walwyn  died,  notwithstanding-  the  balance  appearing  at  the 
death  of  Walwyn  of  £219.  due  to  the  house,  there  appears  to 
be  a  balance  of  £87.  12s.  due  to  Blyth.  In  December  following, 
in  the  monthly  account  the  balance  was  in  favour  of  Bh/th 
£27.  Default  having  been  made  in  payment  of  Blyth's  defici- 
ency to  the  extent  of  the  penalty  of  the  bond,  the  above-men- 
tioned action  of  debt  on  bond  was  brought  by  the  plaintiffs  as 
the  surviving  partners  of  Walwyn  against  the  defendant  Lee. 
Thejury  found  a  verdict  for  the  plaintiffs  for£999.,the  amount 
of  the  penalty  of  the  bond,  with  one  shilling  damages,  and  da- 
mages for  the  breach  of  the  condition  £999.,  or  £219.,  ur  any 
other  sum  according  to  the  opinion  of  the  Court;  subject  to 
the  opinion  of  the  Court  on  the  following  points ;  1st,  Whe- 
ther the  plaintiffs  are  entitled  to  recover  the  sum  of  £999.  as 
damages  for  the  breach  of  the  covenant,  or  £219.  only,  the 
sum  due  at  the  time  of  the  death  of  J.  Walwyn'}  2dly,  Whether 
this  last  sum  has  been  paid  by  subsequent  payments  made 
to  the  partnership  of  Strange,  Dashicood,  and  Co.? 

With  respect  to  the  last  of  these  questions,  which  was  dis- 
cussed at  the  bar  in  the  course  of  the  argument  upon  observa- 
tion thrown  out  by  some  of  the  bench,  it  being  more  a  matter 
<>[  account  than  of  law,  it  was  finally  resolved  by  the  Court, 
that  taking  the  rest  to  be  made  in  the  account,  so  iarasVespects 
the  defendant,  at  the  death  of  Walwyn,  it  appeared  that  all  the 
money  before  that  time  advanced  by  the  banking-house  to 
Blyth  was  repaid  by  him;  for  after  Walwyn  $  death  the  pay- 
ments made  by  Blyth  \\eie  applied  to  the  old  account,  so  as  to 
turn  the  balance  in  favour  of  Blytk  in  the  same  month  of  October 
in  which  Waiwt/n  died,  and  down  to  the  December  following. 

Espinatse  for  the  plaintiff,  upon  the  first  general  question, 
contended  that  the  defendant  was  liable  upon  his  bond,  not- 
withstanding the  change  of  partners  in  the  house,  to  which 
the  security  was  originally  given,  by  the  death  of  one  partner 
and  the  introduction  of  another.  The  obligation  was  meant 
to  be  given  to  the  parties,  not  personally  or  individually,  but 
as  a  house  of  trade,  without  regard  to  the  particular  per- 
sons who  might  from  time  to  time  constitute  the  partnership. 
This  being  the  manifest  intention  of  the  parties,  the  Court 
will  give  effect  to  it  without  looking  critically  to  the  mere 
words  of  the  obligation,  in  which  the  individuals  are  merely 
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1803.  named  as  descriptive  of  the  banking-house;  and  he  cited  Co. 
Lit.  s.282.;  Baclie  v.  Proctor  (/?);  Teat's  case  (b~) ;  and  parti- 
cularly Barclay  v.  Lucas  (c),  where  a  bond  for  the  fidelity 
of  a  clerk,  who  was  taken  into  the  service  of  the  obligees 
as  a  clerk  in  their  shop  and  c  omit  ing-house,  was  holden  not 
to  be  discharged  by  the  obligees  taking  another  partner  into 
their  house:  and  that  the  obligees  might  recover  from  the 
surety  on  his  bond  money  received  by  the  clerk  after  such 
change  of  partners:  such  bond  being  meant  only  as  a  secu- 
rity to  the  house  of  the  obligees. 

Moore  contra,  was  stopped  by  the  Court. 

[  490  ]  Lord  ELLENBOROUGIJ  C.  J.  The  Court  will  no  doubt  con- 
strue the  words  of  the  obligation  according  to  the  intent  of 
the  parties  to  be  collected  from  them  :  but  the  question  is, 
what  that  intent  was?  The  defendant's  obligation  is  to  pay 
all  sums  due  to  them,  on  account  of  their  advances  to  Blyth. 
Now  who  are  "  them"  butthe  persons  before  named,  amongst 
whom  is  James  Wa/tn/n,  who  then  constituted  the  banking- 
house,  and  with  whom  the  defendant  contracted?  The 
words  will  admit  of  no  other  meaning.  And  indeed  with 
respect,  to  any  intent  \\hich  parlies  entering  into  contracts  of 
this  nature  may  be  supposed  to  have,  it  may  make  a  very  ma- 
terial difference  in  the  view  of  the  obligor,  as  to  the  persons 
constituting  the  house  at  the  time  of  entering  into  the  obli- 
gation, and  bv  whom  the  advances  are  to  be  made  to  the  par- 

~  »/  1 

ty  for  whom  he  is  surety.  For  a  man  may  very  well  agree  t>- 
make  good  such  advances,  knowing  that  one  of  the  partner?, 
on  whose  prudence  lie  relies,  will  not  agree  to  advance  mo- 
ney improvidently.  The  characters  therefore  of  the  seve- 
ral partners  may  form  a  material  ingredient  in  the  judgment 
of  the  obligor  upon  entering  into  such  an  en^a^ement.  But 
with  a  small  shade  of  difference  in  Bare  I  in/  v.  Lucas,  where 
some  expressions  occur  that  may  perhaps  be  difficult  to  re- 
concile with  other  authorities,  I  consider  this  question  con- 
cluded by  the  cases  of  Arlington  v.  Mcrr'tch  (c/),  Wright  v. 
Jiuswll  (c),  and  llarker  v.  Parker  (/').  It  maybe  observed 
however,  that  in  Ijarclaij  v.  Lucas  the  words  were  different 


(a)   Dona!.  38-2. 

(c)  M.  '24  (Jen.  ?,. 
Rep.Wi. 

(d)  12  fbwnrl.  412. 


(h)    Cm.  JIliz.  7. 
B.    R.   cited    in  Barbtr\.  Parker,  1 


(c)  2  nine.  <Ci4.  ;,ml  3  \Vils.-5W. 
(f)    1  Turin  J\ij>,  "N7.  and  vide  Afyf.rsv.  E<!<jc.l  Term  Itcji.  ~f>4. 

from 
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from  the  present  case  :  the  clerk  was  to  be  taken  into  the  ser- 
vice of  the  obligees  as  a  clerk  in  their  shop  and  counting 
house,  which  might  *be  supposed  to  mean  the  same  house, 
however  the  individual  partners  might  change.  But  without 
considering  whether  that  were  the  true  construction  of  those 

O 

\vords,  it  is  enough  to  say  that  there  are  no  such  words  here. 
But  we  are  now  desired  to  construe  an  obligation  to  be  an- 
swerable for  money  due  to  them  (certain  partners  having 
been  before  named)  to  mean  money  due  to  any  part  of  them, 
a  construction  which  would  be  contrary  to  the  words  of  the 
instrument;  what  is  contended  for  is,  to  make  this  a  bond  to 
the  persons  then  constituting  the  banking-house  and  their 
successors,  which  cannot  be  admitted. 

LAWRENCE  J.  A  bond  may  be  drawn  without  the  condition 
now  insisted  on  in  argument  by  the  plaintiff's  counsel,  for  the 
obligor  to  be  answerable  not  only  to  the  present  but  to  all  fu- 
ture partners  in  the  house  ;  but  that  lias  not  been  done  here. 
Per  Curiam,  Postea  to  the  Defendant. 
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HOWES  against  BRUSKFIELD. 

Friday, 

I  May  6th. 

IS  covenant.the  plaintiff  declared  on  an  indenture  of  release   „,, 
1  lie  stller 
of    three  parts,  made  the  14th  of  December   1799,  between    covenants 

the  defendant  of  the  first  part,  the  plaintiff  of  the  second   to  the  pur- 
part,  and  one  J.  II.  of  the  third  part,  whereby  the  defendant   chaser  of 
bargained  and  sold  and  granted  to  the  plaintiff  certain  lands   a,n  e,      ^ 

tnltnPrl.Prl.il 

called  Lei/mouth  in  the  parish  of  West  ham  in  the  county  of  cn;0y  and 
Essex,  to  hold  to  him  and  his  heirs,  &.C.,  and  the  defendant  receive  the 
thereby  covenanted  with  *  the  plaintiff  that  notwithstanding  rents,  &c. 

®  *  *l  + 

anv  act,  deed,  matter,  or  thing  whatsoever  by  him  the  said  Wltnout< 
,   •       .  action,  &c. 

defendant  made,  done,  executed,  committed,  or  willingly  suf-   or  interrun- 

fered  to  the  contrary,  he  the  defendant,  at  the  time  of  the   tion  by  the 
date  and  execution  of  the  said   indenture,  was   seised  of  or   seller  or 

well  and  sufficiently  entitled  to  the  premises  thereby  f-rantrd,   tllos^  clami~ 

in f  Irom 
Sec.  of  a  good,  sure,  perfect,  absolute,  and  indefeasible  estate   him   or  fa. 

of  inheritance  in  fee  simple,  without  any  condition,  trust,  li-   through,  or 
mitation,  power  of  revocation,  or  appointment,  use  or  uses,   u'lt^1  ^s  or 

or  anv  contingency,  or  other  ad,   deed,    matter    restraint     iltetr  acts' 

'    means,  DE- 
FAULT, &c. 

Held  that  a  breach  was  well  assigned  in  respect  of  certain  quit-rents  in  arrear 
before  and  at  the  time  of  the  conveyance,  though  not  stated  to  have  accrued 
while  the  seller  was  tenant  of  the  premises. 

or     *[  192  ] 


492 


CASES  IN  EASTTER  TERM 


1803.         or  thing  whatsoever,  whereby  such  estate  or  interest  could, 
should  or  might  bealtered, changed,  charged, revoked, defeated, 

£*       evicted,  made  void,  a  fleeted,  incumbered,  or  determined,  in  any 
against  '  .      .    '  .     ,    ,   J 

BRUSH-      wise  howsoever,  except  as  thereinafter  excepted.     And  that 

FIELD.  notwithstanding  any  such  act,  deed,  matter,  or  thing,  as  there- 
inbefore expressed,  he  the  defendant,  at  the  date  and  execu- 
tion of  the  said  indenture,  had  in  himself  good  right,  full  power, 
and  lawful  and  absolute  authority  to  grant,  bargain,  sell,  con- 
vey, and  assure  the  said  lands,  &c.  thereby  granted,  &c.  un- 
to the  plaintiff  and  his  heirs,  vS.c.  according  to  the  true  intent 
and  meaning1  of  the  said  indenture  of  release."  It  also  con- 

O 

tained  the  usual  covenant  for  entry  and  quiet  enjoyment,  and 
for  receipt  of  the  rents,  issues,  and  profits,  Sec.  without  any 
action,  suit,  proceeding,  denial,  eviction,  molestation,  or 
interruption  whatsoever,  of,  from,  or  by  the  said  defendant 
or  his  heirs,  or  am/  other  person  whomsoever  legally  or  equitably 
claiming  or  to  claim  any  estate,  right,  title,  or  interest  whatso- 
ever of,  in,  or  to  the  said  premises,  &c.  by, from,  under,  or  in  trust 
for  him,  the///,  or  am/  of  them,  or  by,  through,  or  with  his, 
their,  or  am/  oj' their  acts,  means,  DEFAULT,  privity,  consent,  or 
procurement.  And  that  freely,  clearly,  and  absolutely 
F  493  ]  acquitted,  exonerated,  and  discharged,  or  otherwise  by  the 
defendant,  his  heirs,  is.c.  at  all  time  thereafter  well  and  effect- 
ually saved,  defended,  and  kept  indemnified  of,  from,  and 
against  all  other  grants, bargains,  sales, contracts,  agreements, 
leases,  See.  uses, trusts,  wills,  devises,  intails,  recognizances, 
judgments,  extents,  executions,  forfeitures,  rents,  arrears  of 
rent,  rents  charge,  debts,  and  of,  from,  and  against  all  other 
estates,  rights,  titles,  interests,  acts,  charges,  and  incumlterances 
whatsoever  at  any  time  theretofore  entered  into,  had,  made? 
done,  executed,  committed,  created,  occasioned,  or  suffered, 
by  the  defendant,  or  any  other  person  whomsoever  legally  or 
equitably  claiming  by,  from,  under,  or  in  trust  for  him,  or  by 
or  through,  or  with  his  or  their  acts,  means,  defaults,  privity, 
consent,  or  procurement ;  except  only  certain  quit  rents  from 
thenceforth  to  become  due  and  payable  to  the  lord  of  the  ma- 
nor, &c.  fur  and  in  respect  of  the  said  lands,  &.C..  and  also  fines 
and  charges  under  the  commissioners  of  sewers,  5cc.  The  de- 
claration then  stated  the  entry  and  seisin  of  the  plaintiff:  and 
assigned  for  breach,  that  before  and  at  the  time  of  making 
the  said  indenture  certain  arrears  of  rent,  vi/.  £3.  13s  \\d. 
of  (juitttnt  for  live  years  for  certain  part  of  the  premises 
named,  were  in  arrcar  to  the  lord  of  the  manor,  &e.,  and 

certain 
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certain  other  charges  and  incnmbrances  for  suits  of  c«urt,and 
acquittances,  &c.  amounting  altogether  to  £3.  19s.  11|J.  at 
the  time  of  making  the  said  indenture  were  due  and  in  arrear 
to  the  said  lord,  &c.  which  the  plaintiff  was  compelled  to  pay 
in  order  to  save  his  goods  from  being  distrained  upon,  and  did 
pay  the  same  to  the  said  lord,  Sec.  who  at  the  time  of  making 
the  said  indenture  and  of  such  payment  had  lawful  right,  &c» 
and  claimed  the  same.  There  was  another  breach  assigned  on 
the  title,  which  was  abandoned.  To  this  the  defendant  de- 
murred generally. 

Marryat  in  support  of  the  demurrer.  It  is  not  shewn  that 
the  rent  in  arrear  was  an  incumbrance  made  in  the  defendant's 
own  time,  and  he  only  covenants  against,  his  own  acts.  The 
covenant  is  against  any  action,  &c.  or  molestation  "  of *  from, 
"  or  by  the  said  defendant  or  his  heirs,  or  any  other  person 
"  whomsoever  legally  or  equitably  claiming,  &,c.  any  estate, 
"  right,  title,  or  interest  in  the  premises,  by,  from,  under,  or 
"  in  trust  for  him,  &c.,  or,  by,  through,  or  with  his,  their,  or 
"  any  of  their  act?,  means,  default,  privity,  consent,  or  procure- 
"  ment"  &,c.  Then  the  covenant  to  indemnify  against  ar- 
rears of  rent,  &c.  must  be  confined  by  the  following  words 
to  such  as  were  "  created,  occasioned,  or  suffered  by  the  defend- 
"  ant  or  any  other  person  claiming  under  or  in  trust  for  him"  SLC. 
[Lord  Ellenborouyh,  He  is  to  indemnify  againts  all  ivills  and 
devises,  which  must  mean  the  acts  of  other  persons.]  Those 
may  be  the  acts  of  persons  in  trust  for  the  defendant.  The 
particularity  of  the  covenant,  which  was  evidently  intended 
to  be  a  qualified  one,  is  now  attempted  to  be  converted  into 
an  unqualified  covenant  against  any  paramount  title.  If 
the  defendant,  knowing  of  an  incumbrance  which  did  not 
arise  from  his  own  act,  concealed  it  from  the  purchaser,  an 
action  of  deceit  would  lie;  but  that  cannot  affect  this  ques- 
tion, which  turns  on  a  covenant  by  the  defendant  against 
his  own  acts,  there  being  no  averment  that  the  rent  in  ar- 
rear accrued  while  he  held  the  estate.  [Lord  Ellenborough. 
He  covenants  against  incumbrances  by  his  default.  Now 
if  rent  were  in  arrear  before,  which  remained  so  while  he 
was  tenant,  would  it  not  be  his  default  that  it  was  left  Tin- 
paid?  That  could  not  be  deemed  u  default  of  his,  which 
mustbe  understood  of  a  personal  default,  unless  ithadaccrued 
in  his  time,  and  he  were  personally  answerable  for  it,  which 
he  would  not  be  after  he  had  parted  with  the  land ;  and  the 
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breach  is  not  alleged  in  that  manner  ;  it  is  not  said  that  it 
was  in  arrear  by  his  default. 

Lord  ELLENBOROUGH  C.  J.  If  it  were  in  arrear  in  his 
lifetime,  it  is  a  consequence  of  law  that  it  was  by  /tis  default ; 
that  is,  by  his  default,  in  respect  of  the  party  with  whom  he 
covenants  to  leave  the  estate  unincumbered.  He  has  left 
it  with  an  incumbrance  which  he  ought  to  have  discharged. 
Per  Cnriftm,  Judgment  for  the  Plaintiff  on  the  first 

breach,  and  for  the  Defendant  on 

the  other. 


Friday, 
May  6th, 

Under  the 


GOOD  against  WATKIXS. 


JL  O  trespass  for  breaking  and  entering  the  plaintiff's  close 
statute  S  &  9  called  Ileadacre,  and  two  other  closes  by  name,  and  for  tread- 
-  A  •  °'/v  '  iun,'  down  the  grass  with  carts  and  cattle,  &o.,  the  defendant 

o»T:»lLlSCllS~ 

crctionarv  as  ^°  a^  the  c^oses  but  Ilcadacre  pleaded  several  rights  of 
in  the  Judge  common  on  which  issues  were  taken,  and  also  on  trespasses 
before  whom  newjy  assigned:  and  as  to  the  trespass  in  Ileadacre  he  went 
to  tr*a^  on  ^ie  Senera^  issue-  At  the  trial  before  Le  Blanc  J. 
<lt  the  last  Summer  assizes  at  Oiford,  all  the  issues  except 
that  on  trespass  in  IJcaducrc  were  found  for  the  defendant; 
and  as  to  that  *  the  evidence  was,  that  on  the  22d  of  De- 
cember 1800,  the  defendant,  who  was  a  cripple,  came  in  a 
the  circum-  cart  attended  by  several  other  persons  to  the  spot  where 
stances  these  closes  were  situated,  and  after  turning  in  some  sheep 

proved^  that  which  he  had  with  him  into  the  two  other  closes  in  which  he 

ie  trespass      j   •        j  ^      rights  of  common,  which  were  found  for  him,  he 
was  wilful  a      .       .  . 

and  inalici-     entered  lleaducre  in  his  cart,  when  he  was  told  by  the  plam- 

tiff's  wife,  who  happened  to  be  present,  (the  plaintiff  himself 
being  -absent,)  that  there  was  no  road  there;  upon  which  the 
defendant  naid  he  would  make  one;  and  after  staying  there 
some  little  time  looking  at  his  sheep  in  the  other  closes,  went 
out  at  another  gate  than  that  through  which  he  entered. 
Vpon  proof  of  this  trespass,  to  wiiich  there  was  no  answer, 


the  trial 
had  to  cer- 
tify or  not, 
according 
as  it  ap- 
pears to 
him  under 


And 


ous. 

the  Judrre 

ct-rtify  in  a 
case  where 
notice  was 
given  by 


the-  wife-  of 

the  plaintiff^"  the  defendant  not  to  enter  the  locus  in  quo  in  his  cart,  there  be- 
in"-  no  road  there  ;  notwithstanding  which  the  defendant  persisted  in  going  on 
for  the  purpose  of  viewing  more  conveniently  the  turning  in  of  some  cattle  in 
assertion  of  a  disputed  right  of  common  in  ;in  adjoining  inclosure  of  the  plain- 
tiffs, which  riidit  was  found  for  the  defendant  on  a  justification  pleaded  ;  the 
Court  refused  to  interfere. 
*  [  49'J  ]  the 


ix  THE  FORTY-THIRD  YEAR  OF  GEORGE  TIL 


496 


GOOD 

against 

WATKINS. 


the  plaintiff  obtained  a  verdict  with  Is.  damages  ;  and  appli-  1803. 
cation  was  thereupon  made  at  the  trial  to  the  learned  Judge  to 
certify  under  the  stat.  8  &  9  ir.3.  c.  1  ] .  s.  4.  that  the  trespass 
was  wilful  and  malicious,  being  after  notice ;  which  he  declin- 
ed to  do;  not  thinking  it  a  proper  case  for  such  a  certificate, 
unless  it  were  compulsory  upon  him  by  the  statute :  but  said, 
that  if  upon  the  received  construction  of  the  statute,  which 
was  pressed  upon  him  by  the  plaintiff's  counsel,  he  was  holden 
bound  to  certify  after  notice,  and  had  no  discretion,  he  should 
be  ready  to  grant  it  afterwards.  In  Michaelmas  term  last  a 
rule  was  obtained,  calling  on  the  plaintiff  to  shew  cause  why 
"  Mr.  Justice  Lc  Blanc  should  not  certify  on  the  record  that 
the  trespass  proved  to  have  been  committed  by  the  defendant 
in  going  over  Headacrewiih.  a  cart  and  horse,  after  notice  that 
the  same  was  not  a  cartway,  was  wilful  and  malicious." 

Milks  now  shewed  cause,  statin'g  that  after  the  case  of  Rey- 
noldsv.  Edwards  (a),  he  would  not  dispute  but  that  if  after  no-  [  497  ] 
tice  not  to  come  upon  another's  ground  the  party  commit- 
ted a  wilful  trespass,  the  Judge  was  bound  to  certify:  but 
here  he  contended  that  neither  the  notice  was  regular,  nor 
the  trespass  wilful  and  malicious,  in  the  sense  intended 
by  the  statute ;  for  the  notice  must  be  given  by  the  tenant 
of  the  land  ;  whereas  here  it  was  given  by  his  wife,  without 
any  evidence  of  her  having  actedby  his  authority;  and  none 
could  be  presumed  upon  such  an  occasion,  especially  where 
the  trespass  could  nothave been  foreseen.  For  as  she  covdd 
not  have  licensed  the  defendant  without  the  privity  of  her 
husband,  so  neither  could  she  by  her  single  forbid  ding  make 
him  a  wilful  and  malicious  trespasser.  Then  the  trespass 
in  Headacre  was  merely  accidental,  and  on  the  sudden,  in 
the  assertion  of  another  right,  in  which  it  appears  that  he 
was  justified;  and  on  that  ground  also  it  was  not  a  wilful 
and  malicious  trespass  within  the  statute. 

Williams  Serjt.  upon  moving  for  the  rule,  and  Manley  in  sup- 
port of  it  now,  relied  upon  Swinnerton  v.  Jervis,  E.  22.  G.  3.  C. 
/>'.,  and  other  cases  cited  in  Reynolds  v.  Edwards  (//),  to  shew 
that  if  the  trespass  were  committed  after  notice,  it  is  wilful, 
and  the  Judge  is  bound  to  certify  by  the  statute.  And  thtey  al- 
so referred  to  a  case  of  Rudge  v.  Bond,  Hereford  Spring  assizes 
1791 ,  before  Mutter  J.,  where  in  trespass  quare  clausum  fregit, 
it  appeared  that  the  defendant  had  asked  leave  of  the  plaintiff 
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to  go  over  the  locus  in  quo,  which  the  latter  refusing,  the 
defendant  said  he  would  then  take  leave,  and  accordingly 
wentoverit:  and  on  a  verdict  for  the  plaintiff  for  Qd.,  the 
learned  Judge  held  himself  bound  to  certify.  And  so  he  did 
in  another  case  of  Da  venport  v.  Humphreys^tStaffbrdm  1784, 
upon  a  trespass  proved  after  notice  to  refrain.  Now  here  there 
was  notice  given  on  the  spot  by  the  wife,  after  which  the  de- 
fendant persisted  in  going  through  the  close,  and  declared 
that  he  would  make  a  road  there.  And  the  wife  must  be 
taken  to  have  acted  with  the  authority  of  her  husband,  he 
having  recognized  her  act  by  bringing  the  action. 

Lord  ELLENBOROUGH  C.  J.     To  be  sure  there  must  be 
some  evidence  that  the  wife  had  authority  to  give  such  a  no- 
tice, which  is  to  make  the  party  a  wilful  and  malicious  tres- 
passer.   It  might  perhaps  have  been  sufficient  to  shew  that 
she  had  the  general  management  of  the  farm  :  but  the  mere 
bringing  of  the  action  is  no  confirmation  of  such  an  autho- 
rity; for  it  concludes  no  more  than  that  the  plaintiffmeant  to 
insist  on  his  damage  for  the  common  trespass.  Non  constat 
from  thence,  that  the  plaintiff  knew  more  of  the  transaction 
than  as  to  the  fact  of  the  trespass.     If  indeed  it  had  been 
necessary  for  the  maintenance  of  the  action  that  the  tres- 
pass should  have  been  wilful  and  malicious,  the  bringing  it 
might  have  afforded  some  presumption  that  he  adopted  his 
wife's  act  at  the  time  and  made  it  his  own.     In  the  case  of 
Swinnerton  v.  Jervis  the  notice  not  to  come   on   the  manor, 
after  which  the  trespass  insisted  on  as  wilful   and  malicious 
was  committed,  was  given   by  the   plaintiff's  gamekeeper, 
who  might  well  be  presumed   to  have  acted  by  the  orders 
of  the  plaintiff,  it  being  within  the  general  scope  of  his  au- 
thority to  warn  persons  off  the  manor  who  had  no  authority 
to  sport  there.      It  also  appears  to  me  that  the  rule  itself  is 
improperly  conceived.     The  act  of  granting  a  certificate  in 
any  case  is  to  be  done  by  the  Judge  alone  before  whom  the 
trial  is  had  :   a  rule  therefore   calling  upon  a  party  to  shew 
cause  why  the  Judge  should  not  be  compelled  to  certify  is 
not  only  disrespectful  and    improper   in  the  terms  of  it,  but 
inefficacious  in  itself;  and  I  must  object  to  making  any  rule 
which  we  have   no   means  of  compelling  the   execution  of. 
If  there  be  any  method  of  compelling  the  Judge  to  grant  a 
certificate,  it  can  only  be  by  mandamus,  though  I  do  not 
mean  to  say  that  it  can  be  done  at  ajl. 

GROS  E 
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GROSE  J.    I  well  remember  the  case  of  Swinnerton  v.  Jer-         1803. 
vis,  in  which  I  was  counsel ;  and  it  would  never  have  been        GOOD 
conceived  that  such  a  rule  as  the  present  could  have  been       against 
made  had  it  not  been  the  express  desire  of  Mr.  Justice  AY/m,    WATKIXS. 
before  whom  the  cause  was  tried,  that  the  question  whether  or 
not  he  were  bound  to  certify  a  trespass  as  wilful,  committed 
after  notice  not  to  come  upon  the  plaintiff's  land,  should  be 
brought  before  the  Court  in  that  shape.     But  I  do  not  think 
that  it  is  compulsory  at  all  on  the  Judge  to  certify;  but  the  act 
of  parliament  meant  to  leave  it  altogether  to  his  discretion 
to  certify  or  not,  according  as  it  appeared  to  him  on  the  trial, 
that  the  trespass  was  or  was  not  wilful  and  malicious. 

LAWRENCE  Jt»  The  statute  meant  to  leave  it  to  the  discre- 
tion of  the  Judge  who  is  to  certify  whether  or  not  the  tres- 
pass were  wilful  and  malicious.  If  he  upon  view  of  all  the 
circumstances  proved,  think  that  it  was  wilful  and  malicious 
within  the  statute,  he  will  certify  accordingly :  but  the  legis- 
lature meant  to  leave  it  to  him  to  determine  whether  it  were 
so  proved  or  not.  And  if  he  did  not  think  it  a  case  proper 
for  him  to  certify,!  have  no  idea  that  he  can  be  enforced  to  do 
so  either  by  such  a  rule  as  the  present,  or  by  a  mandamus, 
or  in  any  other  manner. 

LE  BLAN  c  J.  I  would  not  have  it  understood  that  I  make  [  5QO  ] 
any  complaint  of  the  party  who  applied  for  the  rule  in  this 
case.  I  was  indeed  of  opinion  at  the  trial  that  this  was  not  a 
proper  case  for  me  to  certify  if  I  had  any  discretion  to  exer- 
cise upon  the  subject :  but  lalso  said, on  being  pressed  with 
the  authority  of  the  cases  cited, that  if  upon  further  examina- 
tion it  should  be  found  that  I  was  compelled  to  do  so  after 
the  notice  proved,  I  should  be  ready  to  certify  afterwards. 

Rule  discharged. 


CHAWNER  against  W HALEY.  Friday, 

May  6th. 
A  Rule  was  obtained  calling  upon  the  plaintiff' to  shew  cause   Where  ame- 

why  the  bond  and  warrant  of  attorney  to  confess  judgment,  mon^|  ofd11 

•          r  •  •  IT-  annuity 

given  for  securing  an  annuity,  and  the  judgment  entered   om^eci  ^0 

register  cer- 
tain bonds  whereby  the  grantor  for  whose  life  the  annuity  was  granted  bound  him- 
self to  pay  the  grantee  a  certain  sum  if  he  went  abroad  in  a  military  capacity  dur- 
ing three  several  years  following  the  gi*ant  of  the  annuity;  held  that  the  annuity 
was  thereby  vacated;  and  this  Court  thereupon  set  aside  the  warrant  of  attorney 
and  judgment  given  amongst  other  instruments  for  securing  the  annuitv. 
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thereon,  should  not  be  set  aside,  and  the  several  deeds,  &.c, 
for  securing  the  annuity  be  delivered  up  to  be  cancelled. 

It  appeared  that  in  1794  the  defendant  contracted  to  grant 
to  the  plaintiff  an  annuity  of  ,t'458.  GV.  <*:'«•/.  for  the  term  of  100 
years,  if  the  defendant  should  so  long  live,  to  be  secured  by 
the  defendant  and  guaranteed  by  J.  11.  and  W.  II.  by  certain 
bonds  and  an  indenture  for  the  price  of  £3208.  In  pursuance 
of  which  agreement  the  plaintiff  paid  the  last-mentioned  sum 
on  the  30th  of  October  1794,  and  on  the  same  day  the  defend- 
ant executed  to  Chau-ncr  a  bond  for  £10,000.,  conditioned 
to  be  void  on  payment  of  the  annuity,  and  two  warrants  of 
attorney  for  confessing  judgment  respectively  in  this  court 
and  in  the  Cburt  of  Exchequer  \i\Ircland;  and  the  two  sureties 
executed  similar  bonds  and  warrants  of  attorney.  And  for 
further  assurance  the  defendant  also  executed  an  indenture 
of  the  same  date,  whereby  he  assigned  to  the  plaintiff  a  certain 
annuity  devised  to  him,  secured  upon  certain  lands  in  Ire- 
land,&nd  also  certain  other  lands  there  for  a  long  term  of  years 
determinable  on  his  (the  defendant's)  life.  A  memorial  of 
all  these  several  instruments  was  duly  registered  pursuant 
to  the  annuity  act  of  17  Ceo.  3.  c.26.  But  the  objection  a- 
rose  upon  the  entire  omission  in  the  memorial  of  three  seve- 
ral bonds  executed  by  the  defendant,  at  the  same  time,  and 
hearing  even  dale  with  the  other  deeds,  which  bonds  were1  to 
the  following  purport:  Ly  the  first  the  defendant  bound 
himself  to  the  plaintiff  in  £200.;  and  the  condition  reciting 
the  agreement  for  the  annui  ty,  and  that  in  pursuance  and  part 
performance  of  the  same  on  the  part  of  the  defendant  he  had 
executed  the  first  mentioned  bond  to  the  plaintiff,  and  in  fur- 
ther performance  of  the  same  he  and  the  sureties  named  had 
executed  the  other  instruments  mentioned:  and  reciting  fur- 
ther that  "  whereas  upon  the  treaty  for  the  purchase  of  fhe 
said  annuity  it  was  agreed  that  in  case  the  defendant  should 
go  abroad  in  a  military  capacity  at  any  time  (luring  the  period 
of  three  years  from  the  dale  of  tin's  bond  that  he.  the  defend- 
ant, should  forfeit  and  pay  for  ;:.i;y  or  either  of  those  years  he 
should  $o  abroad  ;u-  afoifsaid  tin.1  sura  of  iJKiO.  to  the  plaintiff 
as  a  conipt  tis.ition  loinm  iui  tiic  loss  he  might  sustain  by  his 
the  deii-iiia;n;r  >  '.'.oin^  abroad  in  the  said  capacity,  in  as  much 
•as  no  oiUce.  won';!  i;;suie  liie  lives  of  persons  going  abroad 
in  a  nuiitary  rapacity  :  ;.i)d  whereas,  in  pursuance  of  the  said 
agreement  on  the  part  ot  the  defendant  and  fur  securing 

the 
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the  payment  of  the  said  £130.  in  case  he  should  go  abroad        1803. 
in  any  of  the  three  years  in  a  military  capacity  the  defendant 

had  agreed  to  enter  into  three  several  bonds  to  the  plaintiff 

1         .  ar/mnst 

in  £260.  each,  to  be  void  respectively  on  payment  by  him,  \\  HAI.LV. 
the  defendant,  to  the  plaintiff  (if  he  the  defendant  should  2-> 
abroad  in  such  capacity  as  aforesaid)  of£130. :  it.t!u  refbre 
witnessed  that  if  the  defendant  should  pay  to  the  plaiatili' 
£130.  if  he  the  defendant  should  go  abroad  in  a  mili- 
tary capacity  between  the  3()th  of  (kto'x'r  1794  and  trie  oOih 
of  October  179o,  within  a  month  afier,  &c.  then  the  obligation 
to  be  void."  The  other  two  bonds  were  iu  the  same  form, 
mutatis  mutandis,  for  the  two  successive  years  respect,:  vdy. 
Erskhie&nA  .\Ltrn/nl  shewed  cause.  '1  he  annuity  act  only 
requires  "a  memorial  of  every  deed,  &e.  \\hfvtbyany  an- 
nuity shall  be  granted.  Xow  the  tbonds  in  question  were 
not  made  for  the  grant  or.  security  of  the  annuity,  but  for 
a  collateral  purpose.  The  object  of  the  legislature  in  re- 
quiring the  memorial  was  for  the  benefit  of  the  grantor,  in 
order  that  it  might  more  easily  appear  what  was  the  true 
consideration  for  granting  the  annuity,  and  that  the  e,T;.iu- 
tor  had  had  the  benefit  of  it.  But  these  bonds  were  2,-iven 
with  another  vic-w,  namely,  to  enable  the  grantee  to  con- 

J  o 

tract  with  third  persons  to  more  advantage  in  a  certain  f'~ 
vent  which  was  in  the  choice  of  the  grantor.  [Lord  L/A  v- 
borouvlt.  Is  not  such  a  bond  as  much  a  part  of  the  coi^i- 

c?  1 

deration  for  granting  the  annuity  (which  must  be  shewn  by 
the  memorial;  as  a  power  of  redemption?  and  such  a  power, 
whether  reserved  by  the  same  instrument  granting  the  annuity  ~  "/>;> 
or  any  other,  must  be  memorialized.  Here  the  grantee  is  to 
pay  a  certain  sum  in  the  first  instance  as  the  price  of  the  an- 
nuity, and  if  the  grantor  go  abroad  within  the  three  years,  he 
is  to  return  so  much  of  the  consideration  money  as  amounts 
to  the  penalty  of  the  bond,  and  is  therefore  in  effect  to  receive 
so  much  less  for  the  grant  of  the  annuity.]  13ut  this  is  no 
benefit  to  the  grantor,  like  a  clause  ofredemption,  and  there- 
fore not  within  the  spirit  of  the  act.  It  was  merely  intended 
as  a  compensation  to  the  grantee,  if  by  the  voluntary  act  of 
the  grantor  going  abroad  in  a  military  capacity  subsequent 
to  the  grant  of  the  annuity  he  thereby  put  the  grantee  in  a 
worse  condition  for  insuring  his  life  than  he  was  at  the  time 
the  bargain  was  made  for  granting  the  annuity  in  considera- 
tion of  a  certain  adequate  sum.  It  might  have  been  an  in- 
D  d  4  ducemeut 
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inducemeut  to  the  grantee  to  buy  the  annuity,  l>ut  it  forms 
no  part  of  the  consideration  paid  for  it  in  money,  which  is 
the  only  sort  of  consideration  required  by  the  act  to  be 
shewn,  as  may  be  collected  from  the  :Jd  section  of  the  act. 
At  all  events  they  contended  that  the  rule  could  not  be 
made  absolute  to  the  full  extent  of  directing  o//the  deeds  to 
be  delivered  up  to  be  cancelled  but  only  to  the  setting  aside 
the  warrant  of  attorney  and  judgment:  and  they  cited  Lord 
Loughborough's  opinion  in  the  Duke  of  Boiton  v.  Williams  (a), 
correcting  the  case  Eiparte  Chester,  (b) 

Lord  ELLEN  BOROUGH  C.  J.  The  bonds  in  question  are  cer- 
tainly part  of  the  assurance  whereby  the  grant  of  the  annuity 
may  be  evidenced.  What  is  the  case  in  effect  but  this  ?  The 
grantor,  in  consideration  of  a  certain  sum,  agrees  to  pay  an 
annuity  of  £458.  6s.  $d.  for  his  life,  if  he  do  not  go  abroad  in 
a  military  capacity  from  October  1794  to  October  1797  ;  and 
if  he  should  go  abroad,  he  agrees  to  pay  the  grantee  £588. 
6s.  Kd.  daring  each  of  the  three  years  he  should  be  abroad. 
The  annuity  is  therefore  void,  inasmuch  as  the  memorial 
omits  to  state  the  true  annual  sum  to  be  paid  by  the  grantor 
in  that  event. 

LE  BLANC  J.  observed,  that  the  defendant  could  not  have 
more  of  his  rule  granted  than  for  setting  aside  the  warrant 
of  attorney  and  judgment,  over  which  this  Court  had  an 
undoubted  jurisdiction:  but  it  belonged  to  another  Court 
to  set  aside  the  deeds. 

Per  Curium,  Rule  absolute  to  that  extent. 


Monday, 
May  9th. 

One  maybe 
convicted 


(a)  2  Vcs.jun.  154. 


(6)  4  Term  Rep.  694. 


The  KIXG 


BARKER. 


-A-  Conviction  by  a  justice  of  peace  on  the  stat.  28  Geo.  3. 

c.  57.  stated,  "  that  on  the  4th  of  November  1802,  at  the 
on  the  slat.  ish  of  7,,,,,^/,/f,  m  the  count  v  of  Bedford,  S.  F.  of,  &c. 
28  Geo.  3.  c  .  l  -.,  -  ,.-  .  ,  .  ~  ,  ,  .  ,.  c 

cainf  before  me  \\  .  ill.,  one  oi  his  majesty  s  justices  of  peace 

IV-'  the  b;;id  county,  aud  infonncd  me  that  John  Marker,  of, 


57  as  th-" 
driver  of  a 
etajre  coach, 

for  permitting'  and  Sufferi:;£  beyond  the  proper  number  of  persons  to  go  upon 
the  roof  of  it,  although  he  I.e,  not  slated  to  n<;  ;;  diiver  employed  by  the  owner, 
Had  altlionffh  he  did  //'//  (//i/K-nr  nln  /'  <,<nnn,on.-(i  before  the  masjistiate,  in  which 
case  the  2d  section  of  the  act  directs  that  ike  oicner  shall  be  liable  to  the  penalty 
thereby  laid  on  such  driver. 


N  THE  FORTY-THIRD  YEAR  OF  GEORGE  III, 


504 


&c.  stage  coach  driver,  on  the  2d  of  November  now  last  past, 
at   D.  aforesaid   in  the  said   county,  did  drive  a   certain 
coach,  called  the  Northampton  coach,  then  going  and  travel- 
lino-  for  hire  upon  the  king's  highway,  and  did   then  and 
there  permit  and  suffer  six  persons,  (to  wit,)  nine  persons  at 
one  and  the  same  time  to  ride  and  go  upon  the  roof  of  such 
coach  when  so  going  and  travelling  for  hire,  contrary  to  the 
statute  made  in   the  28th  of  Geo.  3.  intitled,  &c.;  where- 
upon the    said  J.  B.   after  being  duly    summoned  to  an- 
swer the  said  charge,  did  not  appear  before  me  pursuant  to 
the   said   summons,  and  did  neglect   and   refuse  to    make 
any   defence   against  the   said    charge;  but  the  same   be- 
ing fully  proved  upon  the  oath  of  J.  H.  a  credible  witness, 
it  manifestly  appears  to  me  the  said  justice  that  he  the  said 
J.  B.  is  guilty  of  the  offence  charged  upon  him  in  the  said 
information  :  it  is  therefore  adjudged  by  me  the  said  justice 
that  he  the  said/.  I?,  be  convicted  ;  and  I  do  hereby  convict 
him  of  the  offence  aforesaid.     And  I  do  hereby  declare  and 
adjudge  that  he  the  said  J.  B.  hath  forfeited  the  sum  of  £6. 
&c.  for  the  offence  aforesaid,  to  be  distributed  as  the  law  di- 
rects, according  to  the  form  of  the  statute,  Sec.  Given  under 
my  hand  and  seal  the  llth  of  November  1802,"  and  signed,&c. 
Raine  objected  to  the  conviction  ;  1st,  supposing  the  de- 
fendant to  be  the  driver  of  the  coach,  yet  as  he  did  not  ap- 
pear when  summoned  before  the  magistrate,  he  could  not  be 
convicted  ;  for  the  2d  section  of  the  act  directs,  that  in  case 
ithe  driver  cannot  be  found  or  known,  "  ov  being  found  or 
"  known  shall  not  attend  in  pursuance  of  any  summons,  Sic., 
"  then  and  in  every  such  case  the  owner  or  proprietor  of  such 
"  carriage,  &c.  shall  be  liable  to  the  penally  hereby  laid  on  such 
driver" 

Lord  ELLEN  BOROUGH  C.  J.  The  act  does  not  say  that 
the  owner  shall  in  such  case  be  liable  to  the  penalty  in  lieu 
of  the  driver:  and  there  is  besides  a  general  form  of  convic- 
tion given  applicable  to  the  very  case  where  the  party  refuses 
to  appear  on  summons. 

Raine.  Then,  secondly,  the  defendant  was  not  such  a  driver 
on  whom  the  legislature  meant  to  inflict  the  penalty  ;  for  he 
is  not  stated  to  be  a  driver  employed  l.y  the  owner,  one  who 
had  the  controul  of  the  carriage,  and  of  whom  it  might  be 
said  in  the  words  of  the  act  that  he  permitted  and  suffered 
more  than  the  proper  number  of  persons  to  ride  0,1  the  car- 
riage. Whereas  non  constat  but  that  the  defendant  was  a 

person 
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person  who  held  the  reins  accidentally  at  the  time,  or  wa* 
driving  for  his  amusement  under  the  immediate  inspection 
of  the  proper  driver,  and  who  could  not  be  said  to  permit  or 
suffer  the  passengers  to  be  there. 

Lord  ELLENBOROUGII  C.  J.  There  are  no  such  words  as 
"  employed  by  the  owner""  annexed  to  the  description  of  driver 
in  the  act.  It  is  stated  in  the  conviction  that  this  man  did 
drive  the  coach,  which  sufficiently  designates  him  as  the 
driver  within  the  words  of  the  act.  Whether  or  not  he^er- 
mitted  and  suffered  persons  beyond  the  proper  number  to  get 
up  was  matter  of  defence  for  him  before  the  magistrate.  But 
I  am  not  prepared  to  say  that  though  he  had  the  conduct  of 
the  coach  devolved  upon  him  but  for  a  time,  yet  if  he  per- 
mitted an  improper  number  of  persons  to  get  up  during 
that  time,  he  would  not  be  liable  to  the  penalty. 

Per  Curium,  Conviction  affirmed. 


Saturday, 
May  7th. 


Where  the 
command- 


sessions   of  the 


The  KING  against  TERROTT. 

-I  HE  defendant  appealed    to  the  quarter 

imr'of  'e* '  k°r°ugh  of  Portsmouth  against  a  rate  made  for  the  relief  of 
barracks  the  poor  of  the  parish  of  Portsmouth,  within  the  *  liberties 
had  distinct  of  the  borough,  in  the  county  of  Southampton.  The  Sea- 
apartments  sions  confirmed  the  rate,  subject  to  the  opinion  of  this 
allotted  to  r^  .,  c  ,, 

him,  one  in     Court  On  the  followmg  case" 
particular  The  appellant  is  a  lieutenant-colonel  in  his  majesty's  royal 

for  transact-  regiment  of  artillery,  and  is,  and,  during  the  following 
ing  the  bu-  periods,  was  commanding  officer  of  the  royal  artillery  at 
regime*  t  <!  P°rtsniou^l>  V}7--  from  the  year  1795  to  August  1799,  and 
and  the  '  from  October  1800  to  the  present  time.  The  premises  in 
others  fitted  respect  of  which  the  appellant  is  rated  are  the  property  of 

up  for  the  ^e  Crown,  and  part  of  a  barrack  called  the  Colcirort  Car- 
the  accom-  ,  T,  ..,  -,,,n1  -,  i  .,  ,1  P 

modation  of          Barrack,  and  until  lh»OJ  it  was  appropriated  to  the  use  of 

the  privates  of  the  regiment ;  the  officers,  and  amongst  others 
the  appellant,  having  quarters  in  an  adjoining  building  un- 
der the  same  roof.  In  1801  the  board  of  ordnance  directed 
a  quarter  with  offices  to  be  fitted  up  for  a  field  officer;  in 

taining 

amongst  others  a  kitchen,  wash-house,  and  coach-house,  top'tlu  r  with  a  stable- 
yard  and   garden:  held  that  he  was   rateable  to  the  relief  of  the  poor  for  the 
same,  having  a  beneficial  enjoyment,  of  them  beyond  his  necessary  accommoda- 
tion as  an  officer  fur  the  purpose  of  public  service. 
*[  507  ]  consequence 


himself  and 
his  family, 
who  resided 
there  with 
him  con- 
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consequence  of  which  the  privates  were  removed  to  another        1S03. 
building  in  the  same  barrack-yard,  and  the  building,  at  a 


considerable  expence  to  the  Crown,  was  altered  to  its  pre- 

1          ...  '  anfiinst 

sent  form.       The  building  in  which    the  appellant,  resides    TKKF.OIT. 

consists  of  two  stories  with  four  rooms  in  each  floor,  be- 
sides attics.  The  rooms  on  the  ground  floor  are  thus  appro- 
priated ;  one  room  as  a  store-room,  another  as  a  quarter  for 
the  adjutant,  a  third  as  an  orHce  for  a  commanding  olliccr  to 
transact  ihebusiness  of  the  regiment,  and.  the  fourth  as  the  ap- 
pellant's kitchen.  The  whole  of  the  first  floor  and  the  at- 
tics are  the  residence  of  the  commanding  officer  of  the  ar- 
tillery for  the  time  being,  too-efhcr  with  a  kitchen,  wash- 
house,  and  other  oHiocs,  coach-house,  stable-yard,  and 
small  garden  or  drying-ground.  The  appellant  resides 
there  with  his  wife,  family,  and  servant*  ;  two  of  the  hitter, 
a  man  servant  who  is  one  of  the  private  soldiers  of  the  ar- 
tillery, and  his  wife  who  is  cook  to  the  colonel,  sleep  in  the 
attic,  and  the  other  female  servant  sleeps  in  one  of  the  rooms  r  5Qg  i 
on  the  first  floor.  The  rate  is  made  for  the  whole  of  the  pre- 
mises used  by  the  appellant.  The  outer  door  of  the 
building  opens  into  a  passage  between  the  oHire  arid  i.'ie 
room  used  as  a  store-room.  There  is  however  no  commu- 
nication with  that  room  or  the  adjutant's  quarter  by  means  of 
the  door  or  passage,  nor  are  they  otherwise  connected  with 
the  apartments  of  the  appellant  than  being  under  some  of  the 
rooms ;  the  entrance  into  them  being  through  the  door  of 
the  adjoining buildingjin  which  the  other  officers  have  apart- 
ments. The  part  used  by  the  appellant  is  in  every  respect 
separate  and  distinct  from  the  rest,  there  being  no  communi- 
cation between  it  and  any  other  apartments,  and  the  outer 
door  above-mentioned  leading  only  to  the  appellant's  apart- 
ments, and  being  subject  to  his  control;  except  that  the 
store-house  and  adjutant's  quarter  are  under  two  of  the 
rooms  of  the  colonel's  quarter ;  and  except  the  ollice  being- 
public  for  the  duties  of  the  service  at  such  hours  as  the 
commanding  officer  pleases.  At  the  time  of  fitting  up  the 
building,  chairs,  tables,  fire  grates,  and  the  usual  barrack 
furniture  were  supplied  by  the  crown  ;  beds,  and  the  residue 
by  the  appellant.  The  appellant  is  liable  to  be  ordered 
elsewhere  upon  service  at  any  moment  at  the  pleasure  of  the 
crow;n.  In  1799  he  was  ordered  and  went  to  the  llclder.  On 
that  occasion  the  command  devolved  to  Lieutenant  Colonel 
Seicard,  who  during  his  absence  resided  in  the  apartment  in 

which 
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which  the  appellant  resided  before  hi's  departure,  and  which 
he  returned  to  on  being  again  ordered  to  Portsmouth  to  take 
the  command.  The  question  for  the  opinion  of  the  Court 
was,  Whether  the  appellant  were  liable  to  be  rated  in  re- 
spect of  any  part  of  the  premises?  If  he  were,  the  rates  to 
stand:  if  not,  the  rates  to  be  amended  by  striking-  out  Ins 
assessment. 

Erskine,  Lens  Sert.,  and  Gaselee,  in  support  of  the  rate,  ad- 
mitted that  the  property  of  the  crown  was  not  rateable  in  the 
occupation  of  the  servants  of  the  crown,  occupying  it  merely 
as  such  ;  but  contended  that  it  was  rateable  when  occupied  by 
them  beneficially  for  their  own  purposes,  and  when  they  had 
a  distinct  personal  enjoyment  of  it  beyond  what  the  neces- 
sity of  their  public  or  official  duties  required.  This  distinc- 
tion is  fully  established  in  the  cases  of  Grcemcic/i  (a)  and 
Chelsea  (b)  hospitals,  the  officers  of  which  were  holden  to 
be  taxable  and  rateable  for  the  separate  apartments  en- 
joyed by  themselves  and  families;  in  Jlex  v.  Mattheivs  (t), 
where  the  appellant  was  rated  for  the  keeper's  lodge  and 
im>  acres  of  land  in  Windsor  Great  Park,  which  he  occu- 
pied by  virtue  of  his  office  ;  and  in  other  cases  to-the  same 
effect  there  cited:  So  in  Lord  Bute  v.  Gnudall  (d),  where 
the  ranger  of  a  royal  park  was  deemed  rateable  for  the  oc- 
cupation of  inclosed  lands  within  the  park,  though  the 
produce  was  partly  raised  and  saved  at  the  king's  expence, 
and  partly  used  by  him.  On  the  other  hand,  where  the  oc- 
cupation has  been  exclusively  for  the  benefit  of  the  crown  or 
public,  there  the  property  has  been  holden  not  liable  to  be 
rated  ;  as  in  Lord  Amherst  v.  Lord  Sowers  (e),  where  stables 
were  rented  by  the  colonel  of  a  regiment  for  the  use  of  the  re- 
giment, by  order  of  the  crown  :  So  in  Hojjordv.  Copeland  (  /  ), 
where  the  Masters  in  Chancery  were  shewn  to  occupy  their 
respective  apartments  in  Southampton  Buildings,  merely  for 
the  purpose  of  transacting  public  business  relating  to  the  sui- 
tors of  the  court.  But  there  Lord  Al  van  ley,  in  delivering  the 
judgment  of  the  Court,  observed,  with  respect  to  the  porter 
who  lodged  in  an  apartment  there  to  tuke  care  of  the  rooms, 
that  it  would  be  safer  that  he  should  not  have  his  wife  and 


(a)  Cited  in  R.  v.  St.  LukS*  Hospital,  2  Burr. 
(h)  Eyre   v.  Smallpuce,  E.  23  GY<>.  2.  B.  Jf.  cited  lA.and  1062, 
1064,  and   1  Cons*.  100. 

(c)  Culd.  1.  (d)  1  Term  Pep.  338. 

(c)  2  Term  Rep.  372.  (/)  3  Bos.  &  Pull.  129. 
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family  with  him.     And  in  Rex  v.  Catt  (a),  the  schoolmaster        1803. 
of  a  charity  school  was  deemed  rateable  for  the  personal  oc- 


cupation by  himself  and  his  family  of  the  house  and  garden 

(K'ldlfiSt 

belonging  to  the  school.  It  cannot  make  any  difference  that  TERBO^T 
the  appellant  was  removeable  at  pleasure  ;  for  that  circum- 
stance occurred  in  several  of  the  cases  before  mentioned  (6). 
Neither  is  there  any  distinction  in  this  respect  between  civil 
and  military  officers;  for  in  Rex  v.  Hurdis  (c),  the  master 
gunner  at  Seaforth,  who  occupied  the  battery-house  there, 
which  he  held  with  his  office  at  the  pleasure  of  the  crown, 
was  deemed  rateable,  though  one  of  the  rooms  of  the  house 
was  appropriated  to  and  occupied  by  the  under  gunner,  the 
appellant  occupying  the  rest  as  his  dwelling-house.  Now 
here  the  apartments  occupied  by  Lieut.  Col.  Terrott  were  dis- 
tinct from  the  rest  of  the  barracks,  and  were  expressly  calcu- 
lated for  the  accommodation  of  a  family,  with  all  conveni- 
ent offices  and  outlets  for  their  private  use,  such  as  coach- 
house, drying-yard,  garden,  much  beyond  what  was  ne- 
cessary for  his  residence  as  an  individual  officer  placed  there 
for  military  service  only.  This  was  such  a  residence  as  was 
calculated  to  bring  additional  burthens  on  the  parishby  set- 
tling servants  and  apprentices  there. 

C.  Warren  and  Ryder,  contra,  said  that  the  only  case  which 
pressed  at  all  upon  the  present  was  R.  v.  Hurdis ;  but  that  was  <-  "  **  J 
decided  solely  upon  the  ground  that  the  Sessions  had  pre- 
cluded any  question  by  finding  that  Wood,  the  master  gunner, 
was  the  occupier  of  the  battery-house :  and  Lord  Kenyon,  in  de- 
livering his  opinion,  expressly  said  th&t  soldiers  could,  not  be 
said  to  be  the  occ upiers  of  their  barracks  in  their  legal  signifi- 
cation of  the  word;  they  being  no  more  than  mere  servants. 
There  is  a  main  distinction  between  military  and  civil  officers 
in  this  respect.  The  acceptance  of  their  offices  by  the  latter 
is  voluntary,  and  their  residence  in  houses  appropriated  for 
their  service  is  necessarily  beneficial,  and  like  an  increase  of 
emolument.  But  a  military  officer  has  no  option  to  refuse  a 
command  of  this  sort,  but  is  conipellable  to  reside  wherever 
he  is  appointed  by  the  crown,  and  removeable  again  at  plea- 
sure. It  would  be  a  great  hardship  and  inconvenience  if  such 
an  one  were  liable  to  be  rated  at  every  place  where  he  might 
happen  to  be  quartered  in  the  course  of  the  year.  It  is  very 
difficult  in  these  cases  to  distinguish  between  what  is  perso- 

(a)  6  Term  Rep.  332.     (ft)  And  vide  R.  r.  Munday,  1  East,  584. 
(c)  3  Term  Rep.  497. 
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nal  and  what  is  military  accommodation.  It  cannot  be  con- 
tended that  the  defendant  would  be  rateable  for  necessary 
accommodation  for  himself  in  the  barracks;  for  then,  by  the. 
same  rule,  every  common  soldier  would  be  liable  to  be  rated 
for  his  lodging  and  the  use  of  the  mess-room.  It  is  more 
convenient  and  reasonable  that  the  line  of  distinction  should 
be  drawn  upon  the  necessity  of  the  residence,  a  fact  which 
is  easily  a>ctrtninable.  [Lord  EMenborough.  That  dis- 
tinction will  hardly  hold;  for  an  ecclesiastic  cannot  resign 
his  benefice  without  the  consent  of  the  ordinary  ;  and  he  is 
as  much  bound  to  residence  as  this  party.]  But  an  officer 
is  more  in  the  nature  of  a  servant,  and  his  residence  in  the 
barracks  is  not  given  him  for  his  personal  accommodation, 
but  for  the  necessary  discharge  of  his  military  duty.  [Lord 
Jl/lenl/oruugh  observed  that  a  coach  home  could  not  be  con- 
sidered as  a  building  intended  for  public  military  purposes.] 
That  and  the  other  building  were  added  by  the  order|of  Go- 
vernment, whose  property  they  are;  they  were  not  built  by 
the  defendant  upon  his  own  account.  The  occupation  of 
these,  which  are  provided  for  by  the  crown,  does  not  shew 
any  ability  in  the  officer  to  pay  the  rate,  which  is  the  ground 
of  rating  in  other  cases.  Then  if  an  occupation  merely  as 
an  officer  would  not  make  the  defendant  liable  to  the  rate, 
the  circumstances  of  his  being  married  and  having  his  wife 
reside  with  him  in  the  same  apartments  he  would  otherwise 
have  had  cannot  alter  the  character  in  which  he  resides. 
The  question  must  turn  on  the  residence  being  in  barracks 
qua  barracks,  and  not  on  the  commodiousness  of  it.  To 
make  a  person  rateable  as  occupier,  he  must  occupy  in  his 
own  right,  and  not  as  servant  of  another,  and  he  must  have 
sonic  interest,  such  as  tenant  at  will  at  least,  in  the  premises: 
but  Lord  CoAv  defines  a  tenancy  at  will  to  be  a  tenancy  de- 
terminable  ut  the  will  oftitlier  party;  but  this  officer  had 
no  option  to  determine  his  occupation.  In  Ilex  v.  Field  («), 
one  who  wus  employed  by  the  Philanthropic  Society  to  su- 
perintend the  children  at  annual  wages  was  holden  not 
rateable  for  her  apartments  which  she  occupied  in  thehouse. 
[Lord  KMcaboroHirfi.  She  was  a  mire  servant,  and  had  no 
right  to  bring  her  lamilv  to  reside  there.]  Here  the  officer 
has  no  control  over  the  house  except  for  the  purpose  of  his 
residence  there  ;  he  could  not  have  let  the  apartments  or  put 
any  other  peisoi/-;  than  his  own  family  there. 


r,  Term  Rep. 


Cur.  adv.  vtilt. 
Lord 
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Lord  ELLEN  BOROUGH  C.  J.  now  delivered  the  judgment 
of  the  Court.  The  question  in  this  case  is,  Whether  the  ap- 
pellant Lieut.  Col.  Terrott  is  to  be  considered  as  an  occtipier 
of  the  premises  for  which  he  has  been  rated?  [Here  his  lord- 
ship slated  from  the  case  in  the  situation  of  the  premises,  and 
the  manner  in  which  they  were  occupied  by  Colonel  Terrott 
and  his  family.]  These  apartments  and  premises  appear  to 
have  been  put  into  their  present  form  at  a  considerable  ex- 
pence  by  Government,  in  the  year  1801,  for  the  accommoda- 
tion of  the  commanding  officer  of  artillery  at  Portsmouth  bar- 
racks, and  the  appellant  has  ever  since  resided  therein.  Of 
the  eight  rooms,  besides  attics,  one  room  is  a.  store  room,  an- 
other a  quarter  for  the  adjutant,  and  a  third  an  office  for  the 
commanding  officer  to  transact  the  business  oj  the  regiment :  the 
rest  of  the  rooms  and  offices  are  all  devoted  to  the  personal 
use  and  accommodation  of  the  commanding  officer.  If  the  per- 
manency and  duration  of  the  occupation  and  the  quantity 
of  interest  which  the  occupier  has  in  the  subject  of  such  oc- 
cupation were  not,  as  laid  down  by  BullerJ.  in  l^ord\Butev. 
Grindall,  I  Term  Rep,  343.,  generally  immaterial,  it  would 
still  form  no  question  in  the  present  instance,  as  the  appel- 
lant has  had  a  long,  and  has  a  still  continuing  occupation 
(supposing  him  to  be  in  law  an  occupier  at  all)  of  the  subject 
for  which  he  is  now  rated,  that  is,  from  1801  to  the  present 
time.  And  the  legislature  contemplated  the  situation  and  abi- 
lity, at  the  time,  of  the  party  subjected  to  this  rate,  which  was 
by  the  12th  section  of  the  stat.  43  E//:.  directed  to  be  aweek- 
ly  sum ;  such  sum  imposed  therefore  of  course  with  a  refer- 
ence to  actual  ability  at  the  weekly  or  other  short  periods  at 
which  the  rate  is  made,  and  not  as  to  what  it  might  be  at  any 
subsequent  period.  The  principle  to  be  collected  from  all 
the  cases  on  the  subject  is,  that  if  the  party  rated  have  the 
use  of  the  building  or  other  subject  of  the  rate  as  a  mere 
servant  of  the  crown,  or  of  any  public  body,  or  in  any  other 
respect  for  the  mere  exercise  of  public  duty  therein,  and  have 
no  beneficial  occupation  of  or  emolument  resulting  from  it 
in  any  personal  and  private  respect,  then  he  is  not  rateable. 
The  property  of  the  crown  in  the  beneficial  occupation  of  a 
subject,  whether  he  be  a  civil  officer  of  the  crown,  as  in  Lord 
Bute's  case,  (who  was  ranger  of  the  Aew  Park  near  Richmond,) 
and  in  the  case  of  the  comptroller  of  Chelsea  Hospital  Eyre 
v.  Smallpage,  '2  Burr.  1059,  or  -^  a  military  officer,  as  in  Hur- 
dis's  case,  he  is  in  each  case  equally  rateable.  For  m  these 
cases  each  of  the  persons  rated  had  a  degree  of  personal 

benefit 
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benefit  and  accommodation  from  the  property  enjoyed  by 
him  ultra  the  mere  public  use  of  the  thing  ;  and  which  excess 
of  personal  benefit  and  accommodation  ultra  the  public  use 
may  be  considered  as  so  much  of  salary  and  emolument  an- 
nexed to  the  office,  and  enjoyed  in  respect  of  it  by  the  officer 
for  the  time  being.     But  if  the  use  of  or  residence  upon  the 
property  be  either  as  the  servant  of  the  crown  and  for  public 
purposes  only,  as  in  Lord  Sorrters's  case,  or  as  a  mere  public 
officer  or  servant,  or  of  any  other  description,  such  as  the 
superintendant  of  the  Philanthropic  Society,  Hex  v.  Field,  5 
Term    Rep.  587.,  the  trustees  of  a  meeting-house,  the  ser- 
vants at  St.  Luke's,  theMasters  in  Chancery  in  respect  of  their 
public  offices ;  in  all  such  cases,  the  parties  having  the  imme- 
diate use  of  the  property  merely  for  such  purposes,  are  not 
rateable;  because  the  occupation  is  throughout  that  of  the 
public,  and  of  which  public  occupation  the  individuals  are 
only  the  means  and  instruments.  It  is  said  that  if  the  com- 
r  515  ]      manding  officer  be  rated  for  the  degree  of  private  accommo- 
dation he  enjoys  in  a  building  of  this  description,  why  not 
the  soldiers  in  their  barracks  for  the  accommodation  they  en- 
joy there?  larnnot  aware  that  private  soldiers  have  any  ac- 
commodations inbarracks  beyond  what  are  required  for  the 
mere  ordinary  uses  and  purposes  of  animal  nature,  I  mean  for 
sleeping,  and  eating,  and  the  like  :  but  if  their  barracks  should 
supply  even  them  with  any  accommodation  of  a  beneficial 
and  valuable  and  not  strictly  of  a  necessary  nature,  the  ana- 
logy between  the  two  cases  would  rather  afford  perhaps  a 
ground  for  including  them,  under  such  circumstances,   in 
the  rate,  than  for  excluding  an  occupier  of  the  present  de- 
scription from  it.  The  reason  of  the  thing,  and  the  sound  and 
established  construction  of  the  statute  subjects  every  person 
who  has  the  beneficial  use  of  any  local  visible  property  in  a 
parish  to  this  species  of  public  contribution.  The  parish  is 
liable  to  be  buithened  with  settlements  of  them  and  of  their 
children :  a  part  of  the  property  antecedently  contributing  to 
the  poor-rate  is  by  being  thus  built  upon  and  appropriated 
to  such  public  purposes  effectually  withdrawn  from  its  lia- 
bility to  contribute,  unless  the  nature  and  quality  of  the  oc- 
cupation thereof  restores  and  throws  it  back  again  either  in 
the  whole  or  in  part  within  the  scope  and  reach  of  this  spe- 
cies of  parochial  contribution.     And  the  immediate  occu- 
pant has  in  fact  nothing  to  complain  of;  for  I  believe  it  never 
has  occurred  in  experience  that  the  quantum  of  the  mere  rate 
upon  an  occupier  of  this  kind  has  exceeded  in  amount  the 

benefit 
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benefit  and   advantage  derived  to  him  from  his  occupation.         1803. 

Whether  the  commanding  officer  could  withdraw  himself        " 

n.  .       .  The  KING 

from  the  rate,  by   contracting  his    occupation  in  some  pro-       aqainst 

portionable  degree  within  the  same  narrow  limits  of  merely     TERHOTT. 
necessary  enjoyment  with  the  soldier  in  his  barracks,  will 
be  a  question  to  be  decided  when   it  shall  occur.      It  is     r  rip  -i 
enough  for  us  to  say  at  present  that  upon  the  principles  laid 
down  and  acted  upon  in  the  cases  already  referred  to,  the 
commanding  officerin  question  has  such  a  beneficial  occupa- 
tion of  these  apartments  and  other  conveniences  as  to  render 
him  rateable  for  the  same,  and  that  this  rate  of  course  should 
stand,  and  the  rule  for  amending  the  same  be  dischraged. 


CAMFIELD  against  GILBERT.  j^ay  \^ 

JL  HIS  was  an  action  for  money  had  and  received,  which   Where  one 

*  i    •        P 

tate 


*  i    •        P 

came  to  be  tried  on  the   general   issue  before  Lord  Ellenbo-   s<:lse 

ot  real  estat 
rough  at  the  Sittings  after  Michaelmas  term  last,  when  a  ver-   ijV  her  wj 


diet  was  found  for  plaintiff  for  £50-,  subject  to  the  opi-  first  made  a 
nion  of  the  Court  on  the  following  case.  disposition 

Elizaleth  Arnold  of  Speldhurst  in  Kent,  being  seised  in   of  her  real 

„  J  .a  estate  to  two 

lee  ot  the  tenements  after  mentioned  to  be  devised,  by  her  persons  for 

will,  dated  20th  of  August  1794,  and  duly  executed  and  at-  life,  reserv- 
tested,  gave  as  follows:  "  I  give  and  bequeath  all  that  free-  mg  a  rent 

"  hold  messuage,  tenement,  and  farm  of  mine  I  now  hold  in   c^a[£e  out 

.  ,     ,  ot  the  same, 

'  my  possession,  together  with  the  field  1  bought,  to  my  cou-   paYak]e 

"  sins  John  and  Sarah  Luck  during  the  term  of  their  natu-   first  to  her 
'•  ral  lives,  subject  to  a  rent  charge  of  £10.  per  aim.,  first  to   uncle  for 

1  "-P  -    1 

"  my  uncle  John  Vallancc  for  the  term  of  his  natural  life,  and    !    '  a    , 

''  from  and  after  his  decease  to  my  brother  John  Gilbert   }ieir  at  jaw 

"  for  the  term  of  his  natural  life,  which   sum  of  £10.  per  for  life; 

"  ann.  together  with  the  repairs   durino-  the  term  aforesaid,   which,  "  to- 

4-V*  "  *.!» 

"  shall  be  considered  as  his  rent  for  the  said  farm.      I  give   £etner  Wlt1"1 
i  T  7       r  11-1       11  the  repairs 

to  the  said  John  Luck  my   two    best   beds  with  all  the  during:  the 

term,  should 

be  considered  as  his  rent  for  the  said  farm  ;"  and  afterwards  she  proceeds  to  make 
a  disposition  of  her  personal  property,  and  then  bequeaths  and  devises  "  all  the 
rest,  residue,  and  remainder  of  her  effects  wheresoever  and  whatsoever,  arid  of 
what  nature,  kind,  or  quality  soever  (except  her  wearing  apparel  and  plate)  to 
certain  nephews  and  nieces,  to  be  equally  divided  between  them  by  her  execu- 
tors :"  held  that  the  reversion  in  fee  in  the  real  estate  did  not  pass  by  the  resi- 
duary clause,  but  descended  to  the  heir  at  law,  although  he  had  a  rent-charge 
devised  to  him  for  his  life  out  of  the  same  estate  in  the  hands  of  the  tenants 
for  life. 

VOL.  III.  E  e  "furniture, 
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"  furniture,  the  eight-day  clock,  and  the  easy  chair.  I  also 
"  give  to  Elizabeth  Boor  man  of,  Sec.  the  sum  of  £10.  I  also 
"  give  to  my  nephew  John  Gilbert  £5.  I  will  that  all  my  just 
"  debts  and  funeral  expences  be  paid  by  my  executors  here- 
"  inafter  named.  I  also  will,  bequeath,  and  devise  all  the 
"  rest,  residue,  and  remainder  of  my  effects,  wheresoever  and 
"  whatsoever,  and  of  what  nature,  kind, or  quality  soever,  (save 
"  and  except  my  wearing  apparel  and  plate,  which  I  will  to 
"  my  nieces  Sarah,  Anne,  and  Man/  Gilbert,)  to  my  three  ne- 
"  phews  JoJni,  William,  and  Isaac  Gilbert,  and  their  three  sis- 
"  ters  Sarah,  Anne,  and  A/«;*y,  to  be  equally  divided  amongst 
"  them  bu  mi/  executors"  The  testatrix  afterwards  died  with- 
out altering  or  revoking  her  will,  leaving  John  Gilbert  her  on- 
ly brother  and  heir  at  law  her  surviving  ;  which  will  was  duly 
proved  by  her  executors  therein  named.  The  said  Sarah  Luck 
and  John  Vatlance  are  both  since  deceased.  The  said  John 
Gilbert,  as  heir  at  law,  claims  the  reversion  in  fee  expectant 
on  the  decease  of  said  John  Luck,  in  the  freehold  estate  of 
the  said  testatrix,  as  also  of  the  said  annuity  of  £10.  per  ann. 
durino-  the  life  of  the  said  John  Luck;  and  which  reversion  and 

O 

rent-charge  he  on  the  IQthof  April  last  contracted  to  sell  and 
convey  to  the  plaintiff  for  £420.;  whereupon  £50.  was  paid 
to  the  defendant  in  part  of  such  purchase-money,  and  the  re- 
mainder was  to  have  been  paid  on  or  before  the  24th  day  of 
./////elast :  but  the  plaintiff' being  advised  that  the  title  of  the 
defendant  to  such  reversion  in  fee  was  defective, or  at  least  very 
doubtful.refused  to  complete  the  purchase,and  demanded  a  re- 
turn of  his  said  depositand  the  expences  by  him  sustained  pri- 
or to  the  24th  of  June,  which  not  being  returned,  this  action  was 
brought  to  recover  the  same.  And  the  question  for  the  opi- 
nion of  the  Court  was,  Whether  the  reversion  in  fee  after  the 
estate  for  life  to  John  and  Sarah  Lack  passed  to  the  nephews 
and  nieces  under  the  will,  or  descended  to  the  defendant  as 
the  heir  at  law  to  Elizabeth  Arnold  f 

Wigley,  for  the  plaintiff,  contended  that  the  fee  passed  by 
the  residuary  clause  to  the  three  nephews  and  three  nieces  of 
the  testatrix.  It  is  clear  that  she  did  not  mean  that  her  heir 
at  law  should  take  an  inheritance  in  the  estate,  for  she  gives 
it  in  the  first  instance  to  her  two  cousins  for  their  lives,  sub- 
ject, to  a  rent-charge  of£10.  a  year  payable  first  to  her  uncle, 
and  after  his  death  to  her  brother,  her  heir  at  law, /or  his  lij  e 
only.  Then  the  words  of  the  residuary  clause  are  very 
strong  to  shew  the  intent  of  the  testatrix  to  pass  the  fee; 
for  she  uses  the  word  devise,  there,  (which  is  peculiarly  ap- 
plicable 
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plicable  to  her  real  estate,)  having  before  only  said  that  she 
gave  and  bequeathed,  \i  hen  parting  with  personalty  or  life  inte- 
rests only.  It  is  true  she  only  gives  the  residue,  &c.  of  her  ej- 
fects ;  but  that  word  is  sufficient  in  itself  to  carry  land,  if  such 
intent  bemanifest ;  and  here  it  appears  to  be  used  in  the  most 
ample  sense  by  the  accompanying  words,  "  Avheresoever 
"  and  whatsoever,  and  of  what  nature,  kind,  or  quality  soever.'' 
In  Hogan  v.  Jackson  (a)  a  devise  of  the  "  remainder  and 
"  residue  of  all  his  ( the  testator's  effects,}  both  real  and  perso- 
"  nal,"  was  holden  to  carry  the  fee.  [Lord  Ellenborough. 
There  was  the  word  real.  Grose  J.  There  were  besides  the 
introductory  words  as  to  my  worldly  substance.]  Lord  Mans- 
Jield  however  said  in  the  course  of  the  argument  that  he  con- 
sidered the  word  effects  as  equivalent  to  worldly  substance  ; 
and  the  same  argument  was  afterwards  insisted  upon  in  the 
House  of  Lords  (/>),  where  the  judgment  of  B.  R.  was  unan- 
imously affirmed:  and  it  appears  that  there  were  chattels 
real  to  have  satisfied  the  word  real  if  the  word  effects  had  not 
had  a  larger  interpretation  than  is  now  contended  for.  So  in 
Doe  d.  Chilcott  v.  White  (c)  the  testator,  after  devising  the 
residue  of  his  goods  and  lands  to  his  wife  for  life,  gave  her 
power  to  give  what  she  thought  proper  of  her  said  effects  to 
her  sisters  :  and  held  that  the  widow  had  power  thereby  to 
devise  as  well  the  real  as  the  personal  estate  of  her  deceased 
husband  which  she  took  under  his  will.  Though  the  divi- 

O 

sion  is  to  be  made  by  the  executors,  it  does  not  follow  that 
nothing  was  intended  to  pass  but  what  they  would  take  as 
executors ;  for  it  is  not  necessary  that  the  mere  hand  which 
is  to  make  the  division  should  take  any  estate ;  as  in  Doe  d. 
Burkittv.  Chapman  (d) ;  unless  as  in  Doed.  Spearingv.  Buck- 
ner  (e),  the  executors  as  such  were  to  have  the  management 
of  the  fund  to  accumulate  in  their  hands,  which  made  it  ne- 
cessary for  them  to  take  an  interest. 

Espinasse  for  the  defendant,  the  heir  at  law,  insisted  that 
nothing  passed  by  the  residuary  clause  but  personal  ef- 
fects. The  general  meaning  of  the  word  effects  is  coafined 
to  personalty,  unless  other  words  be  added  to  shew  that 
it  was  used  in  a  larger  sense.  But  here  the  accompanying 
provisions  of  the  will  shew  that  it  was  used  in  its  usual  li- 
mited sense  ;  for  the  immediately  preceding  bequest  is  of 
personal  property,  and  the  exception  out  of  the  residue  be- 


(«)  Cowp.  299. 
(d)  \  H.  Mac.  223. 


(7,)  7  Bro.  P.  C.  491. 
(<?)6  Term  Rep.  610. 
Ee2 


(c)  1  East,  33 
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queathed  is  of  the  same  description ;  andths  division  of  such 
residue  is  to  be  made  by  executors,  which  must  be  of  the  pro- 
perty after  it  was  turned  into  money,  and  no  power  is  given 
to  them  to  sell  the  real  estate.  But  further,  it  is  apparent  that 
the  testatrix  must  have  meant  that  her  heir  at  law  should 
take  the  fee,  for  the  £10.  a  year  rent  charge  was  to  be  paid 
to  him  during  the  lives  of  the  cousins  "  as  his  rent  for  the 
"  said  farm,"  after  the  death  of  the  uncle  :  and  though  the 
uncle  was  to  take  the  rent-charge  first,  there  are  no  such 
words  annexed  to  the  devise  to  him.  [Lord  EUenborough 
observed,  that  the  only  difficulty  which  occurred  against 
the  defendant's  interpretation  was,  that  this  rent  was  given 
to  him  for  life  out  of  an  estate,  which  if  he  took  the  ultimate 
remainder  as  heir  at  law  might  be  in  him  at  the  time  that 
the  rent-charge  was  made  payable  to  him.  That  therefore 
the  defendant  could  only  take,  if  at  all,  by  the  omission  of 
the  testatrix  to  dispose  of  the  fee,  and  not  by  the  operative 
words  of  the  will.  13 ut  he  intimated  that  there  was  no  oc- 
casion for  the  defendant's  counsel  to  observe  upon  the 
cases  cited,  which  were  all  distinguishable  enough  from 
this.] 

Wigky,  in  reply  to  the  argument  drawn  from  the  devise  of 
the  rent-charge  to  be  paid  to  the  defendant  as  "  his  rent  for 
"  the  farm,"  answered,  that  if  it  had  been  meant  in  the  sense 
contended  for,  it  would  have  been  left  to  him  for  the  live*  of 
the  tenant*  of  the  farm,  and  not  for  his  the  defendant's  life :  but 
leaving  it  as  she  did  shewed  plainly  that  the  testatrix  did 
not  mean  that  he  should  take  the  fee. 

Lord  ELLEN  BO RO i  GII  C.  J.  The  only  question  is.  What  was 
the  intention  of  the  testatrix  on  the  face  of  the  will  (  If  she  have 
expressed  no  intention  to  give  the  fee  to  any  other,  her  heir  ne- 
cessarily takes  it  by  operation  of  law.  The  question  then  is, 
Whether  the  residuary  clause  include  the  residue  of  her  real 
as  well  as  of  her  personal  estate  not  before  disposed  of  ?  The 
principal  stress  is  laid  upon  the  word  effects.  But  that  word 
stands  alone,  and  nothing  is  added  to  alter  its  usual  signi- 
fication, as  in  Ifogan  v.  Jackson,  where  the  word  real  was 
used  together  with  it.  But  iti  its  natural  signification  it  means 
j  ersowa/eff'ects.  The  only  other  word  relied  on  as  carrying  the 
real  estate  is  devise,  which  though  technically  considered  is 
more  applicable  to  real  than  personal  property  might  yet  be 
easily  mistaken  for  bequeath^  an  uninformed  testatrix.  Then 
what  precedes,  what  follows,  and  what  is  exceptcd  out  o1 

th 
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the  residfcaiyclause,all  relate  to  personalty.     The  words  "  of       1803. 

what  nature,  kind,  or  quality  soever,"  may  indeed  be  said  to 

impprt  realty  as  well  as  personalty.  But  considering;  the  dif-       AMFIELD 

flflftinst 

ferent  articles  of  personal  property  before  enumerated,  it  is  CU.BFRT. 
plain  that  she  meant  merely  to  express  in  general  words  the 
whole  remainder  of  her  personal  property,  instead  of  mention- 
ing each  article  specifically  as  she  had  before  done.  The  only 
difficulty  which  occurred  in  the  course  of  the  argument  was 
upon  that  part  of  the  will  whereby  she  gives  an  annuity  of£10. 
to  her  heir  at  law  for  his  life,  after  the  death  of  her  uncle,  out 
of  this  estate,  which,  "  together  with  the  repairs  during  the 
"  term  aforesaid,"  she  says  "  shall  be  considered  as  his  rent 
"  for  the  said  farm."  But  the  whole  doubt  arises  from  the 
use  of  the  word  his  rent  instead  of£/tetrrent.  If  it  had  stood 
their  rent,  the  whole  sentence  woud  have  been  clear  and  in- 
telligible; that  is,  it  would  have  been  considered  as  the  rent 
of  her  cousins  John  and  Sarah  Luck,  to  whom  she  had  before 
given  the  estate  for  the  term  of  their  lives.  But  however  this 
may  be  in  cases  of  this  sort  where  there  is  an  omission  in  the 
first  instance  of  words  sufficient  to  carry  the  inheritance,  and 
there  are  no  words  in  the  residuary  clause  large  enough  to 
convey  the  realty,  the  rule  applies,  that  the  heir  at  law  shall 
not  be  disinherited  but  by  express  words  or  necessary  impli-  r  522  ] 
cation,  neither  of  which  occur  in  the  present  case. 

GROSE  J.  The  question  is,  Whether  the  reversion  of  the 
real  estate  shall  go  to  the  heir  at  law,  or  pass  by  the  resi- 
duary clause?  The  rule  is,  that  the  heir  shall  only  be  disin- 
herited by  plain  words  or  necessary  implication.  Then  are 
there  any  suchhere?  It  is  clear  that  there  isno  devise  ofthis 
reversion  to  any  person  in  the  first  part  of  the  will.  I  should 
have  wished  to  have  seen  the  original  will;  for  I  do  not  think 
it  improbable  but  that  the  testatrix  may  have  first  disposed 
of  her  real  estate  in  one  paragraph,  and  then  commenced  a 
new  paragraph  disposing  of  her  personal  property  in  which 
is  included  the  residuary  clause.  But  be  that  as  it  may,  she 
first  devises  her  real  property,  and  then  takes  up  the  dispo- 
sition of  her  personal  property;  and  after  enumerating  se- 
veral specific  articles  of  the  latter,  she  devises  all  the  rest, 
residue, Sec.  of  her  effects,  &LC.  (with  an  exception  introduced 
into  the  same  senteneeof  her  wearing  apparel  and  plate)  to  her 
nephews  and  nieces,  to  be  equally  divided  amongst  them  by 
her  executors.  This  disposition  is  very  strong  to  shew  that  she 
did  not  mean  to  include  the  residue  of  her  real  estate  in  the 
word  e/Tec£s,because  ^e  had  before  disposed  of  her  real  estate 
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in  the  first  part  of  the  will,  and  the  residue  of  her  effects  must 
mean  her  personal  effects,  of  which  she  was  then  disposing. 
By  effects  is  commonly  meant  personal  property  ;  though  I 
do  not  mean  to  say  that  it  may  not  be  applied  to  real  pro- 
perty, as  in  Hogan  v.  Jackson,  where  the  words  "  real  and  per- 
sonal effects"  being  used,  shewed  such  an  intent.  But  here 
all  the  accompanying  provisions  relate  only  to  personalty  ; 
and  the  rule  applies  noscitur  u  sociis  ;  for  out  of  these  effects 
she  excepts  wearing  apparel  and  plate.  Then  again,  the 
effects  are  to  be  divided  amongst  the  nephews  and  nieces  by 
her  executors;  that  shews  she  meant  such  property  as  they 
would  be  entitled  to  take  as  executors.  What  I  rely  on  there- 
fore is,  that  in  the  first  part  of  the  will  the  testatrix  disposed 
of  her  real  property,  in  the  next  of  her  personal  property;  and 
from  the  residue  of  her  effect?,  the  disposition  of  which  imme- 
diately follows,  she  excepts  certain  parts  of  her  personal  pro- 
perty, leaving  the  rest  to  be  divided  by  her  executors.  The 
devise  of  the  £10.  a  year  rent-charge  to  her  heir  at  law  for 
his  life  payable  out  of  this  estate,  is  indeed  a  strong  circum- 
stance to  shew  that  she  did  not  mean  him  to  take  the  fee; 
but  even  unexplained,  it  is  no  express  disherison  of  him,  nor 
does  it  operate  as  such  by  necessary  implication ;  and  with 
the  explanation  of  it  alluded  to  by  my  Lord,  the  whole  would 
stand  well  together. 

LAWRENCE  J.  The  word  effects  may  be  taken  to  mean  real 
estate,  if,  from  other  expressions  coupled  with  it,  it  appear 
that  such  was  the  intention  of  the  testator.  But  the  ex- 
pressions in  wills  are  so  various,  that  one  case  cannot  in 
general  be  made  to  govern  another  where  different  words 
are  used,  because  the  meaning  of  one  man  to  be  collected 
from  one  set  of  words  affords  no  rule  for  discovering;  the 

o 

meaning  of  another  man  who  has  used  different  words. 
The  word  legacy  has  been  holden  to  pass  real  estate,  where 
from  other  words  in  the  will  such  appeared  to  be  the 
intention  of  the  devisor.  But  here  nothing  appears  from 
the  words  of  the  residuary  clause  to  shew  that  the  word 
effects  was  intended  to  carry  the  real  estate.  In  general  the 
word  effects  is  used  to  denote  personalty,  and  wheresoever  means 
in  whatsoever  place  they  were  to  be  found  :  the  other  words 
"  whatsoever,  and  of  ichat  nature,  hind,  or  fjualt/i/  soerer,"  do 
not  carry  the  description  beyond  the  notion  of  personal  estate, 
which  may  well  enough  be  described  in  that  manner  by  ampli- 
fication ;  they  donot  shew  that  the  testatrix  must  have  meant 
to  include  real  estate.  Then  the  only  other  clause  relied  on  is 

that 


IN  THE  FORTY-THIRD  YEAR  OF  GEORGE    III. 


524 


in  which  the  rent-charge  of  £10.  a  year  out  of  this  estate  is 
given  the  heir  at  law  for  his  life,  of  which  an  explanation  has 
been  given  which  will  render  it  sensible  and  intelligible. 
The  claim  of  the  heir  at  law  to  take  arises  from  the  omission 
of  the  testatrix  to  devise  the  reversion  away.  Then  the  dis- 
tribution of  the  residue  is  to  be  made  by  the  executors;  but 
that  must  be  understood  of  that  which  the  law  vests  in  them 
as  such,  namely,  the  personal  and  not  the  real  estate. 

LE  BLANC  J.  The  question  arises  on  the  word  effects, 
as  used  in  the  residuary  clause,  from  whence  we  are  to 
collect  what  was  the  intention  of  the  testatrix.  Effects 
standing  alone  must  certainly  be  taken  to  mean  personalty; 
but  it  may  be  extended  beyond  that,  and  include  real  es- 
tate by  other  words  used  shewing  such  an  intent.  But  no 
other  words  are  used  in  this  will  which  carry  it  beyond  its 
natural  signification.  In  the  first  part  of  the  will  she  dis- 
poses of  her  real  estate.  And  in  the  clause  which  has  been 
alluded  to  in  that  part  I  think  she  must  have  meant  the  word 
their  instead  of  his  rent.  For  she  gives  the  estate  to  two  per- 
sons for  their  lives,  subject  to  a  rent-charge  of  £10.  a  year, 
which  rent-charge  she  first  gives  to  her  uncle  for  life, and  then 
to  her  brother.  This  therefore  was  to  be  paid  by  those  who 
were  in  possession  of  the  estate  during  the  lives  of  the  uncle 
and  brother.  But  there  she  stops  in  the  disposition  of  her  real 
property,  and  we  are  left  in  the  dark  as  to  how  she  intended 
to  dispose  of  the  estate  afterwards.  She  then  takes  up  the 
disposition  of  her  personal  property,and  after  several  speci- 
fic bequests  of  it  she  gives  the  residue  of  her  effects  in  the 
manner  stated.  Taking  effects  inthe  natural  meaning  of  the 
word,  all  the  words  in  the  will  coupled  with  it  will  apply  to 
it  in  that  sense.  Then  she  excepts  out  of  these  effects  par- 
ticular species  of  personal  property ;  and  then  she  gives  the 
residue  to  be  divided  by  her  executors.  All  these  expressi- 
ons therefore  apply  to  personal  effects.  The  reading  the  will 
with  this  obscurity  about  it  must  lead  us  to  throw  the  real 
estate  on  the  side  where  the  law  has  thrown  it,  unless  we  can 
discover  from  other  words  of  the  will  a  contrary  intent.  But 
I  cannot  find  any  thing  to  lead  to  such  a  construction;  and 
if  we  are  left  in  the  dark,  which  it  must  be  confessed  that 
we  are  as  to  what  her  further  intent  was  in  respect  to  the  re- 
version of  the  real  estate,  that  is  sufficient  to  let  the  heir  at 
law  take. 

Postea  to  the  defendant, 
li  f  4 
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CAMFIELD 

arjainst 
GILBERT. 
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A  dealer  in 
coals  by  the 
chaldron 
who  sold  to 
another  by 
tlie  chaldron 
a  certain 
quantity  as 
and  for   10 
chaldron  of 
coals  pool 
measure, 
without  just- 
ly measuring 
the  same 
with  the  law- 
ful bushel  of 
Queen 
Anne,  is  lia- 
ble to  the 
penalty  of 
£-50.  im- 
posed by  the 
13th  sect,  of 
the  stat.  3  G. 
2.  c.  26. 
upon  such 
defaulters 
who  sell 
Coals  by   the 
chaldron  or 


r  c/uan- 
tity  without 
so  measur- 
ing them. 
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PARISH  qui  turn  against  THOMSOX  and  Others. 

J.N  debt  for  a  penalty  of  £50.  on  the  stat.  3  Ceo.  '2.  c.  26.  s. 
13.  for  not  justly  measuring  by  the  bushel  of  Queen  Anne 
coals  sold  by  the  chaldron,  the  third  count  of  the  declara- 
tion stated  that  the  defendants,  after  the  1st  of  August  1730, 
and  within  the  space  of  six  calendar  months  next  before  the 
exhibiting  of  the  plaintiff's  bill,  to  wit,  on  the  17th  of  August 
1802,  in  London,  in  the  parish  of  Sf.  Lawrence,  in  the  ward 
of  Cheap,  they  the  defendants  then  and  there  being  dealers  in 
and  sellers  of  coals  by  the  *  chaldron  within  ten  miles  of  the 
cities  of  London  and  Westminster,  to  wit,  in  London  aforesaid, 
in  the  parish  of  Saint  Andrew  by  the  Wardrobe  in  the  ward  of 
Castlebttt/nard,  that  is  to  say,  in  the  said  first-mentioned  par- 
ish, did  sell  to  one  7'.  Marriott,  by  the  chaldron,  a  certain  quan- 
tity of  coals  ns  and  for  ten  chaldron  of  coals  pool  measure ;  and  the 
said  last  mentioned  coals  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  in  the  said  first-mentioned  parish,  did  de- 
liver to  the  said  T.  M.  as  and  for  ten  chaldron  of  coals  pool 
measure:  nevertheless  the  said  defendants  not  regarding  the 

o  o 

statute  in  such  case  made,  Sec.  did  not  justly  measure  or  cause 
to  be  justly  measured  the  said  last-mentioned  coals  so  sold 
and  delivered  as  last  aforesaid,  with  a  laicfni  i>usl;el,  (to  wit,) 
such  a  bushel  as  is  described  in  and  by  stat.  12  Ann.  as  they 
the  said  defendants  ought  to  have  done,  according  to  the 
form  of  the  statute,  Sec. ;  but  then  and  there  wholly  omitted 
andneglected  so  to  do,  contrary  to  the  form  of  the  statute, 
Sec. ;  whereby  and  by  force  of  the  statute,  Sec.  the  said  de- 
fendants forfeited  for  their  said  last-mentioned  offence  the 
sum  of  £jO.,  Sec.  To  this  count  there  was  a  general  demur- 
rer and  joinder. 

dead,  in  support  of  the  demurrer,  said  that  this  was  a  sale 
of  coals  by  pool,  measure  (which  is  a  known  customary  mea- 
sure in  the  Thames,  consisting  of  an  addition  of  l-20th  of  a 
chaldron  to  each  chaldron  properly  so  called1)  to  which  the 
13th  sect,  df  the  stat.  3  Ceo.  3.  c.  26.,  on  which  the  third 
count  was  framed,  does  not  apply.  This  is  an  act  for  the 
general  regulation  of  the  coal  trade,  having  in  view  all  the 
different  sorts  of  measure.  The  10th  section  describes  pool 
jncasure,  and  gives  a  different  penalty  of  £100.  against  any 
c-eller  of  coals  by  pool  measure  (which  is  described  as  a  cer- 
tain 
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tain  allowance  by  ancient  custom  in  the  *  port  of  London  in         1803. 
the  proportion  of  one  chaldron  for  every  score  bought  on         

board  of  ship,  and  called  inaraiii)  who  shall  not  deliver  to  the         AHISH 

quitam 
buyer  the  full  quantity  so  sold,  together  with  the  ingrain.       auainst 

But  this  part  of  the  act  says  nothing  about  measuring  by  the  TIIOMSOJT 
bushel.  The  13th  section,  in  which  such  measuring  by  the  *[  527  J 
bushel  of  Queen  Anne  is  required,  refers  only  to  sales  of  coals 
by  retail;  for  it  enacts,  "that  all  dealers  in  and  sellers  of 
"  coals  by  the  chaldron  or  lesser  quantity  shall  keep  at  their 
"  wharfs,  warehouses,  and  other  places  for  the  sale  of  their 
"  coals,  a  lawful  bushel,  such  as  is  described  in  the  stat. 
"  12  Ann.  st.  2.  c.  17.  with  which  bushel  they  shall  justly 
"  measure  all  the  coals  they  shall  so  sell  bij  the  chaldron  or 
"  lesser  quantity  "  Stc.uponpainof  forfeiting£50.  if  they  omit 
so  to  do.  This  mode  of  admeasuring  is  known  in  the  trade 
by  the  name  of  wharf  me&snve  («),  contradistinguished  from 
pool  measure,  which  is  by  the  wholesale.  A  chaldron  is  a 
known  measure  containing  a  certain  number  of  bushels ; 
which  by  the  very  term  excludes  pool  measure,  which  is 
a  fraction  of  a  20th  added  to  each  chaldron.  Besides,  pool 
measure  is  not  to  be  measured  by  the  bushel  of  Queen 
Anne,  but  by  the  bushel  prescribed  by  the  stat.  16  & 
17  Car.  2.  c.  2.  which  is  required  to  be  used  in  the  sale  of 
all  coals  brought  into  the  river  Thames  and  sold  by  the  chal- 
dron, containing  36  such  bushels  heaped  up  according  to  a 
sealed  model  kept  for  that  purpose  at  Guildhall.  Here  it  ap- 
pears by  the  declaration  that  the  sale,  which  \vas  in  London, 
was  of  a  larger  quantity  of  coals  than  a  chaldron,  namely  ten 
chaldrons  ;  and  therefore  the  13th  clause  of  the  stat.  3  Geo.  2., 
which  begins  with  naming  the  largest  quantity  to  which  it  re- 
lates, namely,  a  chaldron  or  lesser  quantity,  does  not  apply,  r  528 
[Z.e  Blanc  J.  It  appears  by  the  act  that  pool  measure  is  esti- 
mated by  the  chaldron. ] 

Knowlys  contra.  The  argument  proceeds  on  an  assump- 
tion that  after  coals  are  in  the  hands  of  the  dealers  there  can 
be  no  contract  for  the  sale  of  them  by  pool  measure ;  and  on 
the  10th  section,  so  far  from  saying  that  pool  measure  shall 
only  be  used  in  buying  from  the  shipper,  inflicts  a  penalty  of 
£100.  upon  any  dealer  who  shall  sell  to  any  person  any  parcel 
or  quantity  of  coals  as  and  for  pool  measure,  and  shall  not  de- 
liver the  same  quantity  by  the  same  measure  as  that  by  which 

(a}  Wharf  measure  is  spoken  of  in  the  stat.  7  Geo.  3.  c.  23.  and 
other  statutes. 

he 
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he  bought.  The  object  of  that  section  however  was  to  pro- 
vide for  sales  in  the  River.  The  llth  section  provides  in 
what  manner  the  coals  when  landed  shall  be  conveyed,  name- 
ly, in  sacks  of  certain  dimensions  marked  by  the  proper  offi- 
cer; with  liberty  (by  s.  12.)  to  the  purchaser  to  remove  them 
if  he  please  in  his  own  carts,  &c.  The  13th  sect,  which  is  for 
the  further  prevention  of  fraud  in  the  measurement,  and  re- 
quires the  sacks  as  before  mentioned  to  be  used  by  the  dea- 
lers, also  requires  the  measure  of  coals  sold  "  by  the  chaldron, 
or  lesser  quantity,"  to  be  by  the  legal  bushel  of  Queen  Anne, 
requiring  three  bushels  in  each  sack  before  described.  All 
these  several  provisions  are  conducing  to  the  suppression  of 
fraud  in  the  several  transits  of  the  commodity  from  the  ship 
to  the  consumer,  and  the  basis  of  the  whole  measure,  is  the 
bushel  of  Queen  Anne,  36  of  which  go  to  the  chaldron,  which 
chaldron  is  the  basis  of  the  pool  measure,  with  an  addition 
of  one  chaldron  in  twenty,  and  so  in  proportion  for  a  greater 
or  lesser  number  of  chaldrons.  It  must  therefore  be  con- 
tended by  the  defendant,  if  the  13th  sect,  do  not  apply  to 
this  case,  that  if  the  sale  be  by  wharf  measure  the  dealer  is 
bound  to  measure  justly,  but  not  so  if  it  be  by  pool  measure. 
As  to  this  section  only  applying  to  sales  by  retail,  there  is 
nothing  to  prevent  dealers  selling  a  hundred  chaldron  by 
wharf  measure,  in  which  case  no  doubt  they  would  still  be 
bound  to  measure  justly  under  pain  of  the  penalty  prescribed. 
Neither  is  pool  measure  confined  to  any  particular  quantity; 
for  the  10th  section  regulates  the  sale  of  any  quantity  of  coals 
bv  pool  measure.  The  common  measure  by  which  coals  are 
sold  by  the  wholesale  in  London  is  by  the  vat,  containing 
9  bushels,  which  is  a  customary  measure  used  for  conveni- 
ence in  measuring  large  quantities  at  a  time,  but  no  doubt  if 
any  fraud  were  used  in  giving  less  than  9  bushels  to  the  vat, 
the  offender  would  be  liable  to  the  penalty  of  the  13th  sec- 
tion. It  may  as  well  be  contended  that  the  llth  section  does 
not  relate  to  pool  measure,  as  that  the  13th  docs  not;  for  nei- 
ther of  them  speak  of  it  in  terms  ;  but  both  require  the  same 
sort  of  sacks  to  be  used,  and  the  first  of  them  expressly  re- 
fers to  the  landing  of  the  coals  from  the  ship.  As  to  the  dif- 
ference contended  for  between  the  bushel  of  Queen  Anne 
and  that  of  Car.  y.,  by  which  it  is  said  pool  an«l  wharf  mea- 
sure are  respectively  regulated,  that  is  begging  the  question: 
and  the  demurrer  admits  that  the  contract  was  for  a  sale  by 

the  chaldron  by  pool  measure. 

(jlcad 
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Glead  in  reply  said,  that  the  objection  was  not  to  the  sak        1803. 
by  pool  measure  again  out  of  the  hands  of  the  dealer ;  but 
that  being  by  pool  measure,  the  provision  of  the  13th  sec- 
tion, which   was    for   ascertaining   wharf  measure   by  the 
bushel  of  Queen  Anne,  did  not  apply. 

Lord  ELLENBCNROUGH  C.  J.  I  feel  no  great  difficulty  in  [  530  ] 
disposing  of  this  case.  There  are  two  modes  of  sale  of  this 
article,  one  by  pool  measure,  and  the  other  by  wharf  mea- 
sure. The  rule  of  selling  by  pool  measure  is  given  by  the 
10th  section  of  the  stat.  3  Geo.  2.  c.  26.,  by  which  it  appears 
to  be  an  allowance  claimed  by  ancient  custom  in  the  port  of 
London  of  one  chaldron  to  every  score,  the  basis  of  which 
measure  is  the  chaldron,  a  well  known  quantity,  being  a 
multiple  of  so  many  bushels.  Then  by  the  13th  section  ano- 
ther provision  is  made  for  the  prevention  of  fraud,  whereby 
all  sellers  of  coals  by  the  chaldron  within  a.  certain  district 
in  and  about  the  cities  of  London  and  Westminster  are  to  mete 
their  coals  by  a  particular  bushel  as  described  in  the  statute 
of  Queen  Anne.  But  what  is  there  in  the  statute  to  prevent 
a  person  from  contracting  to  buy  by  the  chaldron  with  pool 
measure  ?  It  is  no  more  than  stipulating  for  the  delivery  of 
half  a  chaldron  more  above  the  ten  chaldrons  which  he  con- 
tracted to  purchase  by  pool  measure.  It  is  still  a  sale  by 
the  chaldron  with  pool  measure  delivery.  Then  the  de- 
fendant, not  having  justly  measured  this  quantity  by  the 
bushel  of  Queen  Anne.,  has  forfeited  the  penalty  prescribed 
by  the  13th  section  of  the  act. 

GROSE  J.  The  whole  question  is,  Whether  the  13th 
section  of  the  act  apply  to  a  sale  by  pool  measure  ?  In 
other  words,  Whether  if  a  party  buy  by  the  measure  re- 
ferred to  in  the  10th  section,  he  be  entitled  to  the  benefit 
of  the  13th  section,  in  having  his  coals  justly  measured  by 
the  bushel  of  Queen  Anne?  Now  pool  measure  means  no 
more  than  that  a  person  buying  according  to  that  measure 
shall  have  the  ingrain,  as  it  is  called,  or  customary  allow- 
ance of  the  port  of  London,  of  one  ehaldron  for  every 
twenty  chaldrons  which  he  shall  contract  for.  But  still  he 
is  entitled  to  have  his  chaldrons  justly  measured,  and  to 
have  the  benefit  of  the  13th  section  of  the  act. 

LAWRENCE  J.  The  difficulty  arises  from  confounding  the 
provisions  of  the  two  sections  (the  10th  and  13th),  and  not 
attending  to  the  different  objects  which  the  legislature  had 
in  view.  A  party  may  either  buy  coals  by  pool  measure,  and 
then  the  penalty  of  £100.  attaches  if  the  dealer  do  not  deliver 

the 
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the  same  proportionable  quantity  which  he  received  from 
the  ship  by  the  same  measure ;  or  the  party  may  contract  to 
buy  by  the  chaldron  or  common  measure,  and  then  the  13th 
section  attaches  upon  the  seller  not  justly  measuring  the 
coals  so  sold  according-  to  the  bushel  given  by  the  statute  of 
Anne.  Now  it  is  admitted  by  the  demurrer  that  the  party 
bought  by  the  chaldron,  which  brings  him  within  the  13th 
section.  But  he  stipulated  to  have  pool  measure  ;  that  is, 
he  was  to  have  a  certain  kiiovvn  allowance  upon  every  chal- 
dron that  he  bought :  still,  however,  he  bought  by  the  chal- 
dron. Then  was  he  not  entitled  to  have  it  measured  by  the 
bushel  of  Queen  Anne?  Clearly  he  was,  by  the  express 
provision  of  the  13th  section  of  the  act.  Then  the  defen- 
dant not  having  so  measured  the  coals  is  liable  to  the  penalty 
inflicted  by  that  section.  Some  difficulty  might  have  arisen 
if  the  coals  had  been  bought  merely  by  pool  measure,  but 
here  they  were  bought  by  the  chaldron. 

LE  BLANC  J.  The  difficulty  arises  by  supposing  that  a 
sale  by  pool  measure  means  otherwise  than  by  the  chaldron 
and  bushel;  and  that  this  defendant  did  not  contract  to  sell 
by  the  chaldron  and  bushel  referred  to  in  the  13th  section. 
Now  here  the  defendant  is  charged  as  one  who  was  a  dealer 
and  seller  of  coals  by  the  chaldron  ;  and  the  contract  stated 
was  to  sell  bi/  the  chaldron  a  certain  quantity  of  coals  as  and 
for  ten  chaldrons  of  coals  pool  measure  ;  the  meaning  of 
which  was,  that  the  buyer  was  to  have  ten  chaldrons  and  a 
half  for  his  ten  chaldrons  which  he  contracted  for;  then  the 
contract  being  by  the  chaldron,  the  penalty  given  by  the  13th 
section  applies  as  well  as  if  the  contract  had  specifically  been 
for  the  sale  of  ten  chaldrons  and  a  half,  for  that  was  the 
meaning  of  the  parties  by  this  contract.  But  it  is  said  that 
this  clause  only  applies  to  sales  of  a  chaldron  or  some  less 
quantity,  that  is,  that  it  does  not  attach  on  a  sale  of  any 
greater  quantity  than  one  chaldron  :  but  that  cannot  be  the 
meaning,  for  the  words  are  by  the  chaldron,  which  does  not 
imply  that  no  more  than  one  chaldron  is  to  be  purchased  at 
a  time ;  but  is  contradistinguished  from  sales  by  the  hundred 
weight,  or  the  ton,  or  the  like.  But  this  was  a  sale  by  the 
chaldron,  which  consists  of  so  many  bushels.  I  do  not  find 
any  statute  upon  this  subject  which  says  that  pool  measure 
denotes  a  measure  by  a  chaldron  containing  a  different  num- 
ber of  bushels  from  wharf  measure  ;  but  it  only  means  a 
measure  by  the  ordinary  chaldron,  with  a  certain  allowance  of 
one  chaldron  over  in  twenty.  Judgment  for  the  Plaintiff. 
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Tuesda 
IRONMONGER  and  Others.  Ma    iotk 


IN  ejectment  for  certain  premises  in  LitcMield  in  the  county   Devise  to  a 
of  Stafford,  which  Was  tried  at  the  last  Stafford  assizes  be-  ^f^^" 
fore  Lawrence  J.,  a  verdict  was  fouud  for  the  plaintiff,  sub-  pay  the  rents 
ject  to  the  opinion  of  this  Court  upon  the  following  case  :      and  profits 

Ann  Boylston,  being  seised  in  fee  of  the  premises  in  ques-  for  themam- 
tion,  by  her  will  duly  executed  and  attested,  dated  the  19th  Jf^J^ 
of  September  1756,  gave  and  devised  the  same  as  follows  :  "  I   vert  ancj  tjie 
give  and  devise  unto  my  nephew  George  Boylston  (now  sup-  issue  of  her 
posed  to  be  beyond  seas),  and  to  the  heirs  of  his  body,all  my  body  during 
lands,  &c.  in  the  county  of  Stafford,  and  all  other  my  real  ^1  £r^ 
and  personal  estate  of  what  nature  or  kind  soever  within   cease  Up0n 
Great  Britain,  to  have  and  to  hold  the  said  lands,  &c.  unto   trust  for  the 

my  said  nephew  G.  Boi/lston  and  bis  heirs  for  ever,  subject  use  °*  ™e 

i       c  11       •  •  •  i    j     -c  -j.  T,  xi  heirs  of  the 

to  the  following  proviso  :  provided,  it  it  happen  that  my  ^    ,     *,.  ^ 

nephew  G.  Boylston  or  no  heir  of  his  body  shall  be  in  Great  their  heirs 
Britain,  or,  if  living,  shall  not  come  into  Great  Britain  per-  and  assigns 
sonally  to  claim  my  said  estate  within  seven  years  to  be   *or  ever' 
reckoned  from  the  day  of  my  death,  then  I  will  and  direct        ^  tQ  S€_ 
that  my  executors  shall  receive  and  retain  in  their  hands  the   niority  of 
rents,  issues,  interests,  and  profits  of  all  my  estates  to  and   age  or  prio- 
for  their  own  use  for  ever  ;  and  at  the  end  of  the  said  seven   TlilJ  y  oirtfir 
years  I  give  and  devise  my  said  estates  and  every  part  there-   faun  Ofsitc& 
of  to    George  Hayes,  his  heirs  and  assigns  for  ever,   upon  'issue  to  the 
trust  that  the  said  G.  Hayes,  his  heirs  and  assigns  shall  and   use  of  the 
may  receive  the  rents,  issues,  and  profits  of  all  my  said  es-   r|£nt 
tates,and  do  and  shall  pay  and  apply  the  same  to  and  for  neM"th?t  ~S° 
the  maintenance  and  support  of    my  niece    Sarah  the  of  took  only  aa 
John  *  Clay  Hallen,  and  the  issue  of  her  body  lawfully  begot-   estate  for 

ten  or  to  be  begotten  durin<rtke  natural  life  of  the  said  Sarah,    ,    '  ,a  . 

.  the  heirs 

in  such  sort,  manner,  and  form  as  the  said  G.  Hayes  shall  n"er  body 

from  time   to  time   think  most  proper;  and  from  and  after  took  as  V 
the  decease  of  my  niece  Sarah,  then  upon  trust  for  the  u^e  oftb.e  chasers  and 

heirs  of  the  body  of  mu  niece  Sarah  law  fully  begotten  or  to  be   as  Jomt  te~ 

nants  :   and 
begotten,  their  hiers  and  assigns  for  ever,  without  any  respect  to  therefore 

be  had  or  made  in  regard  to  seniority  of  age  or  priority  of  birth,  that  the  el- 
And  in  default  of  such  issue,  then  in  trust  for  the  use  of  the   dest  son  of 

right  heirs  of  the  said  Ann  Boylston  for  ever."     The  testa-  ^A  dying 

in  iicr  Site— 
trix  died  about  two  years  after  the  date  of  her  will,  without  tjllle    |^s 

eldest  son 

could  not  take  either  the  whole  as   heir  of  the  body  of  S.,  or  a  part  as  heir  to 
his  father.  r  *  534  j 
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having  altered  or  revoked  the  same.  G.  Boylston,  her  nephew 
and  devisee,  was  abroad  at  the  time  of  her  death,  and  has  not 
since  been  heard  of,  nor  have  any  heirs  of  his  body  appeared 
to  claim  the  estate  within  the  time  limited  by  the  will;  after 
which  the  testator's  niece  Sarah,  then  the  widow  of  J.  C. 
Hal/en,  came  into  possession  of  the  devised  estate  by  the 
permission  of  O.  Hayes  the  trustee,  and  continued  in  pos- 
session of  the  same.  Sarah  Hal/en  had  issue  one  son,  J.  B. 
Hallen,  and  two  daughters,  namely,  the  defendant  Sarah  Ann 
the  wife  of  the  defendant  J.  Ironmonger,  and  Arabella  Hallen 
the  other  defendant.  J.  B.  Hallen  died  intestate  in  the  life- 
time of  his  mother,  leaving  the  lessor  of  the  plaintiff  David 
Hallen,  his  eldest  Son  and  heir  at  law,  and  also  four  other 
children,  namely,  Sophia,  Lucy,  Charlotte,  and  John,  the  two 
last  of  whom  are  minors.  The  lessor  of  the  Plaintiff 
claims  the  said  premises,  as  being  the  heir  of  the  body  of 
his  grandmother,  the  said  Sarah  Hallen,  at  the  time  of  her 
death.  The  question  for  the  opinion  of  the  Court  was,  Whe- 
ther the  lessor  of  the  plaintiff  be  entitled  to  recover  any  and 
what  part  of  the  premises?  If  the  Court  should  be  of  the 
opinion  that,  he  is  entitled  to  recover,  then  the  verdict  to 
be  entered  accordingly  :  but  if  the  Court  should  be  of  opi- 
nion that  he  is  not  entitled  to  recover,  then  a  verdict  to  be 
entered  for  the  defendants. 

Williams  Serjt.,  for  the  lessor  of  the  plaintiff,  admitted 
that  Sarah  the  niece  of  the  testatrix  did  not  take  an  estate 
tail,  but  that  the  legal  estate  passed  to  G.  Hayes  the  trus- 
tee, during  Sarah's  life,  with  a  legal  contingent  remainder 
to  such  person  or  persons  as  should  be  the  heir  or  heirs 
of  her  body  at  the  time  of  her  death ;  under  which  descrip- 
tion of  heir  of  her  body  the  lessor  of  the  plaintiff,  who  was 
the  eldest  son  of  her  only  son,  who  died  in  her  lifetime,  would 
be  entitled  to  take  the  whole  :  or,  if  the  Court  should  think 
that  heirs  of  her  body  meant  children,  then  such  children 
would  take  as  tenants  in  common,  and  the  lessor  would  be 
entitled  to  a  proportionable  share.  That  the  use  was  executed 
in  the  trustee  during  Sarah's  life  is  clear,  because  he  was  to  re- 
ceive the  rents  and  profits  and  pay  the  same  over  to  her, which 
he  could  not  do  without  having  the  legal  estate,  which  differs 
from  the  case  of  a  limitation  to  a  trustee  in  trust  to  permit 
and  suffer  another  to  take  and  receive  the  rents  and  profits. 


(a)  1  Lut.  823.     2  Ld.  Ray.  873.  andZSalk.  679. 
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Broughton  v .  Langley  (a),  Lady  Jones  v .  Lord  Say  and  Sele  (a) :         1 803. 
and  the  same  distinction  was  recognized  in  a  late  case  of 

O 

Woolley  v.  Pickard,  before  Lord  Kenyan  at  Stafford  and  in 
another  of  Jones  v.  Prosser,  before  Lawrence  J.  at  Worcester. 
And  after  Sarah's  death  the  legal  estate  vested  in  the  heir 
or  heirs  of  her  body,  according  to  the  same  case  of  Lady 
Jones  v.  Lord  Say  andSele.  Of  that  case  it  is  true'that  Lord 
Kenyon,  in  Harton  v.  Harton  (6),  observed  that  it  stood  by  [  536  ] 
itself;  bnt  he  admitted  that  it  was  recognized  to  be  law  by 
Lord  Jiardwicke  in  Bagshawv.  Spencer  (c),  as  it  has  been  seen 
by  Lord  Alvanley  in  Ken  rick  v.  Lord  Beauclerk  (d).  It  is 
true  that  in  Lady  Jones  v.  Lord  Say  and  Sele,  the  trustees 
were  to  stand  seised  of  the  premises  to  the  use  of  the  heirs  of 
the  body,  Sec. ;  and  here  the  words  are  only  "  in  trust  to  the 
use :"  but  in  Shapland  v.  Smith  (e),  where  the  words  were  the 
same,  Lord  Tliurloiu  adopted  the  same  rule.  The  distinc- 
tion, however,  is  best  taken  in  Chapman  v.  Blissct  (f)  for  as- 
certaining where  the  use  shall  be  executed  in  a  trustee,nainely, 
while  any  purposes  of  the  trust  remain  to  be  answered:  and 
here  there  was  no  necessity  for  it  longer  than  the  life  of 
Sarah,  who  was  a  married  woman.  Then  the  question  is, 
What  estate  the  heirs  of  her  body  take  ?  (which  he  said  he 
should  presently  advert  to.)  The  word  heirs  is  not  used  by  the 
testatrix  in  any  definite  sense  in  the  will;  for  in  the  devise  to 
G.  Boykton,  heirs  and  heirs  of  the  body  are  confounded  toge-  • 
ther.  It  is  contended  by  the  defendant  that  under  the  limi- 
tation to  the  heirs  of  the  body  of  Sarah,  their  heirs,  &c.  the 
children  of  Sarah,  living  at  her  death,  would  all  take  as  joint- 
tenants  ;  but  the  testatrix  could  never  have  intended  that  if 
one  of  the  children  of  Sarah,  whom  she  so  aimch  favoured, 
should  die  in  her  lifetime  leaving  issue,  such  issue  should 
take  nothing.  But  the  words,  "  in  default  of  such  issue,"  which 
follow,  shew  that  she  could  not  so  intend.  For  if  Sarah  had 
had  three  children,  two  of  whom  had  died  in  her  lifetime  leav- 
ing issue,  and  then  the  third,  who  survived,  had  died  without 
issue,  the  devise  over  could  not  take  effect.  Admitting  that 
heirs  of  the  body,  or  even  heirs,  may  under  that  description 
take  as  purchasers  if  the  intent  appear  plainly  to  be  so,  as  in 


[  -537  ] 


(a)  8  Vin.Abr.261.  and  3  Bro.  P.  C.  458.  in  Dom.  Proc. 

(b)  7  TermRep.  654.  (c)  1  Ves.  142.  zndZAtk.  246,570. 
(d)  3  Bos.  $•  Pul.  179.  (e)   1  Bro.  Chan.  Cas.  75. 

(/)    Cas.  temp.  Talb.  145.  150, 
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Doev.  Laming  (V/),  Burchettv.  Durdant  (b),  and  other  cases: 
yet  unless  the  intent  be  plain,  heirs  of  the  body  must  take 
by  descent  according-  to  the  rule  of  the  common  law,  as  in 
Co.  Lit.  24.6  and  Moor  362.  [The  Court  reminded  him  of  the 
words  which  followed,  viz.  "  without  respect,  Scc.to  seniority 
"  of  age  or  priority  of  birth,"  as  plainly  shewing  an  intent 
that  they  should  take  as  purchasers.]  But  supposing-  that 
heirs  of  the  both/  meant  children  in  this  case,  still  they  would 
take  the  remainder  in  fee  as  tenants  in  common  and  not  as 
joint  tenants.  For  unity  of  time  is  one  of  the  properties  of 
joint  tenancy  :  but  if  the  children  took  as  purchasers  they 
would  take  as  they  came  in  esse.  And  the  subsequent 
words,  "  without  regard  to  seniority  or  age  or  priority  of 
birth,"  mean  only  that  they  should  all  take  equal  portions, 
females  as  well  as  males,  and  those  who  came  in  esse  last  as 
well  as  first ;  but  this  is  compatible  with  their  taking  as  te- 
nants in  common.  In  Fisher  v.  Wigg  (r)  a  copyhold  was  sur- 
rendered, to  the  use  of  A.,  B.,  C.,  and  D.,  equally  to  be  di- 
vided, and  their  respective  heirs  and  assigns  for  ever;  and 
held  to  be  a  tenancy  in  common.  So  a  devise  to  three 
equally,  as  in  Dean  v.  Gaskin  (//).  So  the  word  several  was 
holden  to  make  a  tenancy  in  common  in  Sheppard  v.  Gib- 
bons (e).  [Lord  E/leuborough.  There  are  no  such  words  of 
severance  here.]  The  word  heirs  alone  is  sufficient  to  sever 
the  estate.  And  it,  is  plain  from  what  follows  that  all  the 
children  were  meant  to  take  alike,  which  could  not  be  with- 
out taking  as  tenants  in  common. 

Jervis  contra,  was  stopped  by  the  Court. 

Lord  ELLEN  BOROUGH  C.  J.  All  Sarah's  children  were 
intended  to  take  together,  icithout  regard  to  seniority  of  age 
or  priori ///of  birth:  that  must  mean  that  they  should  take  us 
joint  tenants.  And  as  the  father  of  the  lessor  of  the  plain- 
tiff died  before  any  severance  of  the  joint  tenancy,  his  chil- 
dren cannot  take. 

Per  Curia)//,  Postea  to  the  Defendants. 


(a)  2  Burr.  1100. 
.%  Wins.  14.  fl 


(M  2  Vtntr.  311. 
Coicp.  6,37.          (<?)  2  Atk.  441. 
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I  uesday, 
May  10th. 

O  trespass  for  breaking  and  entering  the  plaintiff's  close   The  lord  of 
called  The  Square,  in  Workington  in  the  county  of  Cumber-  a  manor>  to 
land,  and  selling  and  disposing  of  potatoes  there,  the  defend-  Ofa  market  is 
ant  pleaded  the  general  issue  ;  and  also  that  before  and  at  the   made  infra 
time  of  the  trespasses  being  committed,  there  was  a  public  mav  t)0[j  •„." 
open  market  held  in  and  upon  the  place  in  question  on  Wed-  any  where  t/z- 
jicsdai/  in  every  week  for  the  sale  of  potatoes  ;  and  justified  the  ^  Vl,i  ai'1 
breaking  and  entering  at  such  time  and  upon  such  occasion,   whether  villa 

_ 

The  replication,  after  stating  by  way  of  inducement  that  the   extend  J0 JL"Q 

town  ot  W. 
market  for  the  sale  of  potatoes  had  been  lawfully  removed  from  or  the  to\vn- 

the  place  in  question  to  a  certain  street  in  Workington,  called   ship  or  parish 
Washington-street,  and  at  the  time  of  the  trespasses  being  ]or(j  nas  a 
committed  was  lawfully  holden  there,  traversed  that  in  and   right  to  re- 
upon  the  place  in  question,  at  the  time  of  committing  the   marktl 
trespasses,  there  was  a  public  and  open  market  holden  on   from  one  si- 

Wednesdai/  in  every  week  for  the  sale  of  potatoes:  on  which   tu3tlonfoan- 

.  J  other  within 

traverse  issue  was  taken  by  the  rejoinder.      At  the  trial  be-   the  orecinct 

fore    CJuunbreS.   at   the  last  assi/es  at   Carlisle,  a  verdict  of  his  grant, 

was  *  taken  for  the  sheriff  with  nominal  damages,  subject  to  jie  should0 

the  opinion  of  this  Court  on  the  following  case.  have  1, olden 

The  manor  and  parish  of  Working/on,  which  are  co-exten-  2Q   '  a  Jov 

sive  comprise,  amongst  other  districts,  the  township  of  Wor-  within  the 

kinston,  of  which  the  town  of  Workington  is  a  part.     In  the   lownshipof 

W.  when  the 
16th   year  of  Queen   Elizabeth,    the  queen   by   her  charter  grant  only 

granted  as  follows  :  "  Concessimus  et   licentiarn  dedimus,   Save.lt  him 
ac  pro  nobis,  haeredibus  et  suceessoribus   nostris,  Henrico   town  '/roper- 
Cunven  militi,  domino  villao   et  manerii  de  Workington  in   ly  so  called  at 
comitatu  Cumbriae,  quod  ipse    et   haeredes  sui  habeant,  te-   -J hV"^^6 
neant,  et  custodiant,  6\.c.   infra  rillam    praedictam    annatim   wardsgive 

in  perpetuum,  qualibet  septimana  per  annum,  unum  merca-   notlce  °*  t'ie 

removal  to 
turn,  viz.  die  Mercurn ;  ac  etiam  duas  tenas  sive  nundmas  anotherplacc 

per  annum  singulis  annis  in  perpetuum,  &c.  una  cum  curia  n,  the  town- 

pedis  pulverizati,  &c. ;  ac  cum    omnibus  libertatibiis  et  iiheris  puhi'ic  have 

conduct udinibus  ad  hitjusmodi  ferias,   nundinas,    niercatiim,    et  no  right  to 

cur  tarn  pedis    pulverizati    pertinentibus  sen   spectantibus,  frc.  soil  *nd  free- 

Habendum,   tenendum,    utendum,    et   gaudendum    prssfato  hold  m  the 

11°    Curweu   ac  haevedibus.    &c.      Et  quod  temnoro  nun-  °, 

pk 
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inariret- 
ace  ;  and 
any  person 

going  there  is  liable  to  an  action  of  trespass  by  the  lord. 
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dinarum  et  feriarum  praedictarum,  et  earum  alterius,  ballivi 
praedicti  HI  Curwen  et  haeredum  suorum,  &.c.  habeant,  perci- 
piant  et  colligant  custumas  et  theolonia  per  legem  vel  consue- 
tudinemregni,  &c.  in  mercato  autferiis  pradietis  debitavel 
consueta,  de  omnibus  mercandizis  et  catallis  lam  itifraUber- 
ttites  ejusdem  villa  quam  eztra  venditis  sive  emptis,  sine  intevrup- 
ti one  seu  impediment*)  nostri,  haeredum,  vel  successorum  nos- 
trorum  aut  aliorum  quorumcunque.  Et  insuper  concessi- 
rnus,  &c.  prrefato  H°  Curwen  et  haeredibus  suis  omnia  et  om- 
nimodis  ordinationem,guberntttionem,  et  assignationemstallantm 
et  placearum,  et  tot  inn  regimen  earundem  feriarum  et  earum  cu- 
juslibet  per  eundem  Hm  Curwen/'  &c.  By  another  charter  of 
the  2  Jac.  2.  after  reciting  the  letters  patent  of  Queen  E/iza- 
beth,  and  that  the  market  and  fairs  thereby  granted  had  not 
for  many  years  been  used,  the  king  proceeds  to  grant,  ratify, 
and  confirm  the  same  to  Henry  Curwen  Esq.  and  his  heirs  in 
the  same  words  and  as  ample  manner  as  before,  "  infra  vil- 
lain de  Workingt on :  et  ordinationetn,  gubernationem,  et  assi^na- 
tionem  slaHarum  et  placeifrum,  et  totiun  regimen  eorundem  mcr- 
catornm  et  feriarum,"  &c. 

Under  these  grants  a  market  for  all  sorts  of  articles  conti- 
nued to  be  regularly  held  in  a  part  of  the  town  of  Workington, 
called  the  Old  Market  place,  till  30  years  since,  when  the  corn 
market  first,  and  five  years  afterwards,  the  polaloe  market, 
\vereappointedtobe  held  in  "  The  Square,"  being  the  place 
in  question,  by  the  late  //.  Curwen  Esq.  owner  of  the  §aid 
market,  and  also  the  owner  of  the  soil  and  freehold  of  the 
place  in  question, and  under  and  from  whom  the  present  plain- 
tiff claims.  Until  1767  there  were  no  houses  or  buildings 
erected  upon  the  place  in  question;  but  in  that  y  ear  H.Cuncen, 
then  the  owner  of  the  soil  of  the  place  in  question  and  of  the 
land  immediately  adjoining  thereto,  formed  the  intention  of 
making  the  place  in  question,  which  had  till  that  time  been 
inclosed  ground  within  the  township  of  Workington,  not  built 
upon,  or  being  any  part  of  the  town  of  Workington,  into  a 
market-place  and  square  :  and  with  that  intention,  in  17(J7 
began  to  make,  and  from  thence  from  lime  to  time  until  1777 
continued  to  make,  grants  to  different  persons  of  different 
parcels  of  land  immediately  adjoining  the  place  in  question, 
for  the  purpose  of  building  houses  upon.  All  these  grants 
were  made  for  a  valuable  consideration  and  in  fee-simple. 
And  in  one  of  them,  dated  the  15th  of  September  1772,  the 
land  thereby  granted  is  described  as  situate  at  the  head-end 
of  Portland-street  in  Workington  aforesaid,  and  containing  12 
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yards  in  length  of  front  to  the  intended  square  o?1  mar- 
ket-place, &c.  And  the  said  grant  also  contains  a  covenant 
by  the  said  //.  C-nrwen,  that  neither  he  nor  his  heirs  shall 
at  any  time  hereafter  build  any  house  or  houses  in  the  in- 
tended market-place  or  square  between  the  first  abovemen- 
tioned  parcel  of  ground  and  the  buildings  of  J.  J .  (except- 
ing a  market-house,  moot  hall,  or  other  public  building  for 
the  ornament  or  use  of  the  said  market  or  square).  And 
the  other  grants  made  to  the  different  persons  contain  si- 
milar descriptions  of  the  land  and  similar  covenants  with 
reference  to  the  said  market-place  or  square.  Before  the 
end  of  1777  //.  Curwen  had  granted  all  the  land  adjoining 
the  place  in  question  for  the  purposes  aforesaid,  except 
such  parts  as  were  left  for  streets  leading  into  and  out  of 
the  place  in  question,  and  houses  were  accordingly  built 
upon  the  land  so  granted,  and  a  square  and  market-place 
formed  in  the  place  in  question,  in  addition  to  or  continua- 
tion of  the  streets  of  the  said  town  of  Workington ;  and  the 
said  square  and  market-place  was  appointed  by  the  said 
II.  Cunccn  to  be  the  only  place  for  the  exposing  to  sale 
and  buying  and  selling  corn  and  potatoes  in  his  said  market. 
And  the  said  square  and  market-place  from  thenceforth 
until  the  time  of  issuing  the  notice  hereinafter  mentioned 
was  used  by  the  public  resorting  there  a?  the  sole  market 
for  corn  and  potatoes.  On  the  26th  of  May  1S02  the  plaintiff 
issued  the  followed  notice,  which  was  publicly  proclaimed  in 
open  market.  "  Whereas  John  Christian  Citrwen  Esq.,  lord 
"  of  the  manor  of  Workington,  and  owner  of  the  market  by 
"  charter,  has  found  it  expedient  for  the  public  convenience 
"  that  the  market  for  potatoes  should  be  removed  from  the 
"  place  where  they  have  been  exposed  to  sale  in  the  square, 
"  and  to  be  hereafter  set  down  and  exposed  in  the  new 
"street  called  Washington-street;" — "Notice  is  hereby 
"  given  by  Mr.  Curwen  the  present  proprietor  of  the  market, 
"  that  on  Wednesday  the  2d  of  June  1802,  and  for  every  other 
"  market-day  following  until  other  notice  be  given,  the  place 
"  for  the  potatoe  market  will  be  held  in  the  said  new  street 
"  called  Washington-street, a.nd  that  the  said  proprietor  of  the 
"  market  is  determined  after  this  public  notice  according  to 
"  the  authorities  vested  in  him  by  law  to  bring  actions  or 
"  otherwise  prosecute  all  and  every  othev  person  and  per- 
"  sons  who  should  presume  to  set  down  any  cact  or  cacts,  or 
"  any  other  thing  containing  potatoes  for  -sale,  or  set  up  any 
"  table,  or  erect  any  stand  for  the  purpose  of  exposing  such 

F  f  2  "  potatoes 
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1803.  "  potatoes  in  any  other  place  where  he  is  the  proprietor  of 
"  the  soil,  save  in  Washington-street  only,  without  is  leave 

f    I '  JR  \V  L  V 

aaainst  "  ^1S^  °^  a^  °btainecl  f°r  that  purpose."  At  the  time  of 
SALKELD.  giy'ng  tne  above  notice,  and  until  and  at  the  time  of  com- 
mitting the  trespasses,  a  fit  and  convenient  place  for  the 
potatoe  market  was  set  out  in  the  place  called  Washington- 
street  by  the  plaintiff  on  his  soil  and  freehold  there,  the  same 
being  a  new  street  which  the  plaintiff  was  then  forming 
within  the  township  of  Workington  as  an  addition  to  or  con- 
tinuation of  the  streets  of  the  town  of  Workington,  but 
upon  ground  which  had  till  that  time  been  a  piece  of  in- 
closed ground,  not  built  upon  or  being  any  part  of  the  town 
of  Workington.  On  the  2d  of  June,  being  on  a  Wednesday, 
the  defendant  knowing  of  the  said  notice  committed  the 
trespasses  in  the  Square,  as  above  complained  against  him. 
That  the  market  for  the  sale  of  corn  continued  to  be  held 
in  and  upon  the  place  in  question  until,  upon,  and  ever 
since  the  said  26th  May  before  mentioned,  and  still  does 
continue  to  lie  held  there;  and  the  plaintiff  has  from  time 
to  time  and  at  various  times  since  the  day  of  committing 

[  543  1  the  trespasses  received  toll  for  corn  sold  thereon  those  days 
since  the  day  of  committing  the  trespasses.  The  question 
for  the  opinion  of  the  Court  was,  Whether  at  the  time  of 
the  trespasses  being  committed  there  was  a  public  open 
market  in  and  upon  the  place  in  question  for  the  sale  of 
potatoes.  If  the  Court  shall  be  of  opinion  that  there  was 
no  such  public  open  market,  then  the  present  verdict  to 
stand;  if  otherwise,  to  be  entered  for  the  defendant. 

Christian  jun.   contended  for  the  plaintiff's  right  to  hold 

the  market  wherever  he  pleased  infra  villam  according  to 

.  >/ 

the  terms  of  the  grant.  Villa  does  not  merely  imply  a  con- 
tiguity of  houses,  but  may  mean  a  district  within  a  manor 
or  township.  Bract,  lib.  4.  c.  31.  Fortes,  de  laud.  c.  24.  In 
this  sense  the  town  of  Workington  means  the  township  of 
Workin<flon,  as  a  vill  and  manor  maybe  co-extensive,  Vlela, 

O  M 

lift.  ().  c.  51.,  or  a  vill  and  puiish.  Wrey  v.  Vesper  (a),  and 
Whtchcomb  \.  Guddard(b). 

The  Coin i  life-re  culled  on  the  defendant's  counsel  to  know 
upon  what  Around  he  meant  to  contend  for  the  right  of  any 
person  to  hold  a  market  in  this  place  against  the  will  of  the 
lord.  That  supposing  the  lord  had  a  grant  of  a  market, 

(a)   Cro.  Juc.  263.  (1)   Cro.  Eliz.  837. 

there 
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there  could  be  no  doubt  but  that  it  was  competent  to  him  to        1803. 
hold  it  any  where  within  the  precinct  named  in  the  grant. 

But  if  he  had  no  grant,  or  the  place  where  the  market  had 

.'    .  ayainst 

been  holden  were  not  within  the  grant,  then  could  any  person     SALK  ELD, 
obtrude  an  usurpered  market  upon  the  lord,  or  compel  him  to 
continue  an  usurpation  which  he  was  willing  to  disclaim? 

LAttledale,  for  the  defendant,  said  that,  taking  villa  in  the  [  544  ] 
sense  in  which  it  must  be  understood  with  reference  to  the 
subject  matter,  to  mean  the  town,  in  which  sense  it  is  ex- 
plained in  Co.  Litl.  115.  b.,  and  to  which  only  a  grant  of  a 
market  can  apply,  the  name  being  derived  from  vehilla,  quod 
in  earn  convehantur  fructus ;  then  neither  Ihc  Square  nor 
Washington-street  being  within  the  town  at  the  time  of  the 
grants,  the  market  which  has  been  holden  in  the  Square  is 
an  usurpation,  which  having  continued  for  above  twenty 
years  is  good  on  the  part  of  the  public  as  sgainst  the  lord, 
though  not  as  against  the  Crown,  if  the  Attorney  General 
thought  it  adviseable  to  interfere  by  way  of  information. 
And  as  against  the  lord,  the  defendant  after  the  public  user 
for  so  long  time  is  not  bound  to  shew  the  origin  of  it,  but  it 
will  be  presumed  to  be  good;  at  least  it  will  not  lie  in  the 
mouth  of  the  lord  to  shew  his  own  usurpation.  [Laiorance  J . 
Here  the  origin  is  shewn,  and  therefore  there  can  be  no  pre- 
sumption.] But  supposing  the  original  place  to  be  within 
the  grant ;  although  the  lord  might  have  had  an  option  to 
place  it  at  first  wherever  he  pleased  within  the'  precinct,  yet 
it  will  not  follow  that  having  once  appointed  ifc  to  be  holden 
at  a  certain  place,  he  can  afterwards  remove  it  to  another, 
though  within  the  same  precinct.  The  rights  of  other  per- 
sona are  implicated  to  whom  grants  have  been  made  by  the 
lord. 

Lord  ELLENBOROUGII  C.  J.  If  the  lord  have  a  grant  of  a 
market  within  a  certain  place,  though  he  have  at  one  time 
appointed  it  in  one  situation,  he  may  certainly  remove  it  af- 
terwards to  another  situation  within  the  place  named  in  his 
grant.  This  was  long  ago  settled  in  Dixon  v.  Robinson  (</), 
and  in  modern  times  has  been  acted  upon  in  the  case  of 
Manchester  market.  There  is  nothing  in  reason  to  prevent  r  54,5 
the  lord  from  changing  the  place  within  the  precinct  of  his 
grant,  taking  care,  at  the  same  time,  to  accommodate  the 
public.  Neither  is  there  any  authority  which  says,  that  lutv- 

(o)  3  Mod.  108. 


54,5 


CASES  IN  EASTER  TERM 


1803. 

CURWEX 

against 
SALKELD. 


[  546  ] 
Thursday, 

May  12th. 

Upon  a  writ 
of  error  sued 
out  b  the 


ing  once  fixed  it  he  is  compellable  ever  after  to  keep  it  in 
the  same  place.  In  many  instances  there  may  be  great  public 
convenience  in  the  owner  having  liberty  to  remove  it ;  for  the 
buildings  in  a  growing  town  may  take  a  different  direction 
away  from  the  old  market-place.  If  the  lord  in  the  exercise 
of  his  right  be  guilty  of  any  abuse  of  the  franchise,  there 
may  be  a  remedy  of  another  nature.  The  right  of  removal 
however  is  incident  to  his  grant,  if  he  be  not  tied  down  to  a 
particular  spot  by  the  terms  of  it.  Till  it  be  removed,  the 
public  have  a  right  to  go  to  the  place  appointed  without  be- 
ing deemed  trespassers  ;  but  after  the  lord  has  removed  it,  of 
which  public  notice  was  given  in  this  place,  the  public  have 
no  longer  a  right  to  go  there  upon  his  soil.  If  a  private  in- 
jury have  been  sustained  by  any  individual  who  has  been  de- 
ceived by  the  lord  having holden  out  to  him  a  particular  scite 
for  the  market-place,  in  order  to  induce  him  Jo  purchase  or 
build  there  for  the  convenience  of  it,  that  may  be  the  sub- 
ject of  an  action  to  recover  damages  for  the  particular  injury 
sustained  by  that  individual,  but  does  not  preclude  the  lord's 
general  right  to  remove  the  market. 

Per  Curium,  Postea  to  the  Plaintiff, 


BUCIIAXAX  dgdhist  ALDERS  and  Another. 

A          . 
J-*-  Rule  ^vas  obtained  calling  on  the  plaintiff  to  shew  cause 

why  the  proceedings  against  the  bail  in  scire  facias  should 
principal  af-  not  be  staved  pending  a  writ  of  error,  on  their  undertaking: 
to  surrender  the  principal  or  pay  the  condemnation  money 
within  four  days  after  affirmance  of  the  writ  of  error.  And 
the  questions  were,  first,  Whether  the  bail  were  fixed  before 
the  allowance  of  the  writ  of  error?  and.  secondly,  if  they 
were,  Upon  what  terms  the  proceedings  were  to  be  stayed  / 
As  to  the  first,  it  appeared  that  the  writ  of  error  was  sued 
out  on  the  last  day  which  the  bail  had  to  surrender  the  prin- 
cipal sedente  curia  ;  but  it  did  not  appear  whether  it  were 
in  fact  sued  out  before  or  after  the  rising  of  the  Court  on 
that  day.  If  it  were  sued  out  before,  then  it  intercepted  the 
fixing  of  the  bail. 

Lord  Ei.i.KMu>Kor<;n  C.J.  said  that  it  lay  upon  the  bail 
who  came  to  ask  for  an  indulgence  to  shew  that  the  writ  of 
error  was  sued  out  on  that'  day  sedente  curia  ;  which  they 


tor  the  bail 
are  fixed 
and  pro- 
ceedings 
against 
them  in  scire 
facias, 
the  Court 
will  only 
stay  pro- 
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ing the  writ 
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the  bail'sun- 
dertakinsr  to 


pay  the  con- 
demnation money,  and  the  costs  of  the  scire  facias;  and  ifil  he  a  case  in  which 
there  is  no  bail  in  error,  to  pay    the  costs  ulso  of  the  writ  of  error  if  judgment 
should  be  affirmed.  had 
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bad  not  done;  and  therefore  the  only  question  was,  Upon 

what  terms  the  proceedings  should   be  staved  ?  which  the 

c^  u  -L  i     .L-n  .LI,          j.  j  i  •  BUCHANAN 

Court  would  take  till  the  next  day  to  advise  upon.  aaainst 

Taddy  shewed  cause  against  the  rule,  and  observed  that      ALDERS 
there  being  no  bail  upon  the  writ  of  error  in  this  case,  the   and  Another 
Court  would  only  stay  proceedings  upon   the  terms  of  the 
bail  undertaking  to  pay  the  condemnation-money,  and  the 
costs  on  the  scire  facias  ao-ainst  the  bail,  and  also  the  costs 

C3 

on  the  writ  of  error  in  case  the  judgment  was  affirmed,  as 
was  done  in  Ritson  \.  Francis  (a). 

Marryat,  contra,  contended  for  the  practice  to  relieve  the 
bail  upon  the  terms  mentioned  in  the  rule,  if  they  came  at 
any  time  before  execution  levied  against  them. 

Cur.  adv.  vult. 

Lord  ELLEXBOROUGH  C.  J.  upon  this  day  said  that  it  ap- 
pearing that  the  bail  were  fixed  before  the  writ  of  error 
brought  by  the  principal,  the  Court  had  considered  upon 
what  terms  the  proceedings  should  be  stayed  against  the  bail 
pending  the  writ  of  error ;  and  they  found  that  the  rule  of 
the  Court  had  been  that  \v  here  the  writ  of  error  is  not  brought 
till  after  the  bail  have  been  fixed,  it  had  only  been  usual  to 
relieve  them  by  staying  the  proceedings  against  them  pend- 
ing such  writ  of  error,  on  the  bail's  undertaking  to  pay  the 
condemnation  and  the  costs  of  the  scire  facias ;  and  in  a 
case  where  there  is  no  bail  in  error,  to  pay  the  costs  also  of 
the  writ  of  error  if  the  judgment  should  be  affirmed.  And 
upon  these  terms  they  would  make  the  rule  absolute. 

Marryat  then  said  that  he  would  consult  the  bail  whether 
they  would  accept  the  rule  upon  these  terms  or  pay  the  debt 
at  once. 

(a;  2  Sir  a.  877. 
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STO v i x . 
by  the  Muster  of  the  Rolls 


Friday,  FllANK  fv. 

May  i3th.      nn 

Vn.Jera  rie-        ^  HE  following  case  was  sent 

vise  to  /I.  for   for  the  opinion  of  this  Court. 
i  e,  HI  wit,          Richard   i'raiik  by  his  will,   in  writing    dated    19th  31<n/ 

of  waste,  -md  1762,  duly  executed  and  attested,  gave  and  bequeathed  to 
his  nephew  liacon  Frank  the  plaintiff,  all  his  estates  what- 
soever as  well  freehold  as  copyhold  in  possession  and  rever- 
sion in  the  county  of  I  urk,  subject  as  therein  mentioned,  to 
hold  to  the  said  /J.  /VY////I  for  the  term  of  his  natural  life, 
without  impeachment  of  waste,  and  with  power  to  make  a 

a,"(Uy.'-^        certain  jointure  thereout  for  any   future  wife  ;  and  from  and 

to  li.  fur  life,   after  his  decease,  then  to  the  use  of  the   issue  male  of  the 

without  im-     body  of  his  said  nephew  jB.  JP.  lawfully  begotten   or  to  be 

peachinent       .        J  ....  ,  . 

of  waste  and    begotten,  and  tlteir  heirs  ;  (subject  as  aforesaid).    And  in  dc- 

with  power     Jau/l  of  .such  issue,  then  he  devise  the  same  estates  to  the'use 
pf  jointuring,      r  >  •  •»->  •  7       /  !•>       /        t  i-          •  r     ^•r        •  i 

remainder  to  °*  s  nePnew  liichard  crank  ana  his  assigns,  for  lite,  with- 
out impeachment,  of  waste,  subject  as  aforesaid,  with  a  like 


zcith  a  _ 
of  jointuring, 
remainder  to 
the  issue 
niaie  of  J.'.s 
body  and 
tlieir  heirs, 


power  of  jointuring:  and  from  and  after  the  decease  of  his 
said  nephew  R.  F.,  then  to  the  use  of  the  issue  male  of  the 
body  of  his  said  nephew  R.  F.  lawfully  begotten,  or  to  be 
begotten,  and  their  heirs,  subject  as  aforesaid  :  and  in  de- 
fault of  such  issue,  then  to  the  use  of  his  nephew  [Francis 


sed  of  any 


the  issue 
male  of  B.'s 
body  and 
their  heirs 
for  ever  : 
with  a  provi- 
so that  in 
case  A.  or  B. 

come  posses-  Frank  and  his  assigns  for  life,  without  impeachment  of 
waste,  (subject  as  aforesaid,)  with  alike  power  of  jointuring  ; 
and  from  and  after  the  decease  of  his  said  nephew  F.  F.,  then 

ed  to  chuu^e  to  the  use  of  the  issue  of  the  body  of  his  said  nephew  /'.  7% 
lawfully  begotten  or  to  be  begotten,  and  their  heirs  for  ever 
(subject  as  aforesaid).  But  in  case  any  of  his  nephews 
should  at  any  time  after  his  decease  become  possessed  of 
any  other  estate  than  the  estate  by  him  devised  as  aforesaid, 
and  be  obliged  to  change  *  their  name,  then  he  willed  that 
such  of  his  said  nephews  as  should  become  so  entitled  should 
have  it  in  his  option  to  take  the  estate  by  him  devised  as 
aforesaid,  or  the  other  estate  ns  should  descend  or  come  to 
him;  but  not  to  enjoy  both  the  estates;  but  that  one 
of  the  said  esfaics  should  go  and  descend  to 
brother  in  remainder  immediately  after  such 


his  name, 

that  he 

should  have 

the  option 

whichlolake, 

but  not  to 

take  both 

estates,  but 

that  OIK;  of 

the  estates 

should  £o  to 

the  other  of 

his  nephews: 

remainder 

and  residue 

of  tin    teMa- 

tor's  estate  to 

A.  in  ft  c  : 

lidd  A.  who  h;id  no  child  til!  ;-.!';  <T  ihr>  drvit 

the:  first  devise,  and  that  a  recovery  Miiiercd 

*  [  541)  ] 
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made 
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made.  And  the  testator  thereby  also  gave  all  the  reidueand 
remainder  of  his  real  estates  unto  his  said  nephew  BaconFrank, 
his  heirs  and  assigns.  The  testator  died  soon  after  making 
his  will,  and  upon  his  death  Bacon  Frank  entered  into  pos- 
session of  the  said  devised  estates,  which  he  still  retains. 
And  having  been  advised  that  he  took  an  estate  in  tail  male 
in  the  same,  he  suffered  a  recovery  thereof  as  of  Easier  term 
41  Geo.  3.,  the  uses  of  which  were,  by  certain  indentures  of 
lease  and  release  dated  the  22d  and  23d  of  April  1801,  de- 
clared to  be  (as  to  the  premises  now  in  question)  to  himself 
in  fee.  Bacon  Frank  had  not  any  issue  living,  nor  had  been 
married  when  the  testator  made  his  will,  nor  at  the  time  of 
the  testator's  death  ;  but  he  had  issue  at  the  time  of  his  suf- 
fering the  recovery,  who  are  now  living-.  Bacon  Frank  liav- 

J 

ing  been  advised,  that  by  the  means  aforesaid  he  acquired  an 
estate  in  fee  simple,  he,  after  suffering  the  recovery,  con- 
tracted with  the  defendant  Stovin  for  the  sale  to  him  of  cer- 
tain parts  thereof,  but  the  defendant  afterwards  objecting  to 
the  title,  the  plaintiff  filed  his  bill  against  him  to  couple  him 
to  complete  his  purchase.  The  question  reserved  was,  Whe- 
ther the  plaintiff  B.  Frank  by  virtue  of  the  will  of  the  said 
Richard  Frank,  and  the  recovery  so  suffered  as  aforesaid,  and 
of  the  deed  to  lead  the  uses  thereof,  took  or  acquired  an  es- 
tate in  fee  simple  in  the  premises  in  qtiestien? 

Christian  for  the  plaintiff  contended,  thathe  took  an  estate 
tail  by  the  will,  and  that  the  recovery  was  well  suffered:  and 
he  relied  principally  upon  Denn  v.  Puckey  (a)  as  in  point, 
where  the  limitations  were  in  terms  the  same  in  substance  as 
the  present;  the  difference  being,  that  there  was  no  power  of 
jointuring  there  :  but  an  express  estate  for  life  being  given  to 
the  first  taker  icitltotil  impeachment,  of  waste  afforded  the  same 
argument  as  to  the  presumed  intention  of  the  divisor  that  he 
should  not.  take  an  estate  of  inheritance;  yet  the  words  fol- 
lowing, "jor  default  of  snc/i  issue,"  namely,  issue  of  the  first 
taker,  shewed  the  weightier  intention  to  be,  as  Lord  C.  J. 
Witmnt  expressed  it  in  Roe  v.  drew  (/>),  that  the  first  taker 
should  take  an  estate  of  inheritance.  [Lord  Ellenborowrh. 

O 

There  was  a  similar  power  ofjointuringin  King  v.  Me/ling  (c).] 
So  there  was  in  Papill'ion  v.  Voice  (<>.),  and  in  Broughton  v. 
Langleu  (e).  The  only  other  circumstance  which  differs  this 


(a.)  5  Term  Rep.  29P. 

(c)  2  Lev.  5R.   I  Vcntr.  224. 

(e)  -2  Lrl.  Raym.  874,  .5. 


(U)  2  Wils.  322. 
(d)  2Pr.  Wms.  471. 
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1803.         case  from  that  of  Denn  v.  Puckei/  is,  that  there  the  recovery 
was  suffered  before  any  issue  born,  which  is  otherwise  here, 

though  the  plaintiffhad  no  issue  at  the  time  ofthe  will  made, 
against  .  °  .r 

nor  indeed  till  after  the  testator's  death.  This  difference  there- 


fore cannot  operate  upon  the  question  of  the  estate  tail.  Heal- 
so  referred  to  Robinson  v.  Robinson  (a),  Hodgson  v.  Ambrose (b), 
Doe  v.  Applin  (c),  and  Doe  v.  Smith  (d),  and  contended  that 
it  was  clearly  the  intention  ofthe  testator  in  this  case  that 
the  estate  should  not  go  over  to  his  nephew  llichard  till 
there  was  a  general  failure  ofthe  issue  of  Bacon  Frank,  to 
[  551  ]  effectuate  which  he  must  take  an  estate  tail.  [Lc  Blanc  J. 
observed,  that  in  Hoe  v.  Grew  there  was  no  issue  ofthe  first 
taker  born.]  He  concluded  with  referring  to  Page  \.  Hay- 
ward  (e)/to  shew  that  a  condition  not  broken  was  barred  by 
a  recovery  suffered  by  tenant  in  tail ;  and  also  to  Gulliver  v. 
Ash  lei/  (/'). 

Home,  contra,  endeavoured  to  distinguish  this  from  the 
cases  cited  to  shew  that  the  plaintiff  took  an  estate  tail,  by 
the  several  circumstances  of  the  express  estate  for  life  given 
to  him,  icithout  impeachment  of  waste,  and  icilh  a  power  oj  join- 
turing, which  were  inconsistent  with  the  notion  of  giving  the 
first  taker  an  estate  tail,  and  altogether  did  not  occur  in  any 
of  the  other  cases,  and  shewed  plainly  that  the  devisor's  in- 
tention was  that  he  should  only  take  for  life.  InDennv. Puckei/ 
the  first  taker  had  no  issue  at  the  time  of  the  recovery  suf- 
fered ;  and  therefore  though  the  Court  inclined  to  think  it  an 
estate  tail,  yet  the  ultimate  decision  went  on  the  ground,  that 
whether  the  first  taker  took  an  estate  tail  or  not,  yet  the  sub- 
sequent remainder  to  the  issue  being  contingent  might  be 
well  barred  by  the  recovery  before  any  issue  born,  upon  the 
doctrine  in  Lodington  v.  Ki/ne  (g) :  and  therefore  Lord  Ken- 
yon  concluded,  that  quacumque  via  data  without  determin- 
ing whether  A'.  W.  took  an  estate  tail  or  for  life  only,  the  les- 
sor of  the  plaintiff  was  not  entitled  to  recover.  And  he  re- 
ferred to  Doev.  Cooper  (/i),  where  a  devise  to  a  daughter  and 
the  issue  of  her  body  and  their  heirs  for  ever,  she  having  a 
child  living  at  the  time  of  the  devise,  was  holden  to  give  her 
only  an  estate  for  life,  with  remainder  to  her  children  as  pur- 
chasers. [Le  Blanc  J.  There  was  no  limitation  over.] 


(a)   1  Burr.  38.  ([>)  Dou^l.  326. 

(c)  4  Term  Rep.  82.  (d)  7  Term  Rep.  534. 

(c)  2  Sulk.  570.  (  /')  4  Burr.  1929. 

(g)  Sulk.  224.  (h)  4  Term  Rep.  294. 

Christian, 
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Christian,  in  reply,  observed  that  the  latter  case  was  a  de- 
vise to  the  testator's  two  daughters  to  be  equally  divided  be- 
tween them,  one  moiety  to  the  one  and  her  heirs,  and  the 
other  moiety  to  the  other  for  life,  and  after  her  decease  to  the 
issue  of  her  body  and  their  heirs  for  ever,  she  having  a  child 
then  living.  There  Lord  Kenyan  relied  on  this,  that  if  the  de- 
vise of  the  second  moiety  were  construed  to  give  an  estate  tail 
to  that  daughter,  the  estate  would  not  be  equally  divided, 
contrary  to  the  intent  of  the  testator;  for  there  being  no  limi- 
tation over,the  ultimate  reversion  of  the  second  moiety  would 
be  again  subdivided  between  the  heirs  of  the  two  daughters. 

Lord  ELLEN  BOROUGH  C.  J.  This  case  is  clearly  ruled  by 
that  of  Roe  v.  Grew,  and  it  is  unnecessary  to  repeat  the  lan- 
guage of  the  Court  there  again. 

The  following  certificate  was  afterwards  sent  to  the  Mas- 
ter of  the  Rolls  : 

This  case  has  been  argued  before  us  by  counsel ;  we  have 
considered  it,  and  are  of  opinion  that  the  plaintiff  Hacoii 
Frank,  under  and  by  virtue  of  the  will  of  the  said  Richard 
Frank,  and  the  recovery  so  suffered  as  stated  in  the  above  case 
and  the  deed  to  lead  the  uses  thereof,  acquired  an  estate  in 
fee  simple  in  the  premises  in  question. 

ELLEN BOROUGH. 
N.  GHOSE. 
S.  LAWRENCE. 
S.  LE  BLANC. 


23d  of  May, 

1803. 


1803. 
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HILTON  against  KENWORTHY 


[553  ] 
Saturday, 


J.N"  replevin  the  defendant  avowed  as  heir  at  law  of  one  Cor- 
nelius Kenworthy  deceased,  who  died  seised,  and  had  before   ^ue  devised 
leased  to  the  plaintiff,  reserving  certain  rent,  and  because  the   li     (r~ . 

his  wife 

for  life  together  with  the  interest  of  £1200.;  and  after  her  decease  devised  the 
rent-charge  to  trustees  and  their  heirs  to  sell  and  dispose  of  the  same,  and  dis- 
tribute the  purchase- money  amongst  certain  persons  ;  and  after  giving  a  few  small 
legacies  directed  his  household  goods,  &c.  to  be  sold;  and  the  money  arising 
from  the  sale  of  the  rent  charge  and  from  his  household  goods,  &c.  and  from  all 
other  his  estate  and  effects  of  what  nature  or  kind  soever  and  wheresoever,  he  di- 
rected should  be  first  liable  to  the  payment  of  legacies,  and  the  residue  to  be  di- 
vided into  certain  parts,  which  he  bequeathed  to  certain  persons  ;  with  a  proviso 
that  the  receipt  of  the  trustees  to  purchasers  of  the  rent-charge  should  be  suffici- 
ent without  seeing  to  the  application  of  the  purchase-money :  and  then  he  ap- 
pointed the  said  trustees  and  his  wife  his  executors.  Held  that  the  trustees  did 
not  take  the  legal  estate  in  the  real  property  of  the  devisor. 

rent 
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against 
OR- 
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rent  was  in  urrear  r.ftor  the  death  of  (.'nine I'm*  and  the  seisin 
ofthe  defendant,  ho  entered  a:ui  distrained,  ike.  Plea  in  bar 
that  the  said  Cornelius,  being  so  seised,  on  the  1  It'i  of  Decem- 
ber  1799  made  his  will,  v. hereby  lie  devised  the  premises  to 
G.  Woo  I  lorn,  .la)i  ii' A  and  Jomph  Lees,  in  fee,  and  afterwards 
died  seised  ;  and  traversing  that  the  plaimifi'held  ofthe  de- 
fendant after  the  death  of  Conielinx.  The  replication  took 
issue  upon  this  traverse. 

This  cause  was  tried  at  the  last  Fo;'&  assizes  before  Lord  LY- 
hnborough  C.  J.  when  the  jury  found  a  virdict  for  the  defend- 
ant upon  the  issue  on  the  above  avowry.  They  also  found 
£59.  in  arrear  oftbe  rent,  and  that  the  goods  distrained 
were  of  that  value  over  and  above  the  charges,  £ke.;  subject 
to  the  opinion  ofthe  Court  on  the  following  case  : 

Cornelius  Kenworthy,  being  seised  in  fee  ofthe  premises  in 
question,  made  his  will,  dated  the  llth  of  Dci.-cmher  1799, 
duly  executed  and  attested  for  passing  real  estates,  by  u  hich, 
after  directing  payment  of  debls,  ;x.c.  out  of  his  personal 
estate  by  his  executors  after  named,  he  devised  unto  Dorothy 
his  wife  and  her  assigns  a  rent  of  £90.  issuing  and  payable  to 
him  and  his  heirs  out  of  certain  lands,  &c.  in  MJlLrou,  in  the 
county  of  Lai/caster,  by  virtue  of  a  certain  indenture  of  feorf- 
raent,  dated  the  9th  of  Jinie\~88,  made  between  him  the  (tes- 
tator) and  one  J.  />'«//rT?iw///,habendum  unto  the  said  Duio- 
Mj/his  wife  and  her  assigns  for  her  life,  subject  to  the  per- 
formance on  her  part  of  all  covenants,  &c.  in  the  said  inden- 
ture contained  on  his  part  to  be  performed.  He  also  gave  and 
bequeathed  unto  his  wife  and  her  assigns  for  her  life  the  in- 
terest of  £1200.  placed  out  at  interest  by  him  in  the  hands  of 
Messrs.  Woollow,  Kenworthy  and  Backof  Slockport,  brewers, 
when  and  as  such  interest  should  become  due;  and  after  the 
decease  of  his  wife,  then  he  gave  and  devised  the  said  clear 
yearly  rent  of  ,£90.  before  devised  to  her  unto  (/.  Woollom, 
J.  Lees,  and  /.  Lees,  their  heirs  and  assigns,  upon  trust  that 
they  or  the  survivors  or  survivor  of  them,  and  the  heirs  and 
assigns  of  such  survivor,  should,  as  soon  as  conveniently 
mi<rht,  be  after  his  wife's  decease,  sell  and  dispose  ofthe  same 

O  I 

rent  by  public  auction  lor  the  best  price,  &c. ;  and  the  money 
arising  therefrom  should  pay  and  distribute  in  the  manner  after 

directed.  Andristo  the  said  principal  sumof  £1200.,  after  the 
deceaseof  his  wife  he  gave  and  bequeathed  £1000. part  thereof 
unto  and  amongst  the  children  of  WiHimn  and  Man/ Boyle 
of  &.c.  to  be  equally  divided  amongst  them,  share  and  >hare 
alike,when they  should  respectively  attuintheage  of  21  years. 

Provided 
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Provided  that  if  any  of  the  said  children  died  before  their 
respective  legacies  should  become  due  and  payable,  with- 
out leaving  lawful  child  or  children,  then  the  share  or  shares 
of  him,  &c.   so  dying  to  be  equally  divided  amongst  the 
survivors,  &c.  share  and  share  alike.     Provided  that  if  any 
of  the  said  children  should  die  before,  &c.  and  leave  lawful 
child  or  children,  then  that  the  child  or  children  of  such  of 
them  so  dying  should  be  entitled  to  his  father  or  mother's 
share, Sec. when  such  father  or  mother  would  have  beenentitled 
to  the  same  if  living.     He  also  gave  and  bequeathed  £200., 
residue  of  the  said  c€1200.,  unto  William  Kenworthy  of,  &c. 
to  be  paid  to  him  in  twelve  months  next  after  the  decease 
of  the  testator's  wife.     He  then  gave  to  A.  11.  £200.,  and 
to  S.  W.  £100.,  to  be  paid  in  twelve  months  next  after  his 
decease  :  and  to  M.  8.  his  portrait,  and  after  the  decease 
of  his  wife  his  daughter's  portrait.    And  he  directed  that  all 
his  household  goods  and  furniture,  plate,  linen,  &c.  and  all 
other  things  in  his  house  at  his  death  should  be  valued  within 
one  month  after  his  decease  by  a  proper  person  to  be  chosen 
by  his  executors  ;  and  after  such  valuation  made,  that  his 
wife  might  choose  to  her  own  use  absolutely  such  of  the 
goods,  &.c.  as  she  thought  proper,  not  exceeding  half  in  value 
of  the  whole,  &c.,  as  for  and  concerning  the  clear  monies  to  arise 
ami  be  received  from  the  tale  and  disposal  of  the  said  rent  of  £90. 
thereinbefore  devised  in  trust  to  be  sold  and  disposed  of'  on  the 
death  of  his  wife,  as  a/so  Lite  monies  to  arise  from  a  sale  of  the 
remainder  of  his  household  goods  and  plate,  and  from  all  other  his 
estate  and  ejects  of  what  nature  or  kind  soerer  and  wheresoever,  he 
thereby  directed  that  the  same  should  be  first  liable  to  the 
payment  of  his  legacies  ;  and  the  residue  of  such  monies  to 
arise  as  aforesaid  to  be  divided  into  thirteen  equal  shares. 
Then  he  gave  and  bequeathed  six  of  the  thirteen  shares  unto 
the  said  J.  Lecx,  ./.  Lee*,  K  />'.,  S.  tf.,    ft.  W.,  and  C.  W.,  to 
be  equally  divided  amongst  them  and  their  respective  execu- 
tor and  administrators,  share  and  .share  alike.  (In  like  man- 
ner he  bequeathed  the  other  shares  to  different  persons.    Pro- 
vided that  when   any  person  or  persons  should  become  a 
purchaser  or  purchasers  of  the  said  yearly  rent  of  £90.  the 
receipt  of  his  said  trustees,  or  the  survivors  or  survivor  of 
them,  and  the  heirs  and  assigns  of  such  survivor,  should  from 
time  to   time  be  good  und  sufliciuiit  discharges  in  law  and 
equity  io      ;rh  purchaser  or  purchasers  (and  that  the  pur- 
chaser or  ;•';., chasers  after  such  receipt  should  not  be  obliged 

to 
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to  see  to  the  application  of  the  purchase  money,  &c.)  Pro- 
vided that  it  should  and  might  be  lawful  to  and  for  his  said 

O 

trustees  and  the  survivors  and  survivor  of  them,  his  heirs,  Sic- 
in  the  first  place  and  from  time  to  time,  by,  with,  and  out  of 
the  said  trust-estate,  monies,  effects,  and  premises,  to  reim- 
burse themselves  all  such  losses,  costs,  charges,  damages, 
and  demands  whatsoever  which  they  should  sustain,  incur, 
expend,  or  be  put  unto,  £.c.  for  or  by  means  of  the  trusts 
hereby  reposed  in  them,  or  any  thing  relating  thereto.  And 
also  so  much  money  as  they  or  any  of  them  should  reasonably 
deserve  for  their  care  and  trouble  in,  for,  or  by  reason  of  the 
performance  of  his  will  or  the  execution  of  the  trusts  thereby 
in  them  reposed,  or  the  management  thereof,  or  any  other 
thing  in  anywise  relating  thereto;  and  that  they  or  any  of 
them  should  not  be  answerable  for  anymore  monies  than  what 
should  actually  come  to  their  hands  respectively,  nor  for  any 
involuntary  loss  or  misfortune  which  might  happen  to  the 
estate  and  money;  nor  should  the  one  of  them  be  answerable 
or  accountable  for  the  acts,  receipts,  neglects,  defaults,  mis- 
application, or  non-application  of  the  other  of  them,  and  that? 
notwithstanding  they  might  join  in  receipts,  but  each  of  them 
only  for  his  and  their  own  respective  wilful  acts,  receipts^ 
neglects,  and  defaults.  And  lastly,  he  appointed  his  wife  and 
the  said  G.  Woollom,  J.  Lees,  and  J.  Lees,  executors  of  his 
will ;  dated  the  1 1th  of  December  1799,  and  properly  executed 
and  attested.  The  testator  died  seised  of  such  his  estate  in 
the  premises  in  question  on  the  15th  of  January  1800,  with- 
out having  revoked  his  will,  leaving  the  defendant  his  grand, 
son  and  heir  at  law.  The  plaintiff  held  the  premises  during  the 
tune  in  the  said  avowry  mentioned,  until  the  death  of  the  tes- 
tator, as  tenant  to  him  at  and  under  the  rent  and  in  the  manner 
mentioned  in  the  said  avowry,  and  continued  to  hold  the  same 
after  the  death  of  the  testator  until  and  at  the  time  of  taking 
the  distress  as  mentioned  in  that  avowry.  And  it  was  ad- 
mitted that  the  defendant  is  entitled  to  the  verdict  upon  the 
said  avowry,  if  the  Court  shall  be  of  opinion  that  the  pre- 
mises did  not  pass  by  the  will  to  the  devisees  therein  named  : 
but  if  the  premises  in  question  did  so  pass,  then  the  plaintiff 
is  entitled  to  a  verdict  with  nominal  damages;  and  a  verdict 
is  to  be  accordingly  entered  for  him.  The  question  for  the 
opinion  of  the  Court  was,  Whether  upon  the  death  of  the 
testator  the  premises  mentioned  passed  by  his  will  to  his 
devisees  therein  mentioned,  or  descended  to  the  defendant 
as  his  heir  at  law  ?  Wood 
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Wood  for  the  plaintiff,  contended,  that  the  legal  estate  ne- 
cessarily passed  to  the  trustees  named  in  the  will,  from  the 
several  provisions  made  in  it  and  by  the  residuary  clause  ; 
though  he  admitted  that  there  was  no  express  devise  of  the 
fee  to  them.  The  words  in  the  residuary  clause,  as  for  and 
concerning-  the  clear  monies,  8cc.  from  the  sale  of  the  said 
rent  of  £90.  before  devised  in  trust  to  be  sold,  &c.,  as  also 
the  monies  from  the  sale  of  his  household  goods,  &c.  "and 
(i  from  all  other  his  estate  and  effects  of  what  nature  or  kind 
"  soever,"  Sec.  shews  that  he  meant  his  executors  and  trus- 
tees to  dispose  of  his  real  as  well  as  personal  estate,  though 
coupled  with  antecedent  words  relating  to  personal  estate. 
As  in  Ridout  v.  Pain  («),  where  a  devise  of  "  all  the  rest, 
residue  and  remainder  of  my  goods,  chattels,  and  personal 
estate,  together  with  my  real  estate  not  herein  before  devised," 
to  the  devisor's  wife,  whom  he  appointed  his  sole  executrix, 
was  holden  to  carry  the  land  and  inheritance.  And  in 
Scott  v.  Alberry  (b}  there  cited,  where  one  gave  to  J.  S.  his 
"  wearing-apparel,  linen,  and  books,  with  all  other  his  estate 
whatsoever  and  wheresoever  not  therein  before  given  and  be- 
queathed:" which  was  deemed  sufficient  to  carry  real  estate. 
[There  the  testator  had  before  devised  some  real  estate  to 
£.  T.  But  what  real  estate  is  before  devised  here  to  the 
trustees  ?]  He  had  before  devised  the  rent  charge  of  £90. 
a  year  to  his  wife  for  her  life,  and  afterwards  directs  the 
trustees  to  sell  and  dispose  of  the  real  estate,  and  make  dis- 
tribution of  it  amongst  the  persons  named.  [Lawrence  J. 
desired  him  to  point  out  in  what  part  of  the  will  there  was 
any  disposition  of  the  real  estate  to  the  trustees.]  The 
trustees  are  to  distribute  the  money  arising  from  the  sale  ; 
therefore  they  must  have  the  legal  title  to  enable  them  to 
sell  the.  estate. 

LAWRENCE  J.  A  power  of  sale  does  not  of  itself  give 
the  legaj  property.  Where  a  man  directs  his  executors  to 
sell,  till  sale  the  land  descends  to  the  heir  at  law,  and  he 
may  enter  :  so  says  Lord  Coke  (c).  Here  is  a  proviso  that 
the  receipt  of  the  trustees  to  a  purchaser  of  the  rent-charge 
shall  be  sufficient;  but  there  is  no  disposition  of  the  pro- 
perty. 

Wetherell  for  the  defendant,  was  stopped  by  the  Court. 


(a)  3Atk.  486. 
(c)  Co.  Lit.  236.  a, 


(6)  Ib.  493.  and  Com.  Rep.  33* 


1803. 

HILTON 

against 

KENWOR- 

THY. 
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1803. 

HlLTOX 

ayainst 

KtN  WOR- 
THY. 


Lord  ELLEN  BOROUGH  C.  J.  Here  are  no  words  of  de- 
vise to  the  trustees,  which  will  carry  the  legal  estate  to 
them.  Whether  the  heir  would  be  considered  as  a  trustee 
in  the  mean  time  before  sale  is  another  question. 

Per  Curium,  Postea  to  the  Defendant. 


[  559  ] 

Saturday, 
May  14th. 

A  deed  for 
securing  an 
annuity  con- 
taining a 
stipulation 
that  the 
trustee 
should  per- 
mit the 
grantor  to 
take  the 
rents  and 
profits  until 
default  in 


DESENFANS  against 


A,  Rule  called  upon  the  plaintiff  to  shew  cause  why  the  judg- 
ments and  executions  in  the  defendant's  affidavit  mentioned 
should  not  he  set  aside,  and  why  the  warrants  of  attorney 
therein  also  mentioned  should  not  be  delivered  up  to  be  can- 
celled ;  on  the  ground  that  the  memorials  of  the  respective 
annuities' were  defective  in  not  setting  out  the  trusts  of  the 
several  deeds  ;  and  why  £90.  levied  on  the  defendant  for  the 
arrears  of  the  said  annuities,  and  now  in  the  hands  of  the  sheriff, 
should  not  be  repaid,  and  proceedings  staid  in  the  mean  time. 
The  affidavit  of  the  defendant  stated  that  he,  on  the  12th 
of  Aiiyust  1795,   in  consideration  of  £650.  paid   to    him, 
the  payment   granted  the  plaintiff  an  annuity  of  £80.  determinable  on  three 
>  the  annu-   ]jves  named,  and  <rave  a  bond  and  warrant  of  attorney  to 

Itv      nnrl  tliot 

secure  the  same,  and  also  executed  a  certain  indenture  be- 
tween the  defendant  of  the  first  part,  the  plaintiff  of  the  se- 
should  be  in  cond,  and  T.  Lane  a  trustee,  of  the  third  part,  whereby  the 
or  r  car  j  or  defendant  assigned  to  Lane  certain  premises  fora  te:m  of 
years  determinable  on  the  said  three  lives,  upon  the  follow- 
ing trusts  :  1.  To  permit  and  suffer  the  defendant  to  possess 
and  enjoy  the  premises  and  to  receive  and  take  the  rents  and 
sufficient  to  profits  to  hjg  o\vn  use,  until  default  made  in  the  payment  of 
satisfy  it  and  ,  ..  .  .,  ,,  •  IDT  *i 

suffer*  the  annuity,  at  the  times  therein  mentioned.    2.  In  case  the 

grantor  to  annuity  should  be  arrear  for  sixty  days  being  lawfully  de- 
take  the  manded,  then  the  trustee  might  enter  upon  the  premises 
assigned,  and  out  of  the  rents  and  profits,  or  by  sale  or 
mortgage  of  the  premises  during  the  remainder  of  the  term, 
should  raise  sufficient  to  satisfy  the  arrears  of  the  annuity 
and  also  all  costs,  &c.and  should  pay  to  or  otherwise  *  permit 
and  suffer  the  defendant,his  executors, ivc. from  time  to  time  to 
receive  and  take  the  overplus  of  the  rents  and  satisfactionof  the 
annuity  to  his  own  use.  It  then  stated  another  annuity  of  £40. 
granted  to  the  plaintiffby  similar  securities,and  that  judgment 


ity,  and  that 
in  case. 
annuity 


60  days,  the 
trustee 
might  enter 
and  raise 


overplus 
from  time  to 
time,  is  not 
satisfied  by 
a  memorial 
only  de- 
scribing 
such  deed 
as  contain- 
ing the 


usual  po- 
wers of  entry  and  distress  and  perception  of  the  rents  and  profits  of  tfte  pre- 
mises for  better  securing  and  enforcing  the  payment  of  the  annuity. 
*  [  560  ]  had 


IN  THE  FORTY-THIRD  YEAR  OF  GEORGE  III. 


560 


had  been  entered  up  on  both  the  warrants  of  attorney  :  and 
that  the  annuities  havingbeen  since  assigned  to  one  Lake,  and 
the  payments  being  in  arrear,  executions  were  sued  out  upon 
those  judgments  against  the  defendant  in  the  plaintiff's  name 
by  Lake;  whereupon  the  defendant  gave  a  fresh  warrant  of 
attorney  to  Lake  to  confess  judgment  for  the  arrears, on  which 
execution  was  sued  out.  The  memorial  of  the  indenture  only 
stated  the  first  of  the  above-mentioned  trusts  in  these  words : 
"  in  which  said  indenture  is  contained  the  usual  powers  ofen- 
"  try  and  distress  and  perception  of  the  rents  and  profits  of 
"  the  said  premises  for  better  securing  and  enforcing  the  pay- 
"  nient  of  the  said  annuity."  But  it  wholly  omitted  the  se- 
condly mentioned  trust  in  favor  of  the  grantor. 

Gibbs  and  Freer  shewed  cause  against  the  rule,  and  insisted 
that  it  was  unnecessary  to  state  the  resulting  trust  in  the. 
memorial;  for,  whether  expressed  or  not  in  the  deed,  it  would 
have  resulted  by  law,  and  therefore  the  omission  of  it  could 
not  prejudice  the  defendant,  or  conceal  from  him  his  right. 
It  was  enough  to  state  in  the  general  terms  of  the  memorial 
that  it  contained  "  the  usual  powers  of  entry  and  distress 
"  and  perception  of  the  rents  and  profits,"  &c.  In  Tolderry 
v.  Allan  (a),  the  Court  said  that  the  legislature  (b)  did  not 
mean  to  require  that  the  memorial  should  set  forth  all  the 
trusts  which  were  a  lien  on  the  estate,  independently  of  the 
annuity,  such  as  for  payment  of  taxes,  &c.  but  only  those 
created  in  consequence  of  it.  Now  here  it  is  done  in  sub- 
stance; and  therefore  is  distinguishable  from  Denn  v.  Doll- 
man  (c),  where  the  memorial  only  set  forth  that  the  demise 
was  made  by  the  grantor  to  a  trustee  "  upon  the  trusts  there- 
"  in  mentioned,"  without  mentioning  what  the  trusts  were; 
and  also  from  ex  parte  Amell  (d),  where  it  only  stated  that 
the  annuity  was  redeemable  "  on  such  notice,  terms,  and 
"  conditions  as  were  there  expressed."  In  neither  case  were 
the  trusts  omitted  to  be  stated  such  as  were  necessarily  im- 
plied by  law.  And  in  many  of  the  late  cases  the  Court  have 
considered  objections  of  tins  sort  as  going  beyond  the  strict 
letter  of  the  statute,  which  only  requires  the  names  of  the  par- 
ties to  be  set  forth,  "  and  for  whom  any  of  them  are  trustees," 
without  saying  that  the  trusts  themselves  shall  be  men- 
tioned. 2dly,  They  insisted  that  at  any  rate  the  objection 


(a)  5  Term  Rep.  480, 
(c)  5  Term  Rep.  641. 
VOL.  111. 


G 


(6)  17  Gco.  3.  c.  26. 
(rf)  1  JBoz.  £  Pun.  62. 


1803. 
DESEN- 

I'ANS 

against 
O'BUYKN. 


[  561 


came 
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1803.        came  too  late,  as  the   defendant  might  have  resisted  pay- 
ment on  this  ground  when  execution  was  before    sued    out 
N's         on  the  judgment  confessed;  and  having  lost  his  opportunity 

against       then,  he  ought  not  now  to  be  relieved  on  summary  applica- 
O'BKYEX.     tion;  according  to  Jhtckv.  Ti/te(a)  and  Wifhyv.  Woolley.(h) 
ErsAr/weand  Wood,  contra,  referred  to  Taylor  \.  Johnson  (i\), 
and  were  stopped  by  the  Court. 

[  562  ]  LordELLENBOROUGHC.J.  The  defendant  stands  strong- 
ly upon  the  decided  cases,  which  must  bind  us  sitting  here: 
though  I  fairly  say,  that  if  this  were  anew  question  I  should 
not  give  my  assent  to  the  necessity  of  stating  the  particu- 
lar trusts  in  the  memorial,  when  the  act  of  parliament  only 
requires  the  names  of  the  parties  to  the  deeds,  and  for  whom 
any  of  them  are  trustees,  without  saying  a  word  as  to  the 
trusts.  That  question,  however,  is  now  before  the  House 
of  Lords  upon  a  writ  of  error,  where  these  cases  may  un- 
dergo a  revision ;  but  sitting  here  we  must  be  bound  by  them, 
especially  when  some  of  them  have  not  merely  been  de- 
cided upon  summary  application,  but  in  a  form  in  which 
the  question  appeared  on  the  record,  and  might  have  been 
carried  to  the  dernier  resort.  But  supposing  the  trusts  ne- 
cessary to  be  set  forth  in  the  memorial,  its  merely  stating 
that  the  indenture  contained  the  usual  powers  of  entry  and 
distress,  &c.  is  much  too  general;  for  it  wholly  omits  to 
state  the  interval  of  sixty  days  after  the  annuity  should 
have  fallen  in  arrear  allowed  to  the  grantor  before  the  entry 
of  the  trustees,  and  every  other  particular  modification 
of  the  trusts. 

The  other  Judges  expressed  themselves  of  the  same  opi- 
nion, and  Lawrence  J.  particularly  referred  to  the  case  ex 
parte  Anscll,  where,  after  time  taken  to  deliberate  by  the 
Court,  LordC.  J.  Et/re  said,  that  they  had  conferred  with-.all 
the  Judges  upon  the  question,  and  the  result  was,  that  where 
an  annuity  was  redeemable  the  terms  and  conditions  of  re- 
demption ought  to  be  set  forth  in  the  memorial. 

llule  absolute. 


(a)  7  Tf.rmRtp.W*.  (b)   76.540. 

(c)  8  Term  Rep.  184.  There  the  deed  for  securing-  the  annuity 
stipulated  that  the  trustee  should  permit  the  grantor  to  receive  the 
rents  and  profits  till  default  made  in  the  payment  of  the  annuity, 
and  then  in  trust  for  the  grantee;  and  the  memorial  stated  the 
trust  to  be  for  the  grantee  generally,  which  was  holden  ill. 
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The  KIXG  against  The  Inhabitants  of  ALVELEY. 
A  WO  justices  by  an  order  removed  Jane  Hitman,  sino-le  wo- 

J  '  O 

man,  from  the  parish  of  Kinver  in  the  county  of  Stafford  to 
the  parish  of  Alve/ei/  in  the  county  of  Salop ;  in  which  order 
it  was  stated,  that  upon  the  complaint  of  the  churchwardens 
and  overseers  of  A.  unto  the  said  justices,  "  Jane  Hinsoji, 
single  woman,  had  come  to  inhabit  the  said  parish  of  A.  not 
having-  gained  a  legal  settlement  there,  and  that  the  said  J.  H. 
is  with  cliild,  and  is  therefore  deemed  chargeable  to  the  said 
parish  of  A.,  they  the  said  justices,  upon  due  proof  made 
thereof,  as  well  upon  the  examination  of  the  said  /.  //.  upon 
oath  as  otherwise,  and  likewise  upon  due  consideration  hadof 
the  premises?  did  adjudge  the  same  to  be  true,  and  did  like- 
wise adjudge  that  the  lawful  settlement  of  the  said  J.  //.was 

»'  O 

in  the  said  parish  of  /I.,"  £cc. :  they  did  therefore  require  the 
said  churchwardens,  Sec.  of  A",  to  convey  and  deliver,  and 
the  said  churchwardens,  &c.  of  A.  to  receive  the  pauper. 
The  Sessions  on  appeal  confirmed  the  order,  subject  to  the 
opinion  of  this  Court  on  the  following  case. 

The  pauper  was  settled  by  birth  in  the  parish  of  Alveky, 
and  sometime  previous  to  Michaelmas  1801  hired  herself  to 
Edward  Cox  of  Dtinsbi/  in  the  parish  of  Kinver,  for  a  year, 
at  the  wages  of  £4.  She  entered  upon  her  service  on  the 
1st  of  October  following,  and  continued  therein  without  in- 
terruption till  the  2d  of  September  1802,  when  she  being 
about  seven  months  gone  with  child,  the  parish  officers  of 
Kinver  insisted  upon  her  going  before  two  magistrates  for 
the  purpose  of  being  examined  as  to  the  place  of  her  settle- 
ment, and  accordingly  took  her  away  from  her  service  on 
the  evening  of  that  day,  and  the  next  morning  *  brought  her 
before  the  magistrates,  who  made  the  order  of  rernoveal.  The 
pauper's  master  had  made  no  complaints  against  her:  he  did 
not  consent  to  her  be  in;;  taken  away,  but  objected  to  it ;  as 
did  the  pauper  herself,  who  was  perfectly  able  to  do  her  work  ; 
and  it  being;  harvest-time  the  master  could  ill  spare  her.  A  f- 
ti-r  the  pauper's  examination  had  been  taken  she  returned 
to  her  master's  service,  and  on  the  following  day  the  parish 
officers  remo\  ed  her  under  the  order  from  Kinwr  to  Alveky, 
teHhio-  her  at  the  same  time  that  she  might  return  to  Kinver. 
The  muster  ulso  told  the  parish  officers  that  he  should  insist 

-(•;.:;   I  *  G  *  2  on 


1803. 

Wednesday, 
May  18th. 

A  single  wo- 
man livingin 
service  with 
her  master  is 
not  remove- 
able  even 
since  the 
stat.  35  Geo. 
3.  c.  lOl.s. 
6.  against 
the  consent 
both  of  her- 
self and  her 
master ; 
though  ad- 
judged by 
the  order  of 
removeal  to 
be  with  child 
and  there- 
fore deemed 
chargeable 
to  the  parish 
in  which  she 
was  serving, 
that  statute 
not  extend- 
ing to  make 
persons  re- 
moveable, 
who  were 
not  proper 
objects ofre- 
moveal  be- 
fore, but 
only  to  leave 
certain  de- 
scriptions of 
persons  ex- 
cepted  out 
of  the  act  li- 
able to  be 
removed, 
though  not 
in  fact 
chargeable, 
if  otherwise 
proper  ob- 
jects of  re- 
moveal. 
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1803.          on  the  pauper's  returning  and  serving  out  the  rest  of  her  year. 
~         The  pauper  accordingly  returned   to  Kinver  and  served  out 

anainst       *^ie  res^  °^  ^ier  >"ear»  and  received  her  whole  year's  wages. 
The  Inhabit-        Touchet  and  Puller,  in  support  of  the  order  of  Sessions, 

ants  of  contended  that  the  pauper  was  removeable  by  the.  express 
ALVELEY.  provision  of  the  stat.  35  (jco.  3.  c.  101.  s.  G.,  "  that  every  un- 
"  married  woman  with  child  shall  be  deemed  and  taken  to  be 
"  a  person  actually  chargeable  within  the  true  intent  and 
"  meaning  of  this  act  to  the  parish,  &c.  in  which  she  shall 
"  inhabit,  and  may  be  removed  as  such  to  the  place  of  her  last 
"  legal  settlement,"  &.c.  Now  the  object  of  that  act  was 
to  enable  parishes  to  remove  paupers  not  legally  settled 
therein  when  they  became  actually  chargeable,  instead  of 
removing  them  upon  the  supposition  only  of  their  being 
likely  to  be  chargeable,  as  the  law  stood  before  the  act. 
The  necessity  of  this  clause  was  obvious,  to  prevent  such  per- 
sons having  it  in  their  power  to  settle  their  bastard  children 
in  the  place  of  their  birth  instead  of  in  the  parishes  to  which 
they  respectively  belonged,  which  is  only  provided  for  by 

L  oo°  J  the  latter  part  of  the  clause  in  case  of  the  birth  pending  an 
order  for  the  removal  of  the  mother.  The  only  case  on  this 
branch  of  the  act  is  R.  v.  (treat  \anitonth  (a),  where  the 
Court  put  a  strict  construction  on  the  words  of  the  clause, 
and  held  that  they  extended  to  a  certificated  single  woman 
witli  child,  though  such  a  person  was  certainly  not  removea- 
ble  before  that  act,  as  was  ruled  in  R.  v.  S/.  Mary  Westport(b). 
If  it  be  said  that  an  order  for  removal  cannot  dissolve  the 
contract  between  the  master  and  servant,  the  answer  is,  that 
no  private  agreement  of  the  parties  can  intervene  to  prevent 
the  execution  of  a  public  law  in  a  case  falling  within  it.  And 
in  R.  v.  Kenilworih  (c),  where  a  pauper  was  removed  by  an  or- 
der out  of  die  service  of  his  master  in  the  parish  of  A.,  against 
v\  hich  there  was  no  appeal,  it  was  holden  to  dissolve  the  con- 
tract of  hiring  for  a  year  under  which  he  was  then  serving: 
so  that  though  he  returned  a  few  days  afterwards  to  his  mas- 

•/ 

ter  in  A. ,  and  served  out  his  year,  and  received  his  full  wages, 
lie  could  not  thereby  gain  a  settlement  JBu/lerJ.  theresaid, 
"  that  the-  order  of  removal  put  an  end  to  the  service.'' 
And  in  a  subsequent  case,  7v.  v.  fillongfei/  (d),  where  one 
residing  on  a  tenement  of  £10.  a  year  was  removed,  Lord 

(«)  H  Tu-mRrp.  (is.  (I,)   '.]  Term  Rep.  44. 

(c)  2  Term  Rep.  o'J8.  (d)  76.709. 
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Keni/un    distinguished  it  from    7^.   v.   JLenilworth,  because         1803. 

"  tluit  was  a  case  of  master  and  servant,  and  there  the  ius- 
.  _  „    The  KINS 

tices  have   a  power  01  putting  an    end   to  the   contract.          acainst 

Then  here  if  the  old  contract  were  dissolved  by  operation   Thelnhabit- 
of  law,  the  service  afterwards  was  under  a  new  contract,,  and       ants  of 
could  not  gain  the  pauper  a  settlement.  ALVELEY. 

Lord  ELLENBOROUGH  C.J.  If  the  order  of  removal  were 
good,  no  doubt  it  would  operate  to  dissolve  the  contract.  In 
Rex  v.  Kenilworth,  the  order  of  removal  being  unappealed 
from  was  therefore  to  be  deemed  a  valid  one  :  but  this  is  now 
under  appeal,  and  may  be  controverted.  And  that  brings 
it  to  the  question  whether  the  order  were  properly  made? 
Was  it  not  the  meaning  of  the  act  to  prevent  the  removal 
of  persons  until  actually  chargeable,  who  were  before  re- 
moveable  if  likely  to  become  so :  but  not  to  make  persons  re- 
moveable who  were  not  proper  objects  of  removal  before  that 
act?  Could  it  be  meant  that  a  person  in  this  situation  should 
be  liable  to  be  torn  away  from  her  parents,  whatever  her 
condition  in  life  may  be,  and  however  far  removed  from  any 
probability  of  being  a  charge  on  the  parish?  Is  there  any 
iastance  to  be  found  in  the  books  before  this  act  of  a  wo- 
man under  these  circumstances,  being  a  person  of  substance, 
and  yet  deemed  to  be  removable?  The  substance  of  a  per- 
son so  situated  repels  the  idea  of  her  being  chargeable: 
and  the  act  did  not  mean  to  make  any  person  removeable 
who  was  not  so  antecedently  to  the  passing  of  the  act.  The 
general  provision  is,  that  no  person  shall  be  removeable  till 
actually  chargeable,  and  the  6th  section  introduces  an  ex- 
ception to  that  general  rule,  leaving  the  persons  so  circum- 
stanced to  the  operation  of  the  law  as  it  stood  before  the 
passing  of  the  act. 

The  respondent's  counsel  observed,  that  there  were  no 
facts  stated  in  the  case  to  shew  that  the  woman  was  not  a 
person  who  was  likely  to  become  chargeable  at  the  time  of 
the  order  made,  or  that  the  removing  magistrates  had  not 
exercised  their  judgment  upon  that  fact:  on  the  contrary, 
they  adjudge  her  to  be  chargeable;  and  before  the  act  in 
question  such  a  person  was  removeable, 

Lord  ELLENBOROIJGH  C.  J.  There  is  nothing  of  that  sort 
stated  in  the  case,  nor  any  thing  in  the  order  itself  to  shew 
that  the  magistrates  adjudged  her  to  be  chargeable  otherwise 
than  as  consequence  of  law  in  their  understanding  of  the  act 
of  parliament:  they  adjudge  that  she  is  with  child,  "  and 
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1803.         is  therefore  deemed  chargeable    to    the   parish  of  Kinver." 
~         But  though  the  act  says  that  such  a  person  shall  be  "  deemed 

and  taken  to  be  actually  chargeable;"  vet  that  must  be. un- 
agamtt  .  '  .   - 

Thelnhabit-   derstood  secundum  subjectam  materiam,  or   as  the   act  it- 

ants  of  self  expresses  it,  "  chargeable  icithin  the  true  intent  and 
ALVELEY.  meaning  of  I  his  act,"  which  I  have  before  explained.  It 
goes  on  to  say,  that  such  a  person  may  be  removed;  it  does 
not  say  that  she  shall  be  so.  It  lies  then  upon  the  respond- 
ents to  shew  that  before  this  act  passed  the  mere  circum- 
stance of  a  single  woman  in  the  service  of  another  being 
with  child  operated  as  a  dissolution  of  the  contract,  and 
made  her  liable  to  be  removed  against  the  consent  both  of 
the  master  arid  servant. 

LAWRENCE  J.  Can  it  be  contended  that  a  single  woman 
in  this  situation  who  was  a  person  of  substance  was  liable 
to  be  removed  before  the  late  act? 

LE  BLANC  J.  The  respondents  must  contend  that  a  sin- 
gle woman  within  a  week  of  the  end  of  her  service,  upon 
being  discovered  to  be  three  months  gone  with  child,  was 
a  person  likely  to  be  chargeable. 

Gibbs,  Clifford,  and  Jerri:-,  contra,  after  the  opinion  of  the 
Court  thus  expressed,  referred  to  A'e'.r  v.  Marlborough  (a), 
[  566  ]  and  It.  v.  Brayipton  (b),  as  confirmatory  of  that  opinion, 
that  a  single  woman  servant  being  with  child  was  not  a 
good  cause  of  removal  from  the  service  by  the  overseers  of 
the  poor  of  the  parish  where  she  lives,  though  a  good  cause 
of  discharge  by  the  muster. 

Per  Curiam,  Order  of  Sessions  quashed,  (c) 

(a)   12  Mod.  402.  and  2  Const.  40.5.  (h)   Calrl.  11. 

(c)  Vide  Jt.  v.  Ozlcworth,  Burr.  .<.  C.  302.  4  where  a  servant 
who  had  contracted  to  serve  his  master  for  three  years  at  so  much 
a  week  under  Certain  conditions  was  removed  during  the  term, 
and  while  he  was  actually  in  his  master's  service.  Lord  C.  J.  Les 
put.  an  end  to  the  argument  upon  the  nature  of  the  contract  by 
saying,  "  How  could  the  justices  remove  him  out  of  the  service  ? 
It.  appears  that  the  man  H-RS  actually  in  the  service  at  the  time  of 
the  removal."  And  the  Court  quashed  the  orders. 
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111  OTICE  to  execute  a  writ  of  inquiry  in  a  country  cause   Notice  of 
was  served  on  the  attorney  in  the  country,  and  not  on  the   executing  a 
agent  in  town.   Whereupon  after  the  damages  were  assessed  wr!1  °.   I11' 
before  the  sheriff  in  the  absence  of  the  defendant,  a  rule  future  to  be 
was  obtained  for  setting  the  inquisition  aside  upon  the  ground   given  to  the 
of  irregularity.     Against  which  on  a  former  day  agent  in 

Gase/ee  shewed  cause,  contending  that  the  notice  was  re-   town>  an(* 
gular,  and  that  it  was  not  like  notice  of  trial  for  the  assi-   a^ornev  jn 
zes  (a);  and  cited  Smith  v.  Lacock(b),  where  this  very  point   the  country, 
was  ruled  ;  and  Tashburn  v.  Havelock  (c),  where  the  distinc-  r  559  ] 
tion  was  taken  between  such  notice  of  what  was  to  be  done 
in  the  country,  and  notice  of  any  matter  to  be  done  only  in 
town,  which  latter  must  be  given  to  the  agent  in  town. 

CP  O 

T.  Carr,  contra,  cited  Griffiths  v.  Williams  (d),  where  Bnl- 
lerJ.  said,  that  where  there  was  an  agent  in  town,  (til  notices 
are  given  to  him,  and  are  not  sent  into  the  country. 

LAWRENCE  J.  said  he  remembered  a  case  some  years  ago 
in  which  he  was  concerned,  where  it  was  ruled  by  this  Court 
that  such  notice  to  the  attorney  in  the  country  was  good  ; 
and  that  the  master  thought  he  recollected  the  same  point 
to  have  been  determined.  He  therefore  desired  that  the 
matter  might  stand  over  to  look  for  his  note  of  the  case. 

On  the  nextday  he  said,  that  the  point  had  been  ruled,  as 
he  had  intimated,  in  a  case  of  Bell  v.  Trevenna,  M.  23  Geo.  3. 

The  Court  thereupon  discharged  the  rule,  but  without  costs, 
and  Lord  Ellenboroiigh  C.  J.  (after  consulting  with  the  other 
Judo-es)  said,  that  as  it  was  more  convenient  that  the  notice 

O         / 

should  be  given  to  the  agent  in  town  by  whom  the  subpoenas 
are  issued,  that  should  be  understood  to  be  the  rule  in  future. 

(ft)  2  Tidd's  Pract.  679.  says,  that  the  notice  of  trial  at  the  as- 
sizes is  to  be  given  to  the  attorney  or  agent  in  town,  and  cites  Say, 
133.;  but  that  is  general,  and  only  says  that  if  the  attorney  be 
known,  notice  of  executing  a  writ  of  inquiry  should  be  given  to  him 
or  his  agent.  And  1  Tidd,  490.  speaking  of  notice  of  executing 
a  writ  of  inquiry,  says,  that  if  the  defendant's  attorney  be  known, 
the  notice  should  be  delivered  to  such  attorney ;  and  cites  the 
same  case. 

(6)  Barnes,  305.  (c)  Ibid.  306.          (rf)  1  Term  Rep.  711. 
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If  the  se- 
cond writ  of 
scire  facias 
be  in  proper 
time  on  the 
file  in  the 
sheriff's 
office,  that 
is  sufiicipnt 
to  warrant 
proceedings 
against,  the 
bail,  though 
it  were  not 
entered  in 
the  scire  fa- 
cias book 
in  the  she- 
riff's office 
which  is 
merely  a 
private  book 
for  his  own 
conveni- 
ence. 


HEYWARD 


REN  VARD  and  Another,  Bail  of 
REXXARD. 


[  571  ] 


-A  Rule  called  on  the  plaintiff  to  shew  cause  why  the  pro- 
ceedings against  the  defendants  as  bail  should  not  be  set 
aside  with  costs  for  irregularity,  on  an  affidavit  that  the  de- 
fendant's attorney  on  the  first  day  of  the  term  examined  the 
scire  facias  book  at  the  ofiice  of  the  sheriff  of  Middlesex,  and 
found  that  a  scire  facias  returnable  on  that  day  had  been 
lodged  against  them  in  the  office,  and  that  on  the  3d  of  Mai/ 
he  again  examined  the  said  book,  but  no  entry  was  made  of 
any  alias  scire  facias  having  been  left  in  the  office.  But  no 
another  examination  on  the  6th  of  May  in  the  scire  facias 
book,  it  appeared  that  an  alias  sci.  fa.  returnable  on  the  4th 
had  then  been  entered  in  the  said  book,  and  a  receipt  en- 
tered there  as  if  the  alias  sci.  fa.  had  been  taken  away  by  the 
plaintiff's  attorney  on  the  5th  ;  so  that  the  said  writ  could 
not  have  been  entered  in  the  said  book  two  whole  days  be- 
fore the  return  :  whereas  by  the  practice  the  second  scire 
facias  should  have  lain  four  days  in  the  office  before  it 
was  returned.  And  that  on  the  7th  of  Mai/  the  principal 
surrendered  himself  in  discharge  of  his  bail. 

o 

Wiglci/  shewed  cause  on  an  affidavit  that  the  second  scire 
facias  had  in  fact  lain  five  days  in  the  office,  though  by  mis- 
take of  the  sheriff  it  was  not  entered  in  his  book  within  the 
usual  time,  the  omission  of  which  he  contended  ought  not 
to  prejudice  the  plaintiff,  who  had  done  all  that  the  law  re- 
quired of  him  to  warrant  his  proceedings  against  the  bail  ; 
and  it  was  the  defendants'  fault  not  to  search  the  file. 

IZspinasse,  in  support  of  the  rule,  relied  on  the  general 
practice  for  the  bail  to  search  only  the  scire  facias  book  in 
the  office,  which  was  kept  there  by  the  sheriff  for  the  express 
purpose  of  notifying  to  the  practisers  whether  the  writs 
were  out;  and  that  it  .was  not  usual  to  examine  the  file. 

Lord  ELLKXBOROUGH  C.  J.  (after  the  Court  had  con- 
sulted the  Master,)  referred  to  the  case  of  Sampson  \.  M'Guire, 
J\Iic/t.  term  JH01  (a],  as  having  settled  the  question,  that 

if 


(a)  The  following  note  of  the  ca>e  was  read  by  the  Court  from 
the  Master's  book.  "  Hulc.  calling  on  the  plaintiff  to  shew  cause 
v:hy  the  proceedings  against  the  bail  should  not  be  stayed,  &c. 

and 
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if  there  be  a  writ  of  scii'e  facias  on  tlie  file  lying  the  proper 
time  in  the  office  that  is  sufficient,  and  its  not  being  entered 
in  the  sheriff's  book  is  immaterial.  That  is  merely  a  private 
book  kept  for  the  convenience  of  the  sheriff  himself.  And 
if  the  party  be  regular  in  what  is  required  to  be  done  by  him, 
in  bringing  in  the  writ  to  the  office  and  letting  it  lie  there  the 
proper  time,  no  omission  of  the  sheriff  in  making  an  entry 
of  it  in  his  own  book  can  make  the  party  irregular. 

Per  Curia m,  Rule  discharged. 


1803. 


HEVWAHD 

against 
RKNNARD. 


and  the  render  of  (he  principal  allowed.  The  application  was 
grounded  on  the  circumstance  of  there  being  a  mistake  in  the  scire 
facias  book  in  the  sheriff  of  Middlesex's  office,  which  the  defend- 
ant's attorney  had  searched  to  see  if  any  proceedings  were  taken 
against  the  defendants'  bail.  Rule  discharged;  the  Court  consi- 
dering the  book  as  the  private  book  of  the  sheriff,  and  that  the 
party  should  have  searched  the  original  files  for  the  writs  them- 
selves." 


MARSDEN 


against 


REID. 


[  572  ] 

Friday, 
May  20th. 

J.  HIS  was  an  action  on  a  policy  of  insurance  on  goods  on  Under  a  po- 
board  the  ship  Franklyn,  "  at  and  from  Liverpool  to  Palermo,  h'cy  of  in- 

"  Messina,   Naples,  and  Leghorn,  provided  the  French  should   suranceou 

^oocls  irom 
"  not  be  at  Leghorn."     The  plaintiff  declared  as  upon  a  loss   ^   to  R    r 

by  capture,  and  the  defendant  paid  the  premium  into  court,   and  D  ,  the 
It  appeared  that  soon  after  the  period  of  effecting  the  policy  risk  attach- 

intelligence  was  received  that  Leghorn  was  in  the  hands  of        where 

the  ship 
the  French;  and  that  the  ship  took  in  goods  and  cleared  out   wnich  was 

for  Naples  only,  and  had  no  goods  for  any  other  place  on  captured  be- 
board  :  and  that  she  was  afterwards  captured  witli  the  goods  fore  the  divi- 

A ' 

insured  on  board  by  the  French  hi  the   Bait  of  Biycai/,  arid     ln,&l?0  ..' 

sailed  with 
consequently  before  the  dividing  point.    The  plaintiff  reco-  intention 

vered  a  verdict  at  the  Sittings   after  last  term  at  Guildhall;  to  proceed 
to  set  aside  which  a  rule  nisi  was  obtained  on  two  grounds  ;   directly  to 

1st,  That  the  ship  was  represented  to  be  an  American,  by  p->wUQ°ut 

1  .  ,  J    nrst  visiting 

the  broker  wiioenectea  the  policy,  to  the  first  underwriter  to  t}ie  interme- 
diate places: 

though  if  she  meant  to  2:0  to  more  than  one  of  the  places  so  named,  she  must 
visit  them  in  the  order  in  which  they  stand  in  the  policy.  How  far  a  repre- 
sentation made  to  one  underwriter  shall  be  taken  to  extend  to  the  rest;  and 
w-hat  shall  be  evidence  of  it. 

whom 
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whom  it  was  offered  for  subscription ;  upon  the  faith  and  cre- 
dit of  whose  name  and  judgment,  that  the  risk  was  safe  and  the 
premium  adapted  to  it,  the  subsequent  underwriters  must,  it 
was  contended,  be  taken  to  have  subscribed  the  policy,  and 
therefore  that  they  were  entitled  to  avail  themselves  of  all  re- 
presentations made  to  him,  although  not  afterwards  repeated 
to  any  of  the  rest.  And  the  question  intended  to  have  been 
raised  upon  this  part  of  the  case  vvas,Whether  taking  the  de- 
fendant to  have  underwritten  the  policy  subsequent  to  ano- 
ther of  the  underwriters  to  whom  such  representation  was 
made,  and  which  representation  was  not  substantiated  in 
proof,  the  defendant  might  not  avail  himself  of  itas  part  of  the 
contract  of  insurance,  although  in  fact  it  were  not  known 
to  him  at  the  time  of  his  subscripton.  It  appeared  however 
upon  examination  of  the  policy  that  the  defendant's  name 
stood  before  that  of  the  person  to  whom  the  representation 
was  made  :  and  upon  further  inquiry  it  appeared  that  the 
names  of  the  underwriters  in  order  in  which  they  had  origi- 
nally been  applied  to  and  had  agreed  to  underwrite,  (and 
which  was  different  from  that  in  which  their  names  appeared 
on  the  policy,)  were  minuted  at  the  time  upon  a  separate  slip 
of  paper,  in  which  list  the  name  of  the  person  to  whom  the 
representation  was  made  wa's  the  first.  This  paper  was  there- 
fore tendered  in  evidence  to  shew  the  order  in  which  the  un- 
derwriters had  in  truth  engaged,  for  the  purpose  of  letting 
in  the  evidence  of  the  false  representation  made  to  the  first 
underwriter  in  fact,  that  the  ship  was  American.  But  Lord 
Ellenborough  C.  J.  at  the  trial,  and  the  Court  afterwards  upon 
the  discussion  o,f  the  rule  for  setting  aside  the  verdict,  were 
of  opinion  that  tbe  paper  in  question  could  not  be  received 
in  evidence  for  this  purpose  for  want  of  a  stamp ;  the  effect 
of  the  evidence  being  to  shew  through  the  medium  of  a  writ- 
ing, that  the  contract  entered  into  between  these  parties  was 
different  from  that  which  it  appeared  to  be  upon  the  face  of 
the  policy  itself,  inasmuch  as  the  true  contract  was  to  be 
evidenced  by  the  order  in  which  the  underwriters  had  en- 
gaged, as  appeared  by  the  paper  produced.  Though  the 
Court  intimated  upon  the  general  question,  that  if  it  had 
appeared  that  a  material  fact  had  been  represented  to  the 
first  underwriter  to  induce  him  to  subscribe  the  policy,  it 
should  be  taken  to  have  been  made  to  all  the  rest  without 
the  necessity  of  repeating  it  to  each. 

The 
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The  second  principal  ground  of  objection  to  the  verdict 
was,  that  there  was  no  inception  of  the  voyage  insured,  which 
was  to  Palermo,  or  Medina,  and  Naples, in  the  order  in  which 
they  stand  in  the  policy,  according  to  Bealson  v.  llaivorlh  (a) ; 
whereas  here  it  appeared  that  the  vessel  never  intended  to  "-o 
to  Palermo  or  Messina,  but  only  to  Naples,  for  which  place 
she  took  in  her  loading  and  cleared  out. 

Erskine,  Park,  and  Gaaelee  shewed  cause  against  the  rule, 
and  distinguished  this  at  all  events  from  the  case  cited, 
because  the  loss  happened  here  before  the  dividing  point; 
and  therefore  at  most  there  could  only  be  said  to  have 
been  an  intention  to  deviate  never  executed :  and  that 
too  only  evidenced  by  the  ship  having  cleared  out  for 
Naples  only,  which  she  might  do,  and  still  intend  to  go 
there  by  the  way  of  Palermo  and  Messina,  for  letters,  re- 
freshment, consignments,  &c.  It  differs  therefore  from 
Woodridge  v.  Roydelt  (b),  where  though  the  loss  happened 
before  the  dividing  point,  yer  it  appeared  by  the  oath  of  the 
owner  himself  that  the  ship  never  intended  to  go  to  Cadiz  for 
whjchshewas  insured, but  sailed  upon  another  distinct  voy- 
age. The  case  ofBeatsonv.  Haworth  only  decided,  that  where 
a  voyage  was  described  in  the  policy  from  Gottenburgh  to 
Leith  and  Cockenzie  and  the  ship  had  taken  in  goods  for  both 
those  places, it  was  not  competent  to  the  assured  to  reverse  the 
order  in  which  the  termini  ad  quos  were  placed  in  the  policy, 
and  to  go  toCockenzie  first,  intending  afterwards  to  proceed  to 
Leith.  But  the  true  construction  of  such  a  policy  is,  that  the 
ship  may  go  to  either  of  the  termini  without  touching  at  the 
others,  though  if  she  go  to  more  than  one,  she  must  take 
them  in  the  order  in  which  they  stand  in  the  policy.  If  there- 
fore the  ship  after  going  to  Xaples  were  to  go  back  to  Palermo 
or  Messina,,  that  would  be  a  deviation,  as  in  Clasonv.  Shn- 
monds  (c),  the  authority  ef  which  was  confirmed  by  Lord  Thur- 
loic  in  a  Scotch  appeal  in  the  House  of  Lords.  This  was  in 
effect  an  insurance  from  Liverpool  to  Naples,  with  liberty  to 
touch  at  Palermo  and  Messina  ;  and  though  there  were  no  in- 
tention to  touch  at  the  intermediate  places,  the  underwriters 
could  not  complain,  as  it  diminished  their  risk  by  so  much  : 
the  risk  which  a  ship  must  necessarily  incur  by  putting  into 
any  port,  not  only  from  the  accidents  of  navigation,  fire, 

(«)  f,  Term  Rep.  5?A.  (b)  Dovgl.  16. 

((;;  Cited  from  a  note  in  Beai&on  v.  Haworth,  6  Term  Rep.  533. 
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1803.         embargoes  unskilful  pilotage,  and  the  like,  but  from  the  pro- 
longation of  the  time  durino-  which  the  underwriters  are  up- 
MARSDEN  °.  ,.  .    ° 

aaainst        on  t"e  Poncy  '•>   tne  premium  being  always  proportioned   to 

REID.        the  number  of  places  to  which  a  ship  destined. 

Garrow,  Gibbs,  and  Giles, \n  support  of  the  rule,  after  pre- 
mising that  the  fact  was  proved  and  clearly  understood  at 
the  trial  that  the  ship  when  she  sailed  was  destined  for  Na- 
ples only,  contended  that  this  case  was  governed  by  that  of 
Beatson  v.  Haivurth,  which  was  that  the  voyage  insured  must 
be  pursued  in  the  order  described  in  the  policy  :  that  in  effect 
the  voyage  insured  here  was  to  Naples  (Leghorn  being  in  the 
hands  of  the  French)  by  the  way  of  Fulermo  and  Messina.  [  Le 
Blanc  J.  Suppose  the  ship  had  cleared  out  for  Paler/no  only, 
and  manifestly  intended  togo  there  only  and  no  farther,was 
it  the  intention  of  the  underwriter  that  the  policy  should  not 

[  576  ]  attach  unless  she  went  on  to  all  the  other  places  ?]  Though 
it  were  competent  to  the  assured  upon  such  a  policy  to  go  to 
Palermo  only,  or  after  going  toPalermo  to  stop  at  ^h'saina, 
without  proceeding  to  Naples,  because  the  order  described 
in  the  policy  would  still  be  preserved  as  far  as  the  voyage 
was  pursued  ;  yet  it  was  not  competent  for  him  to  omit  either 
of  the  places  first  named  and  to  go  direct  to  the  further  ter- 
minus :  for  by  so  doino;  the  course  of  the  voyage  insured  is 

'  J  ./       ~ 

altered,  and  another  course  substituted  in  the  room  of  it. 
And  it  is  no  answer  to  say  that  the  voyage  substituted  is 
better  for  the  underwriter  ;  he  is  to  judge  of  that  when  he  en- 
ters into  the  contract,  and  it  is  a  sufficient  defence  for  him  if 
the  voyage  proceeded  on  be  different  from  that  which  he  con- 
tracted to  insure.  In  Beatson  v.  Haicorl/i  the  loss  happened 
while  the  ship  was  at  Cackcnzic,  to  which  she  had  first  pro- 
ceeded out  of  the  order  of  the  termini  named  in  the  policy, 
and  therefore  that  judgment  must  have  gone  on  the  general 
ground  that  it  was  not  competent  to  be  assured  to  proceed 
first  to  the  place  last  named.  [Lord  El/cnborotig/i.  It  appeared 
there  that  the  ship  was  to  proceed  afterwards  to  Lcitli,  for 
she  had  goods  on  board  for  that  port.  To  have  made  the 
cases  the  same, there  should  have  been  a  cargo  laden  for  Cor Ar- 
enzle  only;  and  then  I  do  not  see  that  they  conld  have  been 
distinguished.]  That  was  a  question  of  deviation.  But  here 
the  ship  never  sailed  upon  the  voyage  insured  to  Palermo  and 
Messina  and  so  onto  \V/y;/c.s,but  direct  to  ..V/yi/cx,  and  there- 
fore it  is  no  question  of  a  deviation,,  mediated  and  not  exe- 
cuted, in  which  case  only  the  distinction  can  be  made  that 

the 
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the  loss  happened  before  the  dividing  point,  but  there  was  no  1  ?'03. 
inception  of  the  voyage  insured,  and  then  the  loss  happening 
before  the  dividing  point  is  immaterial, according  to  Woolridge 
v.Boi/dell.  Suppose  a  voyage  insured  fromLondonto  the  coast 
of  Africa  and  the  West  Indies,  that  would  not  protect  a  ship 
which  sail  direct  to  the  West  Indies,  though  the  course  down 
channel  would  serve  for  both.  For  how  could  it  be  known 
that  the  underwriter  did  not  consider  the  more  circuitous  as 
the  safer  course  :  or  supposing  it  a  matter  of  caprice  in  the 
underwriter,  still  the  assured  is  bound  by  the  terms  of  the 
policy.  Where  it  is  meant  that  the  assured  should  have  an 
option  to  touch  or  not  at  intermediate  places,  there  is  a  com- 
mon form  of  policy  adapted  to  such  a  contract,  which  runs 
thus  :  "  from  A.  to  C.  with  liberty  to  touch,  Sec.  at-B." 

Lord,  ELLEN  BOROUGH  C.  J.  This  is  not  a  question  of  de- 
viation; to  raise  which  it  must  be  assumed  that  the  voyage 
insured  was  commenced,  and  that  the  ship  afterwards  went 
out  of  her  track  on  that  voyage.  But  there  is  no  question  of 
that  sort  here ;  the  loss  happened  before  the  dividing  point 
to  any  of  the  places  named  in  the  policy  :  the  only  question 
is,  Whether  there  were  any  inception  of  the  voyage  insured? 
and  I  am  clear  that  there  was.  I  think  that  the  voyage  insured 
to  Palermo, Messina, wad  Naples,  meant  a  voyage  to  all  or  any 
of  the  places  named;  with  this  reserve  only,  that  if  the  ship 
went  to  more  than  one  place  she  must  visit  them  in  the 
order  described  in  the  policy.  That  was  the  clear  mean- 
ing of  the  parties.  The  assured  must  only  not  invert  tlie 
order  of  the  places  as  they  stand  in  the  policy-  And  that 
is  in  truth  all  that  was  decided  in  the  case  of  Beatson  v.  Ha~ 
worth;  where  it  must  be  rembered  that  the  vessel  had  taken 
in  caro-o  for  both  the  places  named,  Leiih  and  Cockenzie, 

™  * 

and  it  was  assumed  that  she  put  into  Cockenzie  first  in  her 
way  on  to  Leith,  where  she  was  to  discharge  the  rest  of  her 
cargo.  There  might  have  been  a  question  here,  Whether, 
supposing  the  intention  of  going  only  to  Naples  shewed  a  r  15-3  i 
non-inception  of  the  voyage  insured,  that  non-inception 
were  clearly  made  out?  because,  though  the  cargo  were 
only  taken  in  for  Naples,  yet  non  constat  that  the  vessel 
might  not  have  called  at  the  intermediate  places  in  her  way. 
However,  I  do  not  presume  that  such  was  the  intention  ;  I 
think  it  more  likely  that  it  was  not  so :  but  the  party  who  dis- 
putes that  such  was  the  intention  must  shew  it  by  evidence. 
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For  the  purpose,  however,  of  this  argument,  I  will  assume 

,r  ~  it  as  a  fact  that  the  ship  was  only  °;oino;  to  \apks,  and  then 

MARSDEN     TV 
aaainst  sa^  t        llpon  the   true  construction  of  such  an  insurance 

REID.  as  this  the  assured  is  at  liberty  to  drop  any  of  the  places 
named  :  but  that  if  he  go  to  more  than  one  he  must  take  them 
in  the  order  named  in  the  policy. 

GROSE  J.  This  is  a  question  of  inception  of  the  vovan-e  : 
and  though  non  constat  that  the  ship  was  not  upon  her  voy- 
age to  Naples  by  way  of  Palermo  and  Messina,  when  she  was 
captured,  yet. I  will  take  the  fact  to  be  that  she  was  on  her 
voyage  to  Nap/et  only.  There  it  is  objected  that  this  was 
not  the  same  voyage  described  in  the  policy.  But  it  could 
not  be  denied  that  if  the  ship  had  sailed  for  Palermo  only, 
as  put  by  my  Brother  I,e  Blanc  in  the  course  of  the  argu- 
ment, it  would  have  been  within  the  policy  :  and  if  so,  I  can- 
not distinguish  that  case  in  principle  from  this:  for  the  ob- 
jection would  equally  hold  that  it  was  not  the  same  voyage 
described.  But  I  agree  with  the  construction  put  by  my 
Lord  on  the  words  of  the  policy. 

LAWKKNCK  J.  It  is  wonderful,  considering  how  much 
property  is  at  stake  upon  instruments  of  this  description, that 
they  should  be  drawn  up  with  so  much  laxity  as  they  are, 
I  579  ]  and  ^lat  those  who  are  interested  should  not  apply  to  some 
man  whose  habits  of  life  and  professional  skill  will  enable 
him  to  adapt  the  words  of  the  policy  to  the  intention  pro- 
fessed by  the  parties.  In  construing  these  instruments  we 
must  always  look  for  what  was  the  intention  of  the  parties, 
without  confining  ourselves  to  a  strict  grammatical  construc- 
tion ;  for  it  is  impossible  in  many  instances  so  to  construe 
them,  without  departing  widely  from  the  object  intended. 
Thus  we  find  that  a  policy  meant  to  -cover  a  risk  on  goods 
only  will  have  words  relating  for  the  most  part  to  an  insur- 
ance on  ship,  to  \\hich  it  would  extend  but  for  some  loose 
memorandum  :  and  a  policy  meant  to  cover  respondentia  in- 
terest will  contain  no  mention  of  respondentia  except  in  the 
margin.  The  question  here  then  is,  What  was  the  intention 
of  the  parties  to  this  instrument  '.  was  it  to  insure  a  vovaefc 

I  •/       C 

round  by  Palermo  and  Medina  to  Naples,  or  that  the  assured 
might,  i The  pleased,  proceed  directly  to  ~\ap/es  without  stop- 
ping, it  eitherof  those  places?  and  why  are  we  to  suppose  that, 
the  underwriters  meant  to  stipulate  that  at  all  events  the  ship 
should  take  the  circuitous  instead  of  the  direct  course  ?  Is  it, 
riot  rather  to  be  presumed  that  if  the  question  had  been  put 
to  the  underwriters  whether  they  meant  to  insist  that  the 

ship 


IN  THE  FORTY-THIRD  YEAR  OF  GEORGE  III. 


579 


ship  should  go  round  about  by  each  of  the  places  named  to 
Naples,  they  would  have  answered  in  the  negative,  because 
if  she  went  the  direct  course  to  Naples,  it  would  lessen  their 
risk.  It  is  admitted  that  if  the  ship  had  cleared  out  for  the 
first  place  named  in  the  policy,  the  risk  would  have  com- 
menced although  there  had  been  no  intention  of  prosecuting 
the  voyage  further.  Then  there  is  an  end  of  the  objection 
that  the  voyage  commenced  is  not  identified  with  the  voyage 
insured  And  the  case  of  Beatson  v.  llaworth  only  decided 
that  if  the  ship  go  to  more  than  one  of  several  places  named  in 
the  policy  she  must  take  them  in  the  order  named  in  the 
policy. 

LE  BLANC  J.  I  am  of  the  same  opinion.  The  meaning  of 
the  policy  is  that  the  ship  may  go  to  Naples,  with  liberty  to 
go  there  by  the  way  of  the  intermediate  places,  Palermo  and 
Messina.    She  did  therefore  sail  upon  the  voyage  insured, 
which  puts  an  end  to  any  question  as  to  the  non-inception  of 
the  voyage.    And  that  gets-  rid  of  the  application  of  the  case 
of  Beatson  v.  Haworth,  which  was  throughout  argued  and 
considered  as  a  question  of  deviation ;  and  no  question  was 
made  as  to  the  non-inception  of  the  voyage  ;  but  the  ground 
of  the  decision  was  that  the  ship,  insured  for  Leith  and  Cock- 
enzie,  meaning  to  go  to  Leith,  went  first  into  Cockenzie  in  her 
way  to  Leith  :  it  was  therefore  considered  as  an  actual  devia- 
tion, from  the  voyage  insured,  being  out  of  the  order  named 
in  the  policy,  where  the  intention  clearly  was  to  go  to  both, 
and  it  was  assumed  that  she  was  going  on  to  Leith  from  Cock- 
enzie. The  other  cases  cited  do  not  interfere  with  our  deci- 
sion here,  which  turns  on  the  intention  of  the  parties  in  ma- 
king this  contract.  And  if  we  were  to  construe  it  otherwise 
it  would  be  quite  beside  the  usual  understanding  of  the  mer- 
cantile world  and  the  intention  of  these  parties. 

Rule  discharged. 
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Saturday, 
May  21st. 


The  KIXG  against  RICE 

JL  HE  defendant,  a  lieutenant  in  the  navy,  was  brought  up  in   If  one  kill 
custody  on  this  day  to  receive  sentence,  after  judgment  by   another  in  a 

default  upon  an  information  filed  against  him  for  havino-  sent    j    lbera*e 

duel,  under 

provocation 

of  charges  against  his  character  and  conduct  however  grievous,  it  is  murder  in 
him  and  his  second,  and  therefore  the  bare  incitement  to  fight,  though  under 
such  provocation,  is  in  itself  a  very  high  misdemeanor,  though  no  consequence  en- 
sue thereon  against  the  peace  a 
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a  letter  to  his  superior  officer,  provoking  him  to  fight  a  duel 
,,.]     Y  with  him,  in  consequence  of  certain  charges  thrown  out  a- 

arjainst       gauist  him  by  the  other  reflecting  upon  his  character  and 
Iticr..        conduct  while  serving  as  an  officer  under  him,  and  of  certain 
acts  done  by  the  superior  officer  tending  to  degrade  the  de- 
fendant in  the  eyes  of  the  crew. 

GROSE.  J.  in  passing  sentence  upon  the  defendant,   cen- 
sured strongly  several  circumstances  of  provocation  on  the 
part  of  the  prosecutor,  which  had  led  to  the  challenge  given 
by  the  defendant.  And  as  to  the  offence  itself  he  observed  : 
This  offence  in  modern  times   is  so  frequent,  that  it  is  be- 
come alarming  to  the  public,  and  induces  me  to  suspect,  that 
men  either  are  not  aware   of  the  consequences  the  offence 
may  lead  to,    or  are  become    insensible  to  the  mischiefs  of 
them.  That  fighting  a  duel  is  a  grievous  breach  of  the  peace 
is  undoubted, and  that  it  ought  to  be  so  considered  is  as  clear ; 
inasmuch  as  it  may  lead  to  one  of  the  worst  of  crimes,  mur- 
der;  them  urder  of  one  probably  and  possibly  of  more.   I  lay 
stress  upon  the  word  murder,  becaues  I  fear   some  are  igno- 
rant, and  others  will  perversely  not  understand,  that  to  kill 
a  man  in  a  duel  amounts  to  the  crane  of  deliberate  murder, 
whether  he  that  u.ave  or  he  that  accepted  the  challenge  fall. 
\  582  ]      To  every  lawyer  this  is  a  proposition  perfectly  clear ;  but  that 
others  who  are  not  of  the  profession  may  as  perfectly  be  as- 
sured of  it,  I  will  rend  only  a  passage  or  tuo  from  the   most 
able  writers  upon  the   subject,  to  shew  that  it  is  a  doctrine 
not  of  modern  date,  but  coeval  with  the  first  institution  of 
our  laws.     By  Sir  Matthew  Huh,  as  correct,  as  learned,  and 
as  humane  a  Judge  as    ever  graced  a  bench  of  justice,  ^e 
find  it  laid  down  (a),  that  if  ,1.  challenge    C.  to  meet  in  the 
field   to  fi'i'hl,  and  C.  decline    it  as   much,  as  lie  can,    but  is 
threatened  by  A.  to  be  posted  for  a  coward,  (an  ingredient 
to  be  found,  I  fear,  in  this  case  in  substance,    though  not 
in  terms,)  if  he   meet  not  and  thereupon  A.  and  J3.  his  se- 
xerond,  ;md  C'.   ;ind   D.   his  second,  nice1,  and  fight,   and  C. 
kill  /I.;  this  is  murder  in  ('.and  /).  his  second,  and  so  ruled 
in  7W/wr's  case  (/;);  in  which  case,  tried  before  this  Court 
of  A..  />.  in  this  place,  it  appeared  that  the  deceased  was  the 
challenger,  and  that  the  prisoner  accepted  the  challenge,  ns 
the  case  terms  it,  upon  very  jorcible. provocation.    Sir  Edward 
fo/.c,  the  Lord  Chief  Justice,   laid  down   the   law  thus  (r) ; 
"  This  is  a  plain  wise,  and  without  any  question  ;  if  one  kill 
another  in  fight,  upon  the  provocation  of  him  which  is  killed, 

(a)  1  Units  P.  f.4^-2.     (/>)  1  Kol.  Rep.  360.     3  liulstr.  171. 
f(.)  :j  Jiulstr.  172.  this 
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this  is  murder."  Of  the  same  opinion  were  the  rest  of  the  1803. 
Court.  In  this  case  it  is  to  be  observed,  that  the  second,  one 
Thomas  Musgrave,  as  well  as  the  principal,  was  indicted,  and 
the  second  was  outlawed.  This  precedent  may  well  deter  RICE. 
others  from  taking  upon  them  so  illegal  and  improper  an  of- 
fice. And  such  has  been  the  law  recognized  at  different  times 
down  to  the  present  moment,  as  we  may  observe  by  what  is 
laid  down  by  a  very  learned  and  able  Judge  (a)  of  the  last 
reign  ;  his  words  are,  "-that  in  all  possible  case  deliberate 
homicide  upon  a  principle  of  revenge,  is  murder ;  for  no 
man  under  the  protection  of  the  law  is  to  be  the  avenger  [  583  ] 
of  his  own  wrongs.  If  they  are  of  such  a  nature,  for  which 
the  laws  of  society  will  give  him  an  adequate  remedy, thither 
he  ought  to  resort;  but  be  they  of  what  nature  soever,  he 
ought  to  bear  his  lot  with  patience,  and  remember  that  ven- 
geance belongeth  only  to  the  Most  High."  Then  he  goes  on  : 
"  Upon  this  principle,  deliberate  duelling,  if  death  ensueth, 
is  in  the  eye  of  the  law  murder;  for  duels  are  generally 
founded  in  deep  revenge  ;  and  though  a  person  should  be 
drawn  into  a  duel,  not  upon  a  motive  so  criminal  but  merely 
upon  the  punctilio  of  what  the  swordsmen  falsely  call  honour, 
that  will  not  excuse  ;  for  he  that  deliberately  seeketh  the 
blood  of  another  on  a  private  quarrel  acteth  in  defiance  of 
all  laws  human  and  divine,  whatever  his  motive  may  be." 
Here  too  we  may  note  this  excellent  man's  opinion  upon 
that  punctilio  of  honour,  by  the  rules  of  which  some  men  af- 
fect to  palliate  and  others  to  justify  crimes  of  the  blackest 
dye,  the  grossest  frauds,  gambling,  seduction,  adultery, 
murder.  Such  was  and  is  the  law  of  honour,  and  no  man 
who  will  attend  to  the  subject  can  doubt  of  it.  In  this  case, 
if  the  prosecutor  had  not  obeyed  the  law,  by  consulting  his 
own  honour,  and  not  the  false  honour  of  swordsmen,  and 
either  party  had  fallen,  the  other  would  have  undoubtedly 
been  guilty  of  murder,  and  liable  to  an  ignominious  and  fa- 
tal sentence:  from  which  had  it  been  his  fortune  to  escape, 
either  form  absence  of  witnesses  or  any  other  means  that 
sometimes  occur  to  cause  a  failure  of  public  justice,  the  re- 
mainder of  his  life  must  have  been  clouded  with  the  dread- 
ful remembrance  that  for  the  purpose  of  giving  or  receiv- 
ing that  miserable  thing  falsely  call  satisfaction,  he  had  un- 
necessehly  imbrued  his  hands  in  the  blood  of  abrother  officer,  r  eg*  n 
Fortunately  for  the  defendant,  that  crime  he  has  not  to  atone 

(a)  Mr.  Justice  Foster  in  his  Crown  Law,  296. 
VOL.  III.  Hh  for; 
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for;  he  is  to  receive  sentence  only  for  attempting  to  provoke 
a  duel; the  punishment  for  this  offence,  as  a  misdemeanor, is 
discretionary,  and  must  be  guided  by  such  circumstances  of 
aggravation  or  mitigation  as  are  to  be  found  in  the  offence. 

O  D 

He  then  adverted  to  the  particular  circumstances  of  the 
case,  amongst  which  were  several  of  a  nature  to  mitigate 
very  materially  the  offence,  accompanied  by  affidavits  of  the 
defendant's  general  merits  as  an  officer  from  many  respecta- 
ble officers  of  the  navy;  though  there  still  remained,  as  he 
observed,  much  for  which  atonement  should  be  made  to  the 
public  for  the  intended  violation  of  its  peace.  Wherefore 
upon  the  whole,  the  Court,  taking  into  consideration  the 
imprisonment  already  suffered  by  the  defendant,  (who  had 
been  brought  up  early  in  the  term,  and  committed  to  cus- 
tody in  the  mean  time,)  adjudged  him  to  pay  a  fine  of  £100. 
and  to  be  imprisoned  for  one  calender  month,  and  at  the  ex- 
piration of  that  time  to  give  security  to  keep  the  peace  for 
three  years,  himself  in  £1000.  and  two  sureties  in  £250.  each, 
and  to  be  further  imprisoned  till  such  fine  were  paid  and 
such  securities  given. 


[  585  ] 
Saturday, 
May  21st. 


W ALLEY  against  MONTGOMERY 


Where  the  -"-X  trover  for  a  cargo  of  timber  of  the  value  of  above  £800. 
consignor  ol  it  appeared  in  evidence  at  the  trial  before  Lord  Ellenbo- 
advisedthT  rough  C.  J.  at  the  Sittings  in  London  after  last  term,  that  the 
consignee  by  plaintiff,  a  merchant  at  Liverpool,  gave  an  order  for  the  tim- 

1  I  V. 

letter  that  ne  ^       ^    Schumann  and  Co.  merchants,  residing  at  Memel;  in 

had  charter-  '        .         - 

edaceitain     pursuance  of  which   Schumann  and  Co.  informed  the  plain- 

S!?'P  °n  hi.sn     tiff  hy  letter  of  the  lst  of  M«y  1802>  that  they  had  chartered 

inclosed'  him   on  his  account  the  ship  Esther,  Captain  Rose  of  Liverpool  ; 

an  invoice  of 

of  ttie  goods 

laden  on  board,  which  were  therein  expressed  to  be  for  account  and  risk  of  the  con- 
signee, and  also  a  bill  of  lading  in  the  usual  form,  expressing  the  delivery  to  be  made 
to  order,  &c.  he  paying  freight  for  tfttsaitl  ^oodi  according  to  charter  party ;  and  the  let- 
ter of  a  Ivice  also  informed  the  consignee  that  the  consignor  had  drawn  bills  on  him 
at  3  months  fur  the  value  of  the  cargo  :  held  that  the  invoice  and  bill  of  lading  sent 
to  the  consignee,  and  the  delivery  of  the  goods  to  the  captain,  vested  the  proprety  in 
the  consignee,  subject  only  to  be  devested  by  the  consignor's  ri^ht  to  stop  the  go  ds 
in  transitu  in  case  of  the  insolvency  of  the  other.  And  the  consignor's  agent  having 
obtained  possession  ot  the  cargo  under  a  another  bill  of  lading,  and  having  refused 
to  deliver  it  up  unless  the  consignee  would  make  immediate  payment,  which  he  de- 
clined doing,  bui  < 'tiered  his  acceptances  at  .'J  months  in  the  manner  before  stipulated  ; 
held  thattlie  consignee  might  maintain  trover  against  such  agent  without  having  ten- 
dered payment  of  the  freight  either  to  him  or  the  captain,  the  defendant  having  pos- 
sessed himself  o«f  the  goods  wrongfully. 

and 
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and  on  the  15th  of  May  they  wrote  him  another  letter,  in- 
closing him  the  bill  of  lading  and  invoice  of  the  timber  after 
mentioned;  and  saying  that  they  had  sent  the  charter-party 
in  a  letter  which  Captain  Rose  would  deliver;  and  advising 
the  plaintiff  further  that  they  had  drawn  on  him  certain  bills 
at  three  months  for  the  value  of  the  timber.  The  invoice  in- 
closed was  of  this  tenor:  "  Memel,  4th  May  1802.  Invoice 
"  of  a  cargo  of  timber  shipped  by  order  and  for  account  and 
"  risk  of  Mr.  T.  Walley  at  Liverpool,  in  the  Esther,  Captain 
"  Ruse"  And  the  bill  of  lading  was  dated  14th  of  May  1802, 
and  mentioned  the  shipping  of  the  cargo  in  the  usual  form, 
"  to  be  delivered  unto  order  or  assigns,  he  or  they  paying 
freight  for  the  said  goods  according  to  charter-parti/;"  which 
was  signed  by  .Rose  the  Captain,  and  indorsed  in  blank  by 
Schumann  and  Co.  The  charter-party,  though  produced, 
could  not  be  proved  at  the  trial  for  want  of  the  subscribing 
witness.  Schumann  and  Co.  sent  another  bill  of  lading  of 
the  timber  to  the  defendant  at  the  same  time,  who  appeared 
from  the  circumstances  to  have  acted  as  their  agent,  though 
he  did  not  avow  himself  to  be  acting  in  that  character  at  the 
time;  by  virtue  of  which  bill  of  lading  the  defendant  obtain- 
ed the  delivery  of  the  timber  from  the  cap  tain  before  the  plain- 
tiff was  apprised  of  the  circumstance,  or  had  made  any  de- 
mand of  the  same  under  his  own  bill  of  lading:  but  on  the 
21st  of  June,  two  days  after  the  arrival  of  the  timber,  finding 
that  the  defendant  had  obtained  possession  of  it,  he  ap- 
plied to  him,  offering  to  accept  the  bills  drawn  on  him  by 
Schumann  and  Co.  and  demanding  the  timber,  which  the  de- 
fendant refused,  unless  the  plaintiff  would  pay  for  it  imme- 
diately. The  plaintiff  however  declined  such  a  mode  of  pay- 
ment, insisting  on  the  mode  stipulated  for  by  Schumann  and 
Co.  in  their  letter  to  him,  by  giving  his  acceptances  at  three 
months ;  in  consequence  of  which  the  defendant  retained  pos- 
session and  afterwards  sold  the  cargo  under  the  authority  of 
Schumann  and  Co.  Upon  the  refusal  of  the  defendant,  the 
plaintiff  demanded  the  cargo  from  the  captain,  telling  him 
that  he  was  ready  to  perform  his  part  of  the  contfact;  but 
the  captain  said,  that  he  had  before  delivered  it  to  the  de- 
fendant conceiving  that  he  acted  by  the  authority  of  the 
shippers:  but  there  was  no  proof  of  any  tender  of  the  freight 
having  been  made  to  the  captain,  for  want  of  which  the 
plaintiff  was  nonsuited. 

Gibbso.nd.  Park  shewed  cause  againstarule  for  setting  aside 
the  nonsuit  and  granting  a  new  trial,  and  contended  that  no  le- 
gal title  to  the  timber  vested  in  the  plaintiff,  so  as  to  enable 
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him  to  maintain  trover  for  it.  For  }st,  the  bill  of  lading  to 
WALLHY  ^  P^aint^  was  onty  conditional,  "  he  paying  freight  for  the 
against  "  SQid  goods  according  to  charier-party"  It  *  was  incumbent 
MONTGO-  on  him  therefore  to  shew  that  he  had  at  least  tendered  the 
MERY.  freight,,  without  which  he  could  not  make  title  to  the  timber 
*£  587  ]  under  the  bill  of  lading.  But  2dly,  independent  of  that  ob- 
jection, the  plaintiff  cannot  maintain  trover  against  this  de- 
fendant who  claims  under  another  bill  of  lading  from  the 
shippers  of  equal  validity  with  that  sent  to  the  plaintiff;  and 
the  defendant  having  first  obtained  the  goods  by  virtue  of  a 
lawful  authority,  his  possession  is  lawful,  and  he  cannot  be 
treated  as  a  wrong-doer.  There  is  no  legal  precedence  of 
one  bill  of  lading  before  another  of  the  same  set,  but  which 
ever  holder  first  gets  possession  without  fraud  is  entitled  to 
the  priority,  according  to  Caldwell  v.  Ball  (a}.  Even  con- 
sidering the  defendant  as  standing  in  the  place  of  Schumann 
and  Co.,  which  was  not  proved  at  the  trial,  still  the  contract 
between  the  plaintiff  and  them  was  only  executory,  for  he  was 
not  to  have  the  consignment  but  upon  the  terms  of  accepting 
bills  at  three  months;  which  was  not  done:  and  though  his 
offering  to  comply  with  his  part  might  g-ive  him  a  remedy 
against  them  for  a  breach  of  contract  in  not  delivering  the 
timber,  yet  their  property  in  it  either  as  the  original  shippers, 
or  by  virtue  of  the  defendant's  prior  possession  under  a  legal 
bill  of  lading,  could  not  be  therefore  devested,  or  pass  to 
the  plaintiff,  so  as  to  enable  him  to  maintain  trover. 

Erskine,  G arrow,  and  Scarlett,  contra,  in  answer  to  the 
objection  made  at  the  trial  of  the  plaintiff's  not  having  ten- 
dered the  freight,  said,  that  it  did  not  lie  in  the  mouth  of 
the  present  defendant,  however  it  might  have  been  urged  by 
I  588  ]  the  captain  if  the  action  had  been  brought  against  him.  But 
in  truth  the  captain,  who  was  examined  as  a  witness  at  the 
trial,  made  no  objection  of  that  kind  when  the  cargo  was  de- 
manded of  him;  but  said,  that  if  the  defendant  had  not  ob- 
tained the  possession  of  the  cargo,  as  by  the  authority  of 
Schumann  and  Co.,  he  (the  captainj  should  not  have  object- 
ed to  deliver  it  to  the  plaintiff  upon  the  faith  of  his  after- 
wards pavintr  the  freight  At  any  rate  the  defendant  cannot 

1         j  O  « 

make  the  objection;  lor  supposing  the  plaintiff  to  have  the 
best  title  to  the  car<n),  the  defendant  who  is  a  wrong-doer 

O  fJ 

cannot  create  to  himself  a  lien  by  his  own  voluntary  act,  and 
make  himself  the  creditor  of  the  plaintiff,  by  paying  money 
for  his  use  without  his  consent.  In  Lempriere  v.  Paslcy  (l>) 

(a)  1  Term  Rep.  205.  (/>)  2  Term  Rep.  485. 

where 
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where  goods  were  delivered  to  a  party  claiming  them  wrong- 
fully, who  paid  freight  and  other  charges  for  them,  it  was 
holden  that  he  could  not  detain  them  for  those  expences 
against  the  rightful  owners.     The  captain  may  refuse  to  part 
with  the  cargo  till  he  has  received  the  freight ;  but  if  he  let  it 
out  of  his  possession  the  lien  is  gone,  and  he  must  resort  to 
his  action  ;  and  no  third  person  can  set  up  the  lien  again  in  his 
name.      Neitherwill  any  injustice  be  worked  by  the  recovery 
of  the  plaintiff  in  this  respect:  for  if  the  defendant  have  not 
paid  the  freight,  the  captain  will  have  his  remedy  against  the 
plaintiff  after  he  is  possessed  of  the  cargo ;  and  if  the  defend- 
ant have  paid  it,  when  he  is  dispossessed  of  the  cargo  by 
judgment  of  law  the  payment  will  be  without  considera- 
tion, and  he  may  recover  it  back  again,  and  then  the  captain 
will  be  entitled  to  receive  it  from  the  plaintiff.     Then  us  to 
the  merits  of  the  case,  the  whole  of  the  defendant's  argument 
turns  on  assuming  that  he  was  an  innocent  holder  of  the  bill 
of  lading  for  a  valuable  consideration,  and  without  notice  of 
the  plaintiff's  title  :  in  which  case  if  he  got  possession  of  the 
goods  first,  he  would  be  preferred  to  the  plaintiff.     But  it  is 
clear  from  the  whole  transaction  that  the  defendant  acted 
as  the  agent  and  instrument  of  Schumann  and  Co.,  and  there- 
fore cannot  stand  in  a  better  situation  than  they.      Then  as 
between  them  and  the  plaintiff*,  the  invoice  and  bill  of  lading 
sent  to  the  latter  was  a  complete  transfer  of  the  legal  pro- 
perty in  the  goods;  for  it  appears  thereby  that  the  goods 
were  shipped  at  the  plaintiff's  risk;  and  he  having  offered  to 
do  all  that  he  had  contracted  for,  namely,  to  give  his  accept- 
ances at  three  months,  may  consequently  maintain  trover  for 
them.     The  conversion  by  the  defendant  was  not  the  taking 
the  goods  out  of  the  ship,  but  the  subsequent  refusal  by  him 
to  deliver  them  up  on  the  plaintiff's  demand,  and  the  actual 
sale  of  them  since.     Considering  the  defendant  as  the  agent 
of  Schumann  and  Co.,  nothing  could  justify  him  in  stopping 
the  goods  in  transitu  to  the  plaintiff  but  the   insolvency  of 
the  latter,  which  is  not  suggested.     It  was  at   all    events  a 
question  for  the  jury  whether   the   defendant  were  not  the 
agent  of  Schumann  and  Co. 

LordELLENBOROuGH  C.  J.  If  itwerenot  for  one  piece  of 
evidence  which  was  mentioned  late  in  the  cause, and  to  which 
my  attention  was  not  before  particularly  directed,  I  should 
still  be  inclined  to  think  that  the  plaintiff  was  not  enti- 
tled to  recover;  and  that  is  the  invoice ;  by  which  it  appears 
that  the  goods  were  shipped  for  account  and  at  the  nsk  of 
the  plaint^:  that  is'  a  material  piece  of  evidence  on  a  question, 
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in  whom  was  the  property  of  the  goods  at  the  time  of  their 
arrival  here;  whether  then  vested  in  the  plaintiff,  subject  to  a 
defeazancein  case  of  the  non-performance  by  him  of  certain 
conditions  on  which  *  the  consignment  was  made,  or  whether 
to  vest  in  him  at  a  subsequent  time  on  performance  of  those 
conditions?  Laying  the  invoice  out  of  the  question,  I  should 
still  have  been  of  the  same  opinion  as  before  upon  the  letter 
of  advice  and  the  bill  of  lading,  that  they  were  conditional. 
.Two  things  were  required  of  the  plaintiff  to  be  done,  first,  the 
acceptance  of  the  bills  drawn  on  him  at  three  months,  which 
having  been  tendered  to  be  performed  on  his  part  must  be  ta- 
ken as  done :  secondly,  the  payment  of  the  freight,  which  was 
neither  made  nor  tendered.  I  will  not  consider  whether  the 
defendant  were  the  agent  ofSchumann  and  Co. ;  for  whether  so 
or  not,  he  cannotbe  considered  as  a  wrong-doer  if  he  have  ob- 

O 

tained  possession  of  the  cargo  under  a  competent  bill  of  lad- 
ing and  upon  performance  of  the  conditions,  which  the  plain- 
tift'neglected  to  perform.  If  having  no  notice  of  a  better  title, 
he  were  nota  wrong-doer  when  he  received  the  goods,  and  he 
has  paid  the  freight  and  performed  the  conditions  required  of 
him,  the  goods  cannotbe  taken  out  of  his  hands  without  pay- 
ing those  charges.  But  taking  him  to  be  the  agent  of  Schu- 
mann and  Co.  and  bound  by  their  engagement,  yet  he  had  a 
right  in  their  name  to  stipulate  for  the  performance  of  the  two 
conditions  on  which  the  shipment  and  delivery  of  the  goods 
were  to  be  made  to  the  plaintiff,  namely,  the  acceptance  of  the 
bills,  and  the  payment  of  the  freight.  And  though  the  defend- 
ant cannot  object  to  the  non-acceptance  of  the  bills  which  was 
offered  to  be  done  by  the  plaintiff,  yet  he  may  make  his  stand 
in  point  of  law  on  the  non-performance  of  the  other  condition, 
without  which  the  plaintiff  could  not  be  entitled  to  recover  if 
the  question  rested  there.  But  here  I  think  the  invoice  vested 
the  property  in  the  plaintiff:  for  if  there  had  been  a  loss  at  sea, 
that  loss  must  have  been  borne  by  him.  Then  if  the  property 
were  vested  in  him,  subject  only  to  a  defeazance  if  he  did  not 
perform  the  conditions  required  of  him,  I  think  the  plain- 
tiff would  be  entitled  to  recover.  The  doctrine  in  the  case 
of  Lemprier  v.  Pas  ley  only  applies  to  the  case  of  a  mere 
wrong-doer  possessing  himself  of  the  goods  of  another  with- 
out authority,  and  paying  freight  for  them  :  but  without  the 
invoice  in  this  case  the  act  of  the  defendant  even  as  the 
agent  of  Schumann  and  Co.  would  not  have  been  tortious, 
the  plaintiff  not  having  performed  the  conditions  required 
by  the  letter  of  advice  and  the  bill  of  lading  the  invoice 
however  vested  the  property  in  him. 

GROSE  J. 
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GROSE  J.  In  order  to  sustain  this  action  the  plaintiff  must 
prove  the  property  in  himself,  and  a  conversion  by  the  de- 
fendant. The  property  of  the  goods  was  once  in  Schumann 
and  Co. :  but  by  the  bill  of  lading  and  invoice  sentfo  the 
plaintiff,  and  the  delivery  to  the  captain,  the  property  passed 
from  them  to  the  plaintiff  to  every  purpose  except  as  to  the 
.right  of  stopping  the  goods  in  transitu  to  the  vendee  :  there 
is  no  pretence,  however,  for  saying  that  they  were  stopped 
in  this  case  under  an  exercise  of  that  right.  For  as  far  as  con- 
cerns the  acceptances  of  the  bills  of  exchange  drawn  on  him 
the  plaintiff  was  ready  and  offered  to  give  them;  and  as  to 
the  payment  of  the  freight,  that  was  a  question  between  the 
captain  and  the  plaintiff,  with  which  the  defendant  had  no 
right  to  concern  himself.  The  defendant  must  either  have 
been  a  purchaser  for  a  valuable  consideration,  or  the  agent  of 
Schumann  and  Co.  As  a  purchaser  for  a  valuable  conside- 
ration, the  captain  could  not  be  considered  as  his  agent  un- 
der the  bill  of  lading,  so  as  to  entitle  him  to  claim  what  was 
due  to  the  captain.  But  in  truth  there  is  no  pretence  for  say- 
ing that  he  was  a  purchaser  for  a  valuable  consideration.  He 
was  the  mere  agent  of  Schumann  and  Co.,  out  of  whom  the 
property  was  devested  by  the  bill  oflading  and  invoice,  and 
the  delivery  to  the  captain  for  every  purpose  except  that  of 
stopping  in  transitu.  The  defendant  therefore  had  no  title. 
But  it  is  said  that  he  had  a  right  to  retain  for  the  freight,  and 
that  the  plaintiff"  should  have  tendered  it.  The  defendant, 
however,  had  no  right  to  pay  freight  for  the  plaintiff.  iSo 
man  can  make  another  his  debtor  against  his  will.  The 
plaintiff' was  bound  to  pay  the  captain  his  freight,  and  the 
captain  was  bound  to  deliver  the  goods  to  the  plaintiff;  but 
there  was  no  duty  in  the  plaintiff  to  pay  the  defendant  the 
freight;  because  he  was  a  tortfeasor  :  standing  as  Schumann 
and  Co.  he  was  detaining  the  goods  from  the  plaintiff  after 
having  passed  the  property  to  him ;  which  he  must  be  taken 
to  have  done  according  to  Lickbarr&io  v.  Mason  (a),  and  other 
cases.  Then  the  defendant  having  no  right  to  receive  the 

o  o 

freight,  the  refusal  by  him  to  deliver  the  goods  to  the  plain- 
tiff was  a  conversion. 

LAWRENCE  J.  After  what  has  been  already  observed,  it 
is  not  necessary  to  say  more  than  that  the  property  was 
vested  in  the  plaintiff,  and  the  defendant  converted  it. 

LE  BLANC  J.  declared  himself  of  the  same  opinion. 

Rule  absolute, 
(a)  2  Term  Rep.  63. 
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Where  one 
accidentally 
drove  his 
carriage 
against  ano- 
ther's the 
remedy  is 
trespass  and 
notcasc,  the 
injury  being 
immediate 
from  the  act 
done, 
though  he 
were  no 
otherwise 
blameable 
than  dri- 
ving on  the 
wrong  side 
of  the  road 
in  a  dark 
night.     The 
distinction 
is,  that 
where  the 
injury  is  im- 
mediate 
from  an  act 
of  force 
done  by  thc- 
defendant 
the  remedy 
is  in  tres- 
pass ;  where 
the  injuiy  is 
only  conse- 
quential to 
an  act  be- 
fore done  by 
the  defend- 
ant, there  an 
action  on 
the  case 
lies. 


LEA  ME  against  BRAY. 


J.  HIS  was  an  action  of  trespass,  in  which  the  plaintiff  de- 
clared that  the  defendant  with  force  and  arms  drove  and 
struck  a  single  horse  chaise  which  the  defendant  was  then 
drivino-  alono-  the  king's  highway  with  such  great  force  and 

Q  O  w  w  « 

violence  upon  and  against  the  plaintiff's  curricle  drawn  by 
two  horses,  and  upon  and  against  the  said  horses  so  drawing, 
&c.,  and  in  which  said  curricle  the  plaintiff' was  then  and 
there  riding  with  his  servant,  which  servant  was  then  driving 
the  said  curricle  and  horses  along  the  king's  highway  afore- 
said, that  by  means  thereof,  the  plaintiffs  servant  was  thrown 
out  of  the  curricle  upon§the  ground,  and  the  horses  run  away 
with  the  curricle  and  while  the  horses  were  so  running  away 
with  the  curricle  the  plaintiff',  for  the  preservation  of  his  life, 
jumped  and  fell  from  the  curricle  upon  the  ground  and  frac- 
tured his  collar  bone,  Sec.  Plea  not  guilty. 

It  appeared  in  evidence  at  the  trial  before  Lord  Ellenlo- 
roitgh  C.  J.  at  the  last  sittings  at  Westminster,  that  the  ac- 
cident described  in  the  declaration  happened  in  a  dark  night, 
owing  to  the  defendant  driving  his  carriage  on  the  wrong 
side  of  the  road,  and  the  parties  not  being  able  to  see  each 
other;  and  that  if  the  defendant  had  kept  his  right  side 
there  was  ample  room  for  the  carnages  to  have  passed  with- 
out injury.  But  it  did  not  appear  that  blame  was  impu- 
table  to  the  defendant  in  any  other  respect  as  to  the  manner 
of  his  driving.  It  was  therefore  objected  for  the  defendant, 
that  the  injury  having  happened  from  negligence,  and  not 
wilfully,  the  proper  remedy  was  by  an  action  on  the  case 
and  not  of  trespass  vi  et  armis;  and  the  plaintiff' was  there- 
upon nonsuited. 

*  Gibbs  and  Park  now  shewed  cause  against  a  rule  for  set- 
ting aside  the  nonsuit,  and  admitted  that  there  were  many 
precedents  oftrespass  vi  et  armis  for  an  injury  immediately 
proceeding  from  the  party,  although  his  will  did  not  go  along 
with  his  act ;  but  here  they  contended  that  the  injury  was 
consequential  and  not  immediately  iiowing  from  the  forci- 
ble act  of  the  defendant,  arid  in  such  a  case  trespass  will  not 
lie  unless  such  act  l>e  done  wilfully  :  and  they  compare  it  to 
thr,  rase  of  one  ship  running  down  another,  in  all  which  cases 
the  form  of  the  action  has  bern  case  and  not.  trespass.  Yet 
in  the  one  case  the  ship  is  as  much  impelled  by  the  agency 
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of  the  captain  as  in  the  other  the  carriage  is  impelled  by  the 
agency  of  the  driver.  In  both  the  injury  happens  not  from 
the  immediate  personal  act  of  the  parties  concerned,  but  by 
subsequent  contract  of  the  subject  matters  derived  from  the 
impulse  communicated  for  another  and  lawful  purpose,  but 
taking  a  direction  at  the  time,  either  from  the  unskilfulness 
or  negligence  of  the  parties,  beyond  their  controul.  Here  the 
accident  was  solely  imputable  to  the  negligence  of  the  de- 
fendant in  drivinsr  on  the  wrons;  side  of  the  road  in  a  dark 

O  C* 

night ;  but  the  injury  was  occasioned  by  the  carriage  and 
horses,  and  not  by  his  personal  act.  To  make  it  his  personal 
act  it  must  be  done  wilfully.  [Lord  E/lenborough.  I  do  not 
find  that  distinction  laid  down  in  any  of  the  cases,  that  in 
order  to  maintain  trespass  the  act  must  be  wilful.  In  Scott  v. 
Shepherd  (a),  Lord  C.  J.  DeGrey  said  that  trespass  vi  et  armis 
lay  against  the  person  from  whom  an  injury  was  received  by 
force:  and  he  afterwards  adverted  to  acts  that  might  become 

•/  ~ 

trespasses  by  accident  or  inadvertency.  Now  here,  was  not 
the  putting  the  horse  in  motion  an  act  of  force  by  the  defend- 
ant?] The  same  argument  would  apply  as  well  to  the  case 
of  a  vessel  at  sea:  and  yet  there  is  but  one  instance  of  that 
sort  mentioned  in  the  books  where  trespass  was  holden  to 
lie,  and  that  was  in  Tripe  and  Another  v.  Potter  (b}  at  Exeter 
in  1767,  where  Yates  J.  nonsuited  the  plaintiff  in  case  for 
wilfully  rowing  his  boat  against  the  defendant's  net,  because 
the  act  being  wilful,  trespass  was  the  proper  remedy.  So  in 
Ogle  v.  Barnes,  where  the  allegation  was  that  the  defendant 
so  negligently  and  unskilfully  steered  his  vessel  that  she  ran 
foul  of  and  damaged  the  plaintiff's,  vessel,  Lord  Ker/yon  dis- 
tinguished it  from  actions  of  trespass  where  the  act  was  laid 
to  be  done  wilfully  or  furiously,  which  implied  wilfully  : 
and  the  other  Judges  thought  that  if  upon  a  declaration  in 
case  it  appeared  in  evidence  that  the  act  were  wilfully  done 
the  plaintiff  must  be  nonsuited.  [Lawrence  J.  There  certainly 
are  cases  in  the  books  where  the  injury  being  direct  and  im- 
mediate, trespass  has  been  holden  to  lie,  though  the  injury 
were  not  intentional.  As  in  Weaver  v.  Ward  (c\  where  the 
defendant  exercising  in  the  trained  bands  and  firing  his 
musket  accidently  hart  the  plaintiff;  and  in  Underwood  v. 

(a)  3  Wils.4ll.   S.  C.  2  Bine.  892. 

(b)  6  Term  Rep.  128.  and  8  Term  Rep.  191. 

(c)  Hob.   134. 

Hewson 


1803. 

L^.AME 

against 
BHAY. 


[  595  ] 


595  CASES  IN  EASTER  TERM 

Hewson  (a),  where  one  uncocking  a  gun,  it  went  off  and  acci- 
,  dentally  wounded  aby-stander.   InOglev.  Barnes  (b)  it  did  not 

avainst  appear  that  the  force  which  occasioned  the  injury  was  the 
BHA  Y.  act  of  the  defendant.  But  it  might  have  happened  from  the 
force  of  the  wind  or  tide  operating  at  the  time  directly  against 
the  force  used  by  the  defendant.]  Here  the  continuing  mo- 
tion of  the  carriage  was  not  the  immediate  act  of  the  defend- 
[  596  ]  ant.  [Lord  Ellenborough.  If  I  put  in  motion  a  dangerous 
thing,  as  if  I  let  loose  a  dangerous  animal,  and  leave  to  ha- 
zard what  may  happen,  and  mischief  ensue  to  any  person,  I 
am  answerable  in  trespass.]  The  case  of  throwing  the  squib 
(c)  was  put  upon  that  ground,  but  that  has  never  been  ap- 
proved since. — [Lord  Ellenborough.  That  case  to  be  sure 
goes  to  the  limit  of  the  law.  Lawrence  J.  The  question  is, 
Whether  the  injury  be  immediate  from  an  act  done  by  the  de- 
fendant, or  whether  it  be  consequential  only  from  such  act? 
If  one  turning  round  suddenly  were  to  knock  another  down, 
whom  he  did  not  see,  without  intending  it,  no  doubt  the  ac- 
tion must  be  trespass.]  Perhaps  a  defendant  might  be  liable 
in  trespass  for  that  which  is  the  immediate  consequence  of  a 
forcible  act  done  by  himself;  but  for  that  which  is  not  the 
immediate  consequence  of  his  own  act,  but  is  the  conse- 
quence of  some  other  act  which  he  negligently,  improvi- 
dently,  or  unskilfully  did,  he  is  only  liable  in  case.  [Grose  J. 
There  is  a  case  put  in  the  Year-book  21  11.  7.  28.  a.  that 
where  one  shot  an  arrow  at  a  mark  which  glanced  from  it 
and  struck  another,  it  was  holden  to  be  trespass.  Lord  El- 
lenborough. The  only  rule  I  believe  will  be  found  to  be 
where  the  injury  happens,  from  an  immediate  act  offeree 
of  the  defendant,  there  it  is  trespass.  And  if  one  put  out 
an  animal  or  carriage  in  motion  which  causes  an  immediate 
injury  to  another,  he  is  the  actor,  the  causa  causans.  It 
is  not  to  be  wondered  at  that  actions  for  running  down 
ships  should  have  been  brought  in  case;  for  the  plaintiff 
would  fail  in  almost  every  case  in  proving  that  the  injury 
happened  from  the  immediate  act  of  master  where  the  action 
is  brought  against  him  :  It  happens  more  frequently  from 
the  negligent  or  improper  execution  of  orders  by  some  of 
J  the  seamen,  for  which  the  master  would  not  be  liable  in  tres- 
pass (d).  The  boundaries  of  actions  cannot  depend  upon  such 

(a)  1  Stra.  o96.  (h)  8    Term  Rep.  188. 

(c)  Scott  v.  Shepherd,  3  Wilf.  403. 

(d)  Vide  M'Manus  v.  Cnckctt,  1  East,  106. 

nice 
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nice  calculations  as  whether  the  injury  happened  by  the  last         1803. 
impulse  given  to  a  vessel  or  carriage  by  the  defendant :  the         ~ 

only  plain  and  solid  distinction  seems  to  be.  whether  or  not 

J.  J.  .  against 

the  injurious  act  were  done  wilfully;  and  though  particular       BK.VY. 

cases  may  have  erred  in  the  application  of  it,  most  of  them, 
particularly  Ogle  v.  Barnes,  seem  to  have  gone  upon  that 
principle.  [Laivrence  J.  The  word  wilful,  and  other  words 
equivalent  to  it,  were  there  used  in  answer  to  arguments 
adduced  from  cases  where  the  acts  were  wilfully  done,  and 
with  a  view  to  distinguish  those  cases  from  the  principal  one 
then  in  judgment  before  the  Court.  Le  Blanc  J.  In  several 
of  the  cases  where  the  word  wilfully  has  occurred,  it  will  be 
found  that  the  Court  were  commenting  upon  other  cases 
where  the  acts  were  laid  to  be  done  wilfully.  LaivrenceJ, 
]NTo  doubt  trespass  lies  against  one  who  drives  a  carriage 
against  another,  whether  done  wilfully  or  not.  Suppose 
one  who  is  driving  a  carriage  is  negligently  and  heed- 
lessly looking  about  him,  without  attending  to  the  road 
where  persons  are  passing,  and  thereby  runs  over  a  child 
and  kills  him  ;  is  it  not  manslaughter?  and  if  so,  it  must  be 
trespass  ;  for  every  manslaughter  includes  trespass.] 

Erski/ie  and  Hovell  in  support  of  the  rule.  The  distinction 
which  was  taken  in  Reynolds  v.  Clarke  (a)  has  been  adopted 
in  all  the  subsequent  cases,  that  where  the  immediate  act 
itself  occasions  a  prejudice  or  is  an  injury  to  the  plaintiffs 
person,  &.o.  there  trespass  vi  et  armiswill  lie;  but  where  the 
act  itself  is  not  an  injury,  but  a  consequence  from  that  act 
is  prejudicial  to  the  plaintiff's  person,  &c.,  there  trespass  vi 
et  armis  will  not  lie,  but  the  proper  remedy  is  by  an  action 
on  the  case.  So  in  Day  v.  Edwards  (b),  Lord  Kenyan  said, 
"  If  the  injury  be  committed  by  the  immediate  act  com- 
plained of,  the  action  must  be  trespass:  if  the  injury  be 
merely  consequential  upon  that  act,  an  action  upon  the 
case  is  the  proper  remedy."  And  he  exemplified  it  by  the 
instance  (c)  of  a  man  throwing  a  log  into  the  highway,  which 
if,  in  the  act  of  throwing,  it  hit  another,  it  is  trespass ;  but 
if  as  it  lies  there  the  other  tumble  over  it,  he  must  brins; 

O 

case.  The  declaration  there  charged  that  the  defendant  "  so 
furiously,  negligently  and  improperly"  drove  his  cart  against 
the  plaintiff's  carriage  that  it  overturned  and  damaged  it : 

(a)  2  Lord  Ray.  1402.  recognized  in  Bull.  N.  P.  26  and  79., 
where  some  other  cases  are  referred  to. 

(b}  5  Term  Rep.  649.  (c)  1  Stra.  636. 

bu 
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1803.        but  non  constat  that  it  was  done  u-ilj\ilh/,  hovteverfuriously : 
and  on  the  contrary,  the  allegation  of  its  being  done  negli- 
A.'  gently  as  well  as  furiously  rebutted  the  idea  of  wilfulness  : 

BRAY.  ye^  tne  Court  held  that  the  injury  ensuing  upon  the  imme- 
diate act  of  the  defendant,  the  action  ought  to  have  been 
trespass, and  not  case,  as  it  was  laid  to  be.  In  Oglev.  B(irnes(a) 
the  Court  could  not  say  that  the  act  done  was  by  the  imme- 
diate agency  of  the  defendants  :  it  was  charged  to  be  done 
by  their  negligence,  carelessness,  ignorance,  and  unskilful- 
ness  ;  non  constat  but  that  the  act  which  produced  the  mis- 
chief was  done  the  day  before  ;  they  might  not  have  been  in 
the  ship  when  it  happened.  In  none  of  the  cases  is  it  laid  down 
J  599  ]  as  a  branch  of  the  distinction  that  the  act  done  must  be  either 
wilful,  or  illegal,  or  violent,  in  order  to  maintain  trespass:  the 
only  question  is,  whether  the  injury  from  it  be  immediate. 

Lord  ELLENBOROUGH  C.  J.  The  true  criterion  seems  to  be 
according  to  what  Lord  C.  J.  DC  Gm/  says  in  Scott  v.  Shep- 
herd, whether  the  plaintiff  received  an  injury  (>y  foicc.  from 
the  defendant.  If  the  injurious  act  be  the  immediate  result 
of  the  force  originally  applied  by  the  defendant,  and  the 
plaintiff  be  injured  by  it,  it  is  the  subject  of  an  action  of 
trespass  vi  et  armis  by  all  the  cases  both  ancient  and  modern. 
It  is  immaterial  whether  the  injury  be  wilful  or  not.  As  in 
the  case  alluded  to  by  my  Brother  Grose,  where  one  shooting 
at  butts  for  a  trial  of  skill  with  the  bow  and  arrow,  the 
weapon  then  in  use,  in  itself  a  lawful  act,  and  no  unlawful  pur- 
pose in  view :  yet  having  accidentally  wounded  a  man,  it  was 
h6lden  to  be  a  trespass,  being  an  immediate  injury  from  an 
act  of  force  by  another.  Such  also  was  the  case  of  Weaver 
v.  Wood,  in  Hob.  134.  where  a  like  unfortunate  accident  hap- 
pened whilst  persons  were  lawfully  exercising  themselves  in 
arms.  So  in  none  of  the  cases  mentioned  in  Scott  v.  Shep- 
herd did  wilfulness  make  any  difference.  If  the  injury  were 
received  from  the  personal  act  of  another,  it  was  deemed  suf- 
ficient to  make  it  trespass.  In  the  case  of  Dai/  v.  Edwards 
the  allegation  of  the  act  having  been  done  furiously  was  un- 
derstood to  imply  an  act  of/brce  immediately  proceeding  from 
the  defendant.  As  to  the  case  of  Ogle  v.  Barnes,  I  incline  to 
think  it  was  rightly  decided  :  and  yet  there  are  words  there 
which  imply  force  by  the  act  of  another:  but,  as  was  observed, 
it  does  not  appear  that  it  must  have  been  (he  personal  act  of 

(a)   Term  Rep.  188. 

the 
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defendants  ;  it  is  not  even  alleged  that  they  were  onboard  the 
ship  at  the  *  time  :  it  is  said  in  deed  that  they  had  the  care, 
direction,  and  management  of  it;  but  that  might  be  through 
the  medium  of  other  persons  in  their  employ  on  board.  That 
therefore  might  be  sustained  as  an  action  on  the  case,  be- 
cause there  were  no  words  in  the  declaration  which  necessa- 
rily implied  that  the  damage  happened  from  an  act  of  force 
done  by  the  defendants  themselves.  I  am  not  aware  of  any 
case  of  that  sort  where  the  party  himself  sued  having  been 
o«  board  this  question  has  been  raised.  But  here  the  defend- 
ant himself  was  present,  and  used  the  ordinary  means  of  im- 
pelling the  horse  forward,  and  from  that  the  injury  happened. 
And  therefore  there  being  an  immediate  injury  from  an  im- 
mediate act  of  force  by  the  defendant,  the  proper  remedy  is 
trespass ;  and  wilfullness  is  not  necessary  to  constitute 
trespass. 

GROSE  J.  I  arn  of  the  same  opinion.  Looking  into  all  the 
cases  from  the  Year-book  in  the  21  //.  7.  down  to  the  latest 
decision  on  the  subject,  I  find  the  principle  to  be,  that  if  the 
injury  be  done  by  the  act  of  the  party  himself  at  the  time,  or 
he  be  the  immediate  cause  of  it,  though  it  happen  acciden- 
tally or  by  misfortune,  yet  he  isanswerable  in  trespass.  The 
case  mentioned  from  Strange,  that  in  Hobart,  and  those  in 
the  Term  Reports,  all  agree  in  the  principle. 

LAWRENCE  J.  I  am  of  the  same  opinion.  It  is  more  con- 
venient that  the  action  should  be  trespass  than  case ;  because 
if  it  be  laid  in  trespass,  no  nice  points  can  arise  upon  the  evi- 
dence by  which  the  plaintiff  may  be  turned  round  upon  the 
form  of  the  action,  as  there  may  in  many  instances  if  case  be 
brought ;  for  there  if  any  of  the  witnesses  should  say  that  in 
his  belief  the  defendant  did  the  injury  wilfully,  the  plaintiff 
will  run  the  risk  of  being  nonsuited.  But  in  actions  of  tres- 
pass the  distinction  has  not  turned  either  on  the  lawfullness 
of  the  act  from  whence  the  injury  happened,  or  the  design  of 
the  party  doing  it  to  commit  the  injury :  but,  as  mentioned 
by  Mr.  Justice  Blackstone  in  the  case  of  Scott  v.  Shepherd  (a), 
en  the  difference  between  injuries  direct  and  immediate,  or 
mediate  and  consequential ;  in  the  one  instance  the  remedy  is 
by  trespass,  in  the  other  by  case.  The  same  principle  is  laid 
down  in  Reynolds  v.  Clarke  (V).  As  to  Ogle  v.  Barnes,  I  cer- 
tainly did  not  mean  to  say  that  the  distinction  turned  on  the 
wilfulness  of  the  act ;  I  only  made  use  of  the  word  wilfuliQ  dis- 
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tinguish  that  from  other  cases  which  had  been  mentioned 
where  the  injurious  acts  were  averred  to  be  wilfully  done,  and 
whereas  the  acts  complained  of  were  charged  as  intentional, 
and  the  injuries  done  immediately  referred  to  them,  trespass 
was  determined  to  be  the  proper  remedy.  And  so  I  under- 
stand what  was  there  said  by  my  BrotherGrose.  What  I  prin- 
cipally relied  on  there  was,  that  it  did  not  appear  that  the 
mischiefhappened  from  the  personal  acts  of  the  defendants: 
it  might  have  happened  from  the  operation  of  the  wind  and 
tide  counteracting  their  personal  efforts  at  the  time :  or  in- 
deed they  might  not  even  have  been  on  board.  Alleging 
that  the  defendant  negligently  did  such  an  act  may  be  sus- 
tained by  proof  that  it  was  done  by  his  servant  in  is  employ 
in  the  absence  of  the  master,  accordino-  to  Michael  v.  Ales- 

O 

tree  (a), followed  up  by  Bruckerv.Fromont  (b).  Those  were  ac- 
tions on  the  case,  and  are  reconcileable  with  M'Manus  v. 
Cricket  (c),  in  which  case  the  Court  held  that  trespass  would 
not  lie  against  a  master  for  the  wilful  act  of  his  servant  in 
driving  his  master's  carriage  against  another's  carriage, 
against  the  will  of  his  master. 

LE  BLANC  J.  In  many  or  the  cases  the  question  has 
come  before  the  Court  upon  a  motion  in  arrest  of  judgment, 
where  the  Court  in  determining  whether  trespass  or  case 
where  the  proper  remedy,  have  observed  on  the  particular 
lanfUao-e  of  the  declaration.  But  in  all  the  books  the  invari- 

o       o 

able  principle  to  be  collected  is,  that  where  the  injury  is  im- 
mediate on  the  actdone,there  trespass  lies  ;  but  where  it  is  not 
immediate  on  the  act  done,  but  consequential,  there  the  re- 
medy is  in  case.  And  the  distinction  is  well  instanced  by  the 
example  put  of  a  man's  throwing  a  log  into  the  highway  :  if 
at  the  time  of  its  being  thrown  it  hit  any  person, it  is  trespass  ; 
but  if  after  it  be  thrown,  any  person  going  along  the  road 
receive  an  injury  by  falling  over  it  as  it  lies  there,  it  is  case. 
Neither  does  the  degree  of  violence  with  which  the  act 
is  done  make  any  difference  :  for  if  the  log  were  put  down 
in  the  most  quiet  way  upon  a  man's  foot,  it  would  be  tre^- 
pass  ;  but  if  thrown  into  the  road  with  whatever  violence, 
and  one  afterwards  fall  over  it,  it  is  case  and  not  trespass. 
So  here,  if  the  defendant  had  simply  placed  his  chaise 
in  the  road,  and  the  plaintiff  had  run  against  it  in  the  dai«k, 


(a)  2  Lev.  172.     (6)  6  Term  Rep.  6.59.     (c)   1  East,  10$. 


the- 
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the   injury   would   not  have    been    direct,   but   in   conse-         1803. 
quence    only   of    the  defendants's  previous  improper  act. 

Here  however  the  defendant  was  driving;  the  carriage  at  the       LEAME 

.  ,     ,       „  »  »  against 

time  with  the  force  necessary  to  move  it  along,  and  the  in-       BRAY. 

jury  to  the  plaintiff  happened  from  that*  immediate  act:  #  r 
therefore  the  remedy  must  be  trespass  :  and  all  the  cases 
will  support  that  principle.  It  is  chiefly  in  actions  for  run- 
ning down  vessels  at  sea  that  difficulties  may  occur ;  because 
certainly  the  force  which  occasions  the  injury  is  not  so  im- 
mediate from  the  act  of  the  person  steering.  The  imme- 
diate agents  of  the  force  are  the  wind  and  waves,  and  the 
personal  act  of  the  party  rather  consists  in  putting  the  ves- 
sel in  the  way  to  be  so  acted  upon  :  and  whether  that  may 
make  any  difference  in  that  case  I  will  not  now  take  upon 
me  to  determine.  But  here,  where  the  personal  force  is 
immediately  applied  to  the  horse  and  carnage,  the  things 
acted  upon  and  causing  the  damage,  like  a  finger  to  the 
trigger  of  a  gun,  the  injury  is  immediate  from  the  act  of 
driving,  and  trespass  is  tbe  proper  remedy  for  an  immediate 
injury  done  by  one  to  another:  but  where  the  injury  is  only 
consequential  from  the  act  done,  there  it  is  case. 

Rule  absolute. 


PEDLEY  against  WESTMACOT.  Saturday, 

^  May  21st. 

{jrAKHOW  and  Marryat,  upon  shewing  cause  against  a  Tne  Court 
rule  for  setting  aside  an  award, objected  to  the  Court's  enter-  havejuris- 
taining  jurisdiction  of  it,  because  the  consent  in  the  sub-  diction  in 
mission-bond  was  to  make  the  award  a  rule  of  Court  instead  i 

of  the  submission  to  the  award,  which  was  not  within  the  under  the  st. 
words  of  the  statute  9  &  10  W.  3.  c.  15.  s.  1.  making  it  law-   9  &  10  W. 

ful  for  parties,  "desiring  to  end  any  controversy,  &c.  by   ^-  c.  15., 
„!•,,•  ,1    .  -i    •         /     •    •         /•  .1  -        -x  J     though  tke 

"  arbitration,  to  agree  that  their  submission  oj  their  suit  to      ,     •    • 

"  the  award  of  any  person  should  be  made  a.  rule  of  any  of  bond  were 
"  his  majesty's  courts  of  record,"  *  &c.  And  they  cited  Har-   to  make  the 
mew  v.  Grundy  (a),  where  the  same  objection  prevailed.     But  o-^o-rd,  in- 

The  Court  referred  to  a  case,  furnished  them  by  the  Mas-  submission" 
ter,  of  Powell  v.  Phillips,  E.  30  Geo.  3.  (b),  where  the  sub-  a  ruie  Of 
mission-bond  stating  that  the  award  should  be  made  a  rule   Court. 


(a)  2  Stra.  1178. 

'(b)  The  same  case  is  referred  to  in  2  Tidd's  Pract.  734,  as  of 
E.  20  Gco.  3. 

of 
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PEDLEY 
against 
WEST  MA- 
COT. 


of  Court  instead  of  the  agreement,  was  holden  to  be  no  ob- 
jection. And  this,  Lord  Ellenborough  said,  was  the  later 
and  more  sensible  determination,  and  therefore  the  ob- 
jection here  was  over-ruled  ;  and 

Erskhie,  who  had  moved  for  the  rule   to   set  aside  the 
award  was  heard  in  support  of  his  objections  to  it. 


Monday, 
May,  23d. 

After  a  bail- 
bond  taken, 
and  an  at- 
tachment 
issued 
ag-ainst  the 
sheriff  for 
not  bring- 
ing in  the 
body,  the 
Court  will 
relieve  him 
on  payment 
of  what  is 
due  to  the 
extent  of 
the  penalty 
in  the  bail- 
bond, 

though  less 
than  the 
plaintiff's 
demand. 
[  GOo*  ] 


The  KING  against  The  Sheriff  of  MIDDLESEX. 

J.  HIS  came  on  upon  a  rule  to  shew  cause  why  upon  payment 
by  Walley  (the  defendant  in  the  original  cause)  to  Hales 
and  another,  administrators  of  Coussmaker  (the  plaintiffs)  of 
£88.  14s.  2d.  and  interest,the  debt  due  at  the  time  when  the 
action  was  commenced,  with  costs,  the  present  attachment 
against  the  sheriff  for  not  bringing  in  the  body  should  not 
be  set  aside  with  costs  to  be  paid  by  the  plaintiffs  to  the  de- 
fendant, the  sheriff,  or  his  attorney. 

The  original  writ  was  issued  in  October  last,  indorsed  for 
bail  for  £88.  and  upwards,  by  virtue  of  an  affidavit  sworn  on 
the  29th  of  October,  that  the  defendant  was  indebted  to  the 
plaintiffs  in  £88.  and  upwards,  upon  a  bond  *  in  the  penal 
sum  of  £700.  13s.  4cl.,  conditioned  for  payment  of  £354.  6s. 
ftd.  with  interest  from  the  17th  of  Mai/  preceding,  by  four 
quarterly  instalments,  of  which  one  instalment  only  was  due 
at  the  time  of  issuing  the  original  writ.  Subsequent  to  the 
issuing  of  the  original  writ,  and  before  the  issuing  of  the  writ 
of  pluries  testatura  special  capias,  on  which  the  defendant 
was  arrested,  another  instalment  had  become  due;  but  no 
new  affidavit  of'debt  being  made,  the  latter  writ  was  indrosed 
for  bail  in  the  same  sum  as  the  first,and  the  defendant  gave 
bail  to  the  sheriff  in  £170'.,  double  the  sum  so  indorsed. 
The  rule  for  bringing  in  the  body  expired  on  the  3d  of  'Febru- 
ary, when  no  bail  being  put  in  above,  the  attachment  issued. 
The  plaintiffs  now  claimed  for  instalments  due  and  interest 
upwards  of  £170.  besides  the  costs. 

(jrib/i*  shewed  cause  against  the  rule,  and  contended  that  the 
sheriff,  being  in  contempt,  could  only  be  relieved  on  payment 
of  the  whole  sum  due  on  the  original  bond  put  in  suit,  and  that 

the 
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the  plaintiffs  were  not  limited  in  their  demand  by  the  pentilty        1 803. 

of  the  bail-bond  taken  by  him,  they  being  injured  to  the 

r   n  .,1     .ji  • '  i  ,  i  L  ^1         •       The  KING 

amount  ot  all  that  they  might  have  recovered  against  the  on-         ri   •    . 

ginal  defendant  in  the  suit.  .And  lie  cited  Ileppc/  v.  King(it),  T^  sheriff 
Sfevcuson  v.  Cameron  (/;),  and  Fowlds  v.  Macintosh  (r) :  in  ofMioDLE- 
\vhich  latter  case  a  bail-bond  had  been  taken. 


Park,  contra,  said  that  in  two  first-mentioned  cases  no 
bail-bond  had  been  taken  by  the  sheriff,  which  was  a  breach 
of  his  duty, and  the  defendant  was  thereby  put  in  a  worse  con- 
dition than  he  ou»'ht  to  have  been.  And  though  there  was  a 

O  O 

bail-bond  in  the  last-mentioned  case  in  C.  13.  ;  yet  in  the  first  r  (j()6  ] 
edition  of  Tidd's  Prart.  1  vol.  106.  (omitted  in  the  2d  edition), 
a  case  was  mentioned  of  Slake;/  v.  Peel,  /,'.  25G'eo.  3.,  as  con- 
trary to  that.  The  bail  below  are  only  liable  to  the  extent  of 
the  debt  actually  due  within  tiie  penalty  of  the  bail-bond; 
and  the  sheriff1  is  only  liable  for  what  the  bail  would  other- 
wise have  been  liable  to. 

Curia  (<!}  adv.  vult. 

Lord  ELLEN  BOROUGH  C.  J.  now  delivered  the  opinion  of 
the  Court.  This  was  a  rule  for  setting  aside  an  attachment 
against  the  sheriff  in  a  cause  of  Hales  v.  Wallet/,  for  not  bring- 
ing in  the  body,  on  payment  of  the  debt  due  at  the  time  the  ac- 
tion was  commenced.  The  action  was  debt  on  bond  for  the 
penalty  given  to  secure  the  payment  of  money  by  instalments. 
It  was  contended  that  the  sheriff  could  be  relieved  only  upon 
payment  of  what  was  due  to  the  plaintiff:  for  which  purpose 
lleppel  v.King  (e),Stevenson  v. Cameron  (J"),  zn&Fowlds  v.  Mac- 
intosh (g)  were  cited.  On  the  other  hand  we  were  referred  to 
1  Tidd's  Practice,  166.  (1st  edition).  The  question  we  had  to 


(a)  7  Term  Rep.  370.  (b)  8  Term  Rep.  28. 

(c)  I  //.  Blac.  233. 

(d)  Lawrence  J.  observed  that  there  was  an   inaccuracy  in   the 
wording  of  the  report  of  Heppel  v.  King,  7  Term  Rep.  372.  in  what. 
he  is  made  to  say  concerning  the  recognizance  of  the  bail  below. 
Bail  below  do  not  enter  a    recognizance,  but  give  a  bail-5o«rf  to 
the  sheriff. 

(c)l  Term  Rep.  370.   (f)  8  Term  Rep.  28.  (g)\  H.  Blac.  233. 
VOL.  III.  Qq  consider 
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1803.  consider  was,  Whether  the  sheriff  should  be  liable  beyond  the 

~  penalty  of  the  bail-bond  ?  and  upon  full  consideration  of 

.  '  the  cases  cited  we  are  of  opinion  that  he  shall  not  be  liable 

The  Sheriff  beyond  such  penalty, 

of  MIDDLE- 
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ACCORD  AND   SATISFACTION,    i 

j 

ONE  of  three  joint  covenantors  giver,  j 
a.  hill  of  exchange  for  part  of  a  debt  , 
secured  by  the  covenant,  en  which  j 
l.ill  judgment  is  recovered;  held  such  ) 
judgment  to  be  no  bar  to  an  action  ! 
of  covenant  against  the  three  ;   such  , 
bill,  though  stated  to  have  been  given  \ 
lor  the  payment  and  in  satisfaction 
of  the  debt,  not  being  averred  to  iuive 
been  accepted  us  satisfaction,  nor  to 
have,  produced  it  in  fact.   Drake,  Clerk 
\.Mitchdl  and  others,  H.  43  6'.  3. 

Pff/f!  2.31 

ACTION  ON  THE  C-YSE. 

1.  In  an  action  against  three,  wherein 
the  plaintiffdeclarcd  that  they  had  the 
loading  of  a  hogshead  of  thepiaintiff's, 
for  a  certain  reward  to  be  paid  lo  one 
of  them,  and  a  certain  other  reward  to 
the  other  two,  and  that  the  defendants 
so  negligently  conducted  themselves 
in  the  loading,  &c.  that  the  hogshead 
was  damaged :  held  that  the  gist  of 
the  action  was  the  tort,   and  not  the 
contract  out  of  which  it  arose;  and 
therefore  that  on  plea  of  not  guilty, 
the   two    being  acquitted,  judgment 
might  be  had  against  the  third,  who 
was  found  guilty.    Govett  v.  Radnidye 
<r,nl  others,  Af."43  Gco.  3.  62 

2.  Where  a,  plaintiff  declared    that  the 
defendants,  who  had  charteredhis  ship, 


put  onboard  a  dangerous  commodity, 

(by  winch  a  "loss  happened)  without 
due  notice  to  the  captain  or  any  other 
person  employed  in  the  navigation,  it 
Jits  upon  him  to  prove  such  negative 
averment.  And  it  being  shewn  that 
the  commodity  was  delivered  by  the 
defendants'  officer,  and  rece:ved  by 
the  first  mala  of  the  plain' ifi"s  ship 
(which  first  mate  Avas  dead,  and  no 
other  person  was  present  to  depose  to 
the  conversation  which  passed  be- 
tween them) ;  held  that  the  best  evi- 
dence of  the  fact  could  only  be  given 
by  the  defendants'  officer,  who  deli- 
vered the  commodity  on  board  to  such 
first  mate,  and  that  the  action  could 
not  be  sustained  by  secondary  evi- 
dence. Williams  v.  The  East  India 
Company,  M.  43  Gco.  3.  Payc  192 
3.  No  action  will  lie  for  not  preventing 
but  permitting  and  suffering  the  plain- 
tin'  to  be  arrested,  after  payment  of 
debt  and  costs  owing  to  the  defendant, 
upon  a  writ  sued  out  before  such  pay- 
ment. Malice  is  the  gist  of  all  actions 
for  injuries  of  that  nature.  Purje  v. 
Wiplc,  H.  43  G.  3.  314 

In  an  action  against  the  hundred  on 
the  stat.  9  6'.  1 .  r.  22 .  for  damage  sus- 
tained by  the  wilful  burning  of  the  par- 
ty's barn ,  it.  is  a  precedent  condition 
that  the  party  grieved  should  within 
the  time  limited  give  in  his  examina- 
tion upon  oath  before  a  magistrate 
Q  q  2  wh other 
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ADMINISTRATOR,  &c. 


AFFIDAVIT,  &c. 


whether  or  not  he  knew  the  offender 
or  offenders,  or  any  of  them;  and  an 
examination  on  oath,  in  which  the 
party  only  swore  that  he  suspected 
that,  the  fact  was  done  by  some  per- 
son or  persons  to  him  unknown,  is  not 
sufficient  within  the  statute,  still  less 
in  support  of  an  averment  in  the  de- 
claration that  he  gave  in  such  exami- 
nation, &c.  in  and  by  which  it  ap- 
peared that  the  plaintiff  did  not  know 
the  person  or  persons  who  committed 
the  fact.  For  non  constat  by  ;he 
terms  of  such  examination  that  the 
plaintiff  did  not  know  some  of  the  of- 
fenders, if  there  were  several.  Thur- 
tcll  v.  Tlie  Inhabitants  of  the  Hundred 
of  Mutford  and  Lothingland,  in  the 
county  ofSujfolk,H.  43  G.3.  Page  400 
5.  Where  one  accidentally  drove  his  car- 
riage against  another's,the  remedy  is 
trespass  and  not  case ;  the  injury  being 
immediate  from  the,  act  done  ;  though 
he  were  no  otherwise  blameable  than 
by  driving  on  the  wrong  side  of  the 
road  in  a  dark  night.  The  distinction 
is,  that  where  the  injury  is  immediate 
from  an  act  of  force  by  the  defendant, 
tlie  remedy  is  in  trespass ;  where  the 
injury  is  only  consequential  to  an  act 
before  done  by  the  defendant,  there 
an  action  on  the  case  lies.  Lcamev. 
Bray,  E.  43  G.  3.  5!J3 

ACT  OF  GOD. 

See  CONDITION,  No.  1. 


ADMINISTRATOR,      EXECUTOR, 
&c. 

1,  Where  the  plaintiff  had  recovered 
judgment  against  a  testator  in  his  life- 
time, and  afterwards  had  judgment  of 
execution    against    the  executors  in 
scire  facias,  upon  which  judgment  he 
sued  tlie  executors  in  debt  in  the  deti- 
nct,  suggesting  a  devastavit:  held  that 
the  executors  bein-r  fixed  conclusively 
with  assets  by  such  latter  judgment, 
the  issue,  upon  non  detinct,  lay  upon 
them  to  prove  the  due  administration 
of  such  assets,  otherwise  the  plaintiff 
was  entitled  to  recover.        Hope  v. 
Barj'ue  and  another,  M.  43  G.  '•'>.      2 

2.  A    declaration   against  an  executor 
suggesting  9.  d(va:;tavif,  brought  in 


t\\edetinet.  only,  is  at,  any  rate  cured 
by  verdict.  But  semble,  that  inde- 
pendant  of  the  verdict  the  plaintiff  on 
such  a  declaration  may  take  judgment 
de  bonis  testatoris.  Page  2 

A  count  in  assumpsit  to  the  plaintiff 
as  executrix, for  money paidby  her  to 
the  defendant's  use,may  be  joinedwith 
another  count  on  promises  made  to  the 
testator  :  for,  non  constat  but  that  she 
may  have  been  compelled  to  pay  the 
money  upon  an  obligation  by  the  tes- 
tator as  surety  for  the  defendant  to  a 
creditor  ;  in  which  case  the  law  Avould 
raise  an  assumpsit  in  him  to  reimburse 
the  testator's  estate,  and  the  money  so 
recovered  by  the  executrix  would  be 
assets.  Ord  v.  Fenwick,  Executrix, 
$c.  in  Error,  M.  43  G.  3.  104 

,  An  action  at  law  lies  against  an  exe- 
cutor to  recover  a  specific  chattel  be- 
queathed, after  his  assent  to  the  be- 
quest. Doe  on  the  demise  of  Lord, 
SayeSf  St-lc  v.  Guy,  M.  43  G.3.  120 
I  5.  Evidence  of  an  acknowledgment  by 
the  defendant  within  six  years  of  an 
old  existing  debt  above  six  vears 
standing duetothe  plaintiff's  intestate, 
but  which  acknowledgment  was  made 
after  the  intestate's  death,  will  not 
supportacount  by  the  administrator, 
laying  the  promise  to  be  made  to  his  in- 
tcs1ate,to  which  the  statute  of  limita- 
tions was  pleaded.  Sarell,  Adminis- 
trator, Sfc.  v.  Wine,  H.  43  G.  3.  409 

AFFIDAVIT. 
See  AFFIDAVIT  TO  HOLD  TO  BAIL. 


AFFIDAVIT  TO  HOLD   TO 
BAIL. 

In  an  affidavit  to  hold  to  bail  for  £16. 
and  upwards,  it  is  not  sufficient  to  ne- 
gative a  tender  in  banknotes  of  the  so  ir! 
sum  of  £16.  and  upwards;  though  if 
the  negative  had  been  of  such  tender 
of  the  said  sum  only,  that  would  he 
taken  to  refer  to  the  specific  sum  men- 
tioned which  rnio-ht  be  so  tendered. 
Ford  v.  Lover,  M.  43  G.  3.  110 

,  A  foreigner  whose  general  residence 
is  abroad,  and  who  only  landed  here 
for  a  temporary  purpose,  viz.  to  make 
an  Affidavit  to  hold  the  defendant  to 
bail,  may  properly  describe  his  place, 

of 


ANNUITY. 


APPEAL. 
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of  abode  to  be  in  his  OAVH  country,  and  j 
not  at  the  place  where  the   affidavit 
was  sworn,  Avithin  the  meaning  of  the 
rule  of  court,  Mich.  15  Car.  2.  Bouet. 
v.  Kittoe,  M.  43  G.  3.  Pa;je\54 

3.  One  Avho  became  surety  for  the  de- 
fendant before  his  discharge  under  an 
insolvent  debtor's  act, and  was  afier- 
Avards  obliged  to  give  a  HCAV  security 
of  abond  and  warrant  of  attorney,  &c. 
for  the  old    debt,  cannot  thereupon 
hold  the  defendant  to  bail  by  an  affi- 
davit as  for  so  much  money  paid  to 
his  use.       Taylor  v.  Hnjyins,  M.  43 
G.  3.  169 

4.  One  Avho  Avas  discharged  out  of  cus- 
tody upon  an  arrest  in  a  former  action, 
for  default  of  the  plaintiff  in  not  do- 
ciaringagainsthim  in  time, cannotbe 
balden  to  special  hail  under asecond 
writ  for  the  same  cause  of  action  in 
substance;  the  first,  affidavit  to  hold 
to  bail  being  adapted  to  a  demand  in 
trover  for  goods,  and  the  second  for 
money  had  and  received  upon  a  sup- 
position that  the  goods  had  been  sold 
by  the  defendant  for  the  plaintiff,  and 
the  money  received  to  his  use.      I  in- 
lay v.  Ellefocn,  II.  43  G.  3.          309 

AGREEMENT. 

1 .  An  executory  agreement  for  the  mak- 
ing and  putting  up  of  certain  machines 
in  the  party's  house  is  required  to  be 
stamped  like  any  other  agreement, 
not  b.'ing  within  the  exception  in  the 
stamp  acts  in  favour  of  agreements, 
&c.f or  or  relating  to  the  sale  of  goods,  j 
Buxton  v.  Bcdall,  H.  43  G.  3.  303  \ 

'2.  A  parish  cannot  discharge  themselves 
by  any  agreement  with  others  from  a 
liability  to  do  an  act  required  of  them 
by  iaAv.  Rex  v.  The  Mayor,  ^c.  of 
Liverpool,  M.  43  G.  3.  80 

ANNUITY. 

1.  Where  the  grantee  of  an  annuity,  set 
asidefor  a  defective  registry ,brings  an 
action  for  money  had  and  received,  to 
recover  back  the  consideration-money 
paid  for  it,  the  grantor  may,  under  a 
plea  of  set-off,  set  off  the  payments 
made  in  respect  of  such  annuity, 
though  for  mo;e  than  six  years,  unless 


the  plaintiff  reply  the  statute  of  limi- 
tations. Hicks  v.  Hicks,  M.  -13  G.  3. 

Page  l(j 

.  The  first  part  of  a  memorial  of  an  an- 
nuity ,-itating  a  bond,  by  which  certain 
persons  became  bound  to  the  grantee, 
maybe  explained  by  a  subsequent  part 
setting  fof*th  another  bond,  in  which 
the  first  is  recited  as  a.  joint  and  several 
bond;  such  recital  not  being  inconsist- 
tcnt  with  the  preceding  allegation,but 
only  explaining  what  was  before  left 
short  in  the  description  of  the  first 
bond.  Coarev.  Gibletf,EA3G.  3.  4G1 

.  Where  a  memorial  of  an  annuity 
omitted  to  register  certain  bonds, 
Avhereby  the  grantor  for  whose  life  th;3 
annuity  Avas  granted  bound  himself  to 
pay  the  grantee  a  certain  sum  if  he 
Avent  abroad  in  a  military  capacity 
during  three,  several  years  following 
the  grant,  of  an  annuity  -.held  that  the 
annuily  Avas  theieby  vacated;  and 
the  Court  thereupon  set  aside  the 
warrant  of  attorney  and  judgment 
given  amongst  other  instruments  for 
securing  the  annuity.  Ckawncr  v. 
Whaley,  E.  43  G.  3.  500 

A  deed  for  securing  an  annuity  con- 
taining a  stipulation  that  the  trustee 
should  permit  the  grantor  to  take  the 
rf.-nU  and  profits  until  default  in  the 
pay.nent  of  tlie  annuity,  and  that  in. 
cms  the  annuity  should  be  in  ar  rear  for 
sii'iy  days,  the  trustees  might  enter 
and  raise  sufficient  to  satisfy  it,  and 
suffer  the  grantor  to  take  the  overplus 
from  time  to  time,  is  not  satisfied  by  a 
memorial  only  describing  such  deed 
as  containing  the  usual  powers  of  en- 
try and  distress,  and  perception  of  the 
rents  and  profits  of  the  premises,  for 
better  securing  and  enforcing  tht.  pay- 
ment of  the  annuity.  DCS  Enfans  v. 
Q'Brycn,  E.  43  G."  3.  of;9 

APPEAL. 

.  By  s.19.  ofstat,13G.3.c.78.  where  an 
order  of  justices  has  been  made  for 
stopping  lip  a  road,  an  appeal  is  given 
to  "  the  purty  grieved  by  any  such 
"  order  or  proceeding  at  the  next 
"  Q'.taricr  Sessions  after  such  order 
"  made  or  proceeding  had,"  $•<,'. .-held 
that  the  appeal  must  be  made  to  the 
Q  q  3  Quarto,' 
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Quavter  Sessions  next  after  the  order 
made,  without  reference  to  any  notice 
received  by  the  appellant  of  such 
order.  Rex  v.  the  Justices  of  Staf- 
fordshire, M.  43  G.  3.  Pagelol 
2.  II"  upon  an  appeal  lodged  against  an 
„.  order  of  removal  the  Sessions  are  of 
opinion  that  reasonable  npticehas  nof. 
been  given  by  the  appellant  to  the  re- 
spondent parish,  they  cannot  dismiss 
the  appeal  on  the  ground  that  notice 
mio-ht  have  been  aiven,  in  time,  but 
are  bound  by  the  direction  of  the  stat. 
9  G.  1.  c.  7.  s.  8.  to  adjourn  the  ap- 
peal to  the  next  sessions.  7?f.r  v. 
The  Justices  nf  Buckinghamshire,  H. 
43  G.  3.  34-2 

ARBITRATION. 

See  AWARD. 
ARREST. 

1.  A  defendant  in  a  cause, attending  an 
arbitrator  to  be  examined  as  a  witness 
under  a  ruie  of  Court,  is  privileged 
from  arrest,   eundo,   morando,  et  re- 
d-undo.    Spcnce  v.  Stuart,  Bart.M. 
43  G.  3.  89 

2.  No  action  wili  lie  for  riot  prevrntina 
b-it  pcrihittiir.;  'i.itdstifferimj  the  plaiii- 
t.if  to  be  arre.s,ed,   atVr  payment  ol 
debt  and  costs  owing  to  Tne  defend- 
ant, upon  a  writ  sued  out  before;  su  •!• 
payment.      Mfdieo  is  the  gist   of  all 
actions  for  injuries    of   that    nature. 
Pu'jc  v.  Wipk,  If.  43  G.  3.          314 

'ASSETS. 
Sec  AD  MI. MSTK  AT  on,  c^c.  No.  3. 

ASSUMPSIT. 
Sac  AxxrriY,  No.  1. 
1.  The  defendants  gave  the  plaintiff 
their  own  bills,  ae.  epud  by  third 
persons,  in  exchange  for  acceptance 
01  other  bills  drawn  by  them  on  him; 
the  difil-n.nl  sets  cf  which  tallied  in 
t 'is  ;rross  anHiiint,  except  a  few  shil- 
lings in  OIK;  instance  which  was  paid 
ai  the  time,  in  order,  as  it  was  c-xpn  s- 
s  d,  t<>Jr,,islt  the  transftt  ';<»/  ;  and  ex- 
cept that,  in  two  instances  out  of  rive 
the  acceptances  so  given  by  the  d<  f.  n- 
nantsvcre  made p.iyablc  two  davsbe- 
t'/re  the  fountrr-accf-j.-rancc-s  of  ti.c 
I'laintul':  but  no  stress  was  hud  at  the 


time  on  these  trifling  differences.  Held 

that  the  transaction  being  that  of  an 
absolute  exchange  of  securities,  each 
party  was  confined  to  his  remedy  on 
those  securities,  and  that  the  law 
would  not  raise  an  implied  promise 
in  the  defendants,  who  had  become 
bankrupts,  to  repay  to  the  plaintiff 
the  amount  on  the  balance  of  his  ac- 
ceptances paid  after  such  bankruptcy. 
Buckler  v.  Buttivant  and  White,  M. 
43  G.  3.  Patjr  72 

2.  A  count  in  assumpsit  to  the   plaintiff 
us  executrix,  for  money  paid  by  her 
to  the  defendant's  use,  may  be  joined 
with  another  count  on  promises  made 
to  the   testator:  for  non  constat  but 
that  she  might  have  been  compelled 
to  pay  the  money  upon  an  obligation 
by  the  testator  as  surety  for  the   de- 
fendant to  a  creditor,  in   which  case 
the  law   would  raise  an  assumpsit  in 
him  to  reimburse  the  testator's  estate  ; 
and  the  money  so  recovered  by  the 
executrix  would  be  assets.      Ord.  v. 
F-en/rick,   Executrix  in   Error.     !\I. 
43  G,  3.  104 

3.  \\hcre  the  plaintiff  lent  his  indorse- 
ment upon  a  bill  at.  the  desire  of  the 
drawer,  hut  without  any  privily  with 
the   defend. nit,  (the    ;u  cc- ptor.)   who 
had  himself  no    consideration  at  the 
mm  for  such  acceptance  ;and  t!v  day 
before  the  bill  became  due  the  defend- 
ant became  bankrupt,  and  it   w,;s  im- 
mediately aftertaken  up  by  the  plain- 
tiff (the  i'ndorserj  <.'i;t  of  the  hands  of 
indoisee:   held     that  the    bill  being 
provf-uble  as  a  debt  undc  r  the  defend- 
ant's commission,  and  there  being  1:0 
privity  ofcuiitracl  l)et\vc  eu  thcae  par- 
ties collateral  to  thebill,  like  the  case 
of  principal  and  surety,  nor  any  pro- 
mise' of  indemnity,  the  plaintifi' could 
not  ri  cover  the  amount  »;f  tin-  bill  paid 
after  the  bankruptcy  against  the  de- 
ft ndant  who  had  obtained  the  certifi- 
cate.     L'oulc  v.  B(utcr,M.  -13  G.  3. 

177 

4.  Where  credit  was  given  by  ir.-rr.j-.cr. 
brokers  in  an  account  delivered  in  bv 
them  to  an  underwriter  ('<'!•  the  nrcmi- 
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not  to  pay  the  moneyover  to  the  under- 
writer,and  indemnified  them  for  with- 
holding it:  held  that  the  underwriter 
could  not  maintain  an  action  against 
the  brokers  to  recover  such  premiums 
as  for  money  had  and  received  by  them 
to  his  use,  the  transaction  being  ille- 
gal, and  the  money  not  having  been 
actually  paid,  but  only  credit  given  for 
it  on  account.  Edyar  and  another, 
Assignees  of  Garden,  a  Bankrupt,  v. 
Fowler,  H.  43  G.  3.  Page  222 

5.  A  garnishce,  against  whom  a  reco- 
very was  had  in  the  mayor's  court,  in 
foreign  attachment  after  a  summons  to 
the  defendant there,and  nihil  returned, 
may  protect  himself  by  giving  such 
proceedings  in  evidence  upon  non  as- 
sumpsit  in  an  action  to  recover  the 
same  debt  brought  by  the  defendant 
below,  without  proving  the  debt  of 
the  plaintiff  below,  who  attached  the 
money  in  his  hands  :  although  by  the 
course  of  proceedings  in  the  mayor's 
court  bail  not  having  been  put  in, 
the  plaintiff  below  was  not  obliged  to 
prove  the  debt  to  entitle  himself 
to  recover  against  the  garnishee. 
M"  Daniel  v.Hughes,  J7.43G.3.  3G7 

AUCTION. 

1 .  Where  the  agent  of  the  owner  at  an 
auction  for  the  sale  of  an  estate  put. 
it  up  in  so  many  lots  at  certain  prices, 
and  no  person  bidding  for  the  same, 
he  put  it  up  again  in  fewer  lots  at  other 
certain  prices;  and  still  no  person  bid- 
ding, he  put  it  up  all  together  in  one 
lot,  at  a  seriain  price  ;  and  on  no  per- 
sonsbidding,  the .estate  was  withdrawn 
from  sale  :  held  that  this  is  not  a  bid- 
ding of  the  ownei  by  an  agent,  so  as 
to  subject  the  party'  to  the  auction 
duty  for  want  of  a  notice  in  writing  to 
the  auctioneer  (previous  to  the  auc- 
tion) of  such  agency  as  required  by 
stat.  19  G.  3.  c.  56.  and  28  G.3.  c.37. 
iu  order  to  excuse  the  owner  from  the 
payment  of  the  auction  duty.  Crnso 
v.  Crisp,  H.  43 G.  3.  337 

AWARD. 

I.  Where  the  lessor  of  the  plaintiff  and 
tht  defendant  in  ejectment  had  before 


rcfrrrcd  their  right  to  the  land  to  an 
arbitrator,  who  had  awarded  in  favour 
of  the  lessor,  the  award  concludes 
the  defendant  from  disputing  the 
lessor's  title  in  an  action  of  eject- 
ment. Doe  d.  Morris  and  another  v. 
Prosscr,M.  43  G.3.  Page  1.5 

2.  If    an  arbitrator    profess  to  decide 
upon  the  law,  and  he  mistake  it,  the 
Court  will  set  asidethe  award , although 
the  arbitrator's  reasons  do  notappear 
upon  the  face  of  the  award,  but  only 
upon  another  paper  delivered  there- 
with. So  it  seems  it  would  be  if  such 
reasons  appeared  in  any  other  authen- 
tic   manner   to   the  Court.     Kent  r. 
Elstob  and  others,  J/.43  G.  3.          1 8 

3.  The  Court  have  jurisdiction  in  the 
case  of  an  award  under  the  stat.  9  & 
10  TF.3.  c.   15.,  though   the  submis- 
sion bond  were  to  make  the  award  a 
rule  of  Court, instead  of  the  submission. 
Pedlcy\.Wcstmacot,EA3  G.3.     603 

BAIL. 

.See    AFFIDAVIT    TO    HOLD    TO  BAIL. 
PRACTICK,  No.  15. 

1 .  Time  enlarged  for  bail  to  surrender  a 
bankrupt  under  examination.  Maude 
v.  Jouett,  M.  43  G.  3.  45 

2.  B.R.  have  power  to  bail  indiscre- 
tion in  all  cases  of  felony,-* as  well  as 
other  offences.       Rex.  v.  Marks,  M. 
43  G.  3.  163 

3.  One, who  was  committed  to  Neivgate 
by  commissioners  of  bankrupt  for  not 
answering    satisfactorily    to  certain 
questions,must,for  the  purpose  of  be- 
ing surrendered  by  his  bail  in  a  civil 
suitjbe  brought  up  by  habeas  corpus 
issued  on  the  crown  side  of  the  court, 
on  which  side  also  must  be  taken  the 
subsequentrule  for  his  surrenderin  the 
action,  his  commitment  pro  forma  to 
the  marshal,  and  his  recommitment  to 
Newgate  chargedwiththe  several  mat- 
ters.   Taylors  case.  H.  43  G.3.     232 

4.  Where,   after  due   notice  of  render 
of  the  principal,  the  plaintiff  still  pro- 
ceeds against  the  bail  in  the  action  of 
debt  upon  the  recognizance,because 
no  offer  was  made  by  them  to  pay  thf 
costs  in  the  suit  against  them, nor  any 
rule  obtained  by  them  to  stay  proceeu  - 
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ings  in  the  action  against  them  on 
payment  of  costs  ;  held  the  subseqent 
proceedings  irregular,being  contrary 
to  the  rule  of  court.  Trin.  I  Ann. 
which  says  that  on  such  notice  of  ren- 
der till  further  proceedings  against 
the  bail  shall  cease.  Byrne  v.Aguilar, 
IT.  43.  G.  3.  Paye  306 

5.  One  who  was  discharged  out  of  cus- 
tody upon  an  arrest  in  a  former   ac- 
tion, for  default  of  the  plaintiff  in  not 
declaring  against  him  in  time, cannot 
be  holden  to  special  bail  under  a  se- 
cond v.'rit  for  the  same  cause  of  action 
in  .substance;  the  first  affidavit  to  hold 
to  bail  being  adapted  to  a  demand  in 
trover   for  goods,  and  the  second  for 
money  had  and  received,  upon  a  sup- 
position that  the  goods  had  been  sold 
by  the  defendant  for  the  plaintinyand 
the  money  received  to  his  use.   halm/ 
v.  Ellcfsen,  H.  43  G.  3.  309 

6.  Upon  a  writ  of  error  sued  out  by  the 
principal  after  the  bail  are  fixed]  and 
proceedings  against  them  in  sci re  fa- 
cias,the  Court  will  only  stay  procced- 

•  ings  against  the  bail  pending  the  writ 
of  error  on  the  terras  of  tli^  bill's  un- 
dertaking to  pay  the  condemnation 
money,  and  the  costs  of  the  scire  fa- 
cias; and,  (if  it  be  a  case  in  whi.-h 
there  is  no  ball  in  error,)  to  pay  the 
costs  aho  of  the  writ  of  error  if  judg- 
ment should  be  affirmed.  Buchanan 
v.  Alder  sand  another,  E.  43G.3.  546 

7.  If  the  second  v.'rit  of  seire  facias  bo 
in  proper  ti:ne  on  the  file  in  the  she- 
riff's orticf:,that  is  sufficient  towarrant 
proceedings  against  the  bail,  though 
it.  were  not  entered  in  the  scivc  ficias 
book  i:i  the  sheriff'*  office,  which    is 
mere!;,  a  private,  book  for    his    o\vn 
ro'iver.iencc.      h'c./icurd  v.  Rt.niun  <l 
and  ano/./i/:r,  E.  43  G.  3.  .070 

BANKRUPT. 

K'ifi  Ass  r  Mrs  IT,  No.  1.  BYII,,  No.  3. 
P;:.:,sor  EXCHANGE.  &r.  No.  1. 
ivropi'isT,  rx  T  i<AN.-rrr. 

I .  In  an  action  by  the  asc-ignee  f,fa  hone' 
given  to  the.  Lord  Chancellor  hv  the 
petitioning  creditor  of  a  b;u:kni|>i  nn-- 
df-r  thr  Mat.  r,  (j.  -2.  c.  30.  s.  23.  (and 
whir-h  \va>  ar-.signrd  b\-  tlv.-  Loui  ("!iar- 
oeilor  to  a  creditor  of  the  bankrupt, 


on  the  ground  of  the  commission  hav- 
ing   been    sued    out    fraudulently) ; 
wherein  the  defendant  by  his  plea  set 
forth  the  Lord  Chancellor's  order  for 
the  assignment;  whereby  it  appeared 
that  he  had  pre\  ionsly  ordered  a  cer- 
tain sum,  received  by  the  defendant  of 
the  bankrupt,  to  be  refunded,  and  fur- 
ther ordered  the  bond  to  be  assigned 
to  the  plaintiff,  and  the  costs   of  the 
petition  to  be  paid  by  the  defendant ; 
and  then  the   plea  averred  payment 
before  the  suing  out  of  the  plaintiff's 
writ  of  the  particular  sum  mentioned, 
and  the  costs  m  satisfaction   of  the 
dama^fs  sustained  by  the  bankrupt's 
estate  ;  and  that  neither  the  plaintiff 
nor  the  bankrupt's  estate  had  sustain- 
ed any  other  damage  vll.ru  the  sums 
so  p. iid  to  the  plaintiff:  held  such  plea 
to  be  no  answer  to  the  action  ;  fer  by 
such  order   of  the  Lord  Chancellor 
rniist.  be   understood  that  the  whole 
penalty  of  the  bond  was  assigned  to 
the  plaintiff  as  creditor  and  assignee 
of  the  estate  under  a  second  commis- 
sion,(and  the  party  grieved  by  the  first 
fraudulent  commission),by  way  of  sa- 
tisfaction in  damages  for  the   injury 
sustained.     But  it  w;\s  also  consider- 
ed to  be  competent  to  the  Lord  Chan- 
cellor   to    review  the   former   order, 
even  after  judgment  for  the  plaintiff 
for  the  whole  penalty,  and  to  direct 
the  whole  or  any  part  of  such  penalty 
to  be  applied  accordingly.    *8/yaY/<v/  v. 
F.dmMiSi.n,  M.-W  G.  3."        Pa^e  22 

2.  It  seems  thr^t   t.oich    a    bond    is    not 
within  the  stat.  8  <y  9  \V.  3  c.  1  1 .  ,v.  3. 
by  which  a  jurv  i-;  to  a:-ses?  d  ima«>  s; 
because  by  the  slut.  ;~>  G.'2.  c. '.'.>).  the 
damages  are  to  be  ascertained  by  the 
Lord   Chancellor;    •  '-ihor'jh  he.;   uia.y 
assist  his  conscience  bv  directing  an 
inquiry  before    a  ."\iustu'  or  an  iss.'o, 
sil  law'.  ih. 

3.  'iiiue  enl,'!i->red  K>r!>a!ito  .-urr.  r;der  a 
bankrupt  \\'..'\-  :  •  xi'-nii:  ation.  Maude 
\.  Join-it,  M.  •]'•-•  G.  :,.  14.3 

^.  \Vln.re  the  p^.intiff  ier.t  \>\>  iudorse- 
nu  nt  ur>r.n  a  b;J!  of.  the  de-ire  of  ihe 
drawer,  bill  vviiiiGui.  ai:v  p;  i\  i;y  v.;;h 
T '':•'•  <a  i'  ;.ti •;;;*,  (Ihc  ;<c(vtj; or, )  \vho 
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before  the  bill  became  due  the  defend- 
ant became  bankrupt,  and  it  was  im- 
mediately after  taken  up  by  the  plain- 
tiff (the  indorser)  out  of  die  hands  of 
tiie  indorsee  :  held  that  the  bill  being 
proveable  as  a  debt  under  the  defend- 
ant's commission,  and  there  being  no 
privity  of  contract  between  these  par- 
lies  collateral  to  the  bill,  like  the  case 
of  principal  and  surety,  nor  any  pro- 
mise of  indemnity,  the  plaintiff  could 
not  recoverthe  amount  of  the  bill  paid 
after  the  bankruptcy  against  the  de- 
fendant, who  had  obtained  his  certifi- 
cate. II mile  v.  Baxter,  J/.  43  G.  '3. 
Pcf/e  177 

5.  Onewho-had  committed  a  secret  act 
of  bankruptcy  procures  the  defendant 
to  lend  him  his  acceptance,  and  as  a 
security  pledges  the  lease  of  his 
house  ;  and  having  drawn  the  bill  pav- 
able  to  his  own  order,  indorses  it  to 
the  plaintiff  for  a  valuable  considera- 
tion, without  notice  of  his  bankrupt- 
cy :  held  that  in  an  action  by  the  plain- 
tiit',  as  indorsee  against  the,  acceptor, 
the  huter  could  not  defend  himself  on  j 
the  ground  of  i he-  drawer's  bankruptcy 
at  the  time  of  such  indorsement,  or 
because  tlie  assignees  had  withdrawn 
from  him  the  k-ase  deposited  as  a 
security.  Ardcn  v.  Walliins,  H.  43 
G.  3.  '  317 

0.  Where  time  is  to  be  computed  from 
an  act  done,  the  day  on  which  such 
act  is  done  is  to  IK-  included  in  the 
computation.  Therefore,  where  the 
stat.  21  Jac.  1.  s.  19.  s.  '2.  enacts 
that  a  trader  lying  in  prison  two 
moiuhs  (i.  c.  two  lunar  months)  after 
an  orrest  fur  debt,  sh-.-.ll  be  adjudged  a 
bankrupt, that  includes  the  day  of  the 
arrest,  Glttssiugton  and  others,  Assifj- 
?'rt-j  (if  Dickey  a  Bankrupt,  v.  Kuic- 
lias,  1L  43  6.  3.  407 

BARON  AXD  FEME. 

S:'<-   Hi"  SI',  .VXD     AXD     "\VlFE. 

BASTARDY— ORDER  OF. 

Kce.  ORDJ-.H  OF  JUSTICES. 
BILLS  OF  EXCHANGE,  &c. 


in  exchange  for  acceptances  of  other 
bills  drawn  by  them  on  him,  the  differ- 
ent sets  of  which  tallied  in  thegross  a- 
mount :  except  a  few  shillings  in  one 
instance  which  was  paid  at  the  time,  in 
order,  as  it  was  expressed,  to  finish  the 
transaction;  and  except  that  in  two  in- 
stances out  of  live  the  acceptances  so 
given  by  the  defendants  were    made 
payable  tAvo  days  before  the  counter- 
acceptances  of  the  plaintiff,  but  no 
stress  was  laid  at  the  time  on  these  tri- 
fling differences.    Held  that  the  trans- 
action being  that  of  an   absolute  cx- 
chanr/e  of  securities,  each  party  was 
confined  to  his  remedy  on  those  secu- 
rities, and  that  the  law  would  not  raise 
an  implied  promise  in  the  defendants, 
who  had  decome  bankrupts,  to  repay 
to  the  plaintiff  the  amount  on  the  ba- 
lance of  his  acceptances  paid  after 
such  bankruptcy.     Buckler  v.  Butti- 
vant  and  White,  M.43G.  3.  Pacjcll 
2.  AYhere  the  plaintiff  lent  his  indorse- 
ment upon  a  bill  at  the  desire  of  the 
drawer,  but  without  any  privity  with 
the   defendant,  (the  acceptor,)  who 
had  himself  no  consideration  at  the 
time  for  such  acceptance, ;  and  the  day 
before  the  bill  becamedue  the  defend- 
ant became  bankrupt,  and  it  was  im- 
mediately after 'taken  up  by  the  plain- 
tiff (the  indorse- r)  cut  of  the  hands  of 
the  indorsee:  held  that  the  bill  being 
proveable  as  a  debt  under  the  defend-* 
ants'  commission,  and  there  being  no 
privity  of  contract  between  these  par- 
ties collateral  to  the  bill,  like  the  case 
of  principal  and  surety,  nor  any  pro-' 
mise  of  Indemnity,  the  plaintiff  could 
not  recover  the  amount  of  the  billpaid 
p.ficr  the  bankruptcy  against  the  de- 
fendant v.-ho  had  obtained  his  certifi- 
cate.    Ilonh  v.  Baxter,  M.  43  G.  .1. 

177 

3.  One  who  had  committed  a  secret  act 
of  bankruptcy  procures  the  defendant 
to  lend  him  his  acceptance,  and  as  a 
s(  ciirity  pledges  the  lease  of  his  house; 
sr.d  huving  drawn  the  bill  payable  to 
his  Gv,-fi  order, indorses  it  to  the  plaintiff 
j  for  a  valuable  cosideration,  without 
notice  of  his  bankruptcy  :  held  that,  in 
an  action  by  the  plaintiff,  as  indorsee, 
ag-.Thn.vt  the  acceptor,  the  latter  could 

not 


614 


BOND. 


BURNING. 


not  defend  himself  on  the  ground  of 
the  drawer's  bankruptcy  at  the  time  of 
such  indorsement,  or  because  the  as- 
signees had  withdrawn  from  him  the 
lease  deposited  as  a  security  for  his 
acceptance.  Arden  v.  Wat /tins,  H. 
43  G.  9.  Paac  317 

4.  An  action  lies  by  the  indorsee  against 
the  indorser  upon  a  bill  of  exchange 
immediately  on  the  non-acceptance  by 
the  drawee,  though  the  time  for  which 
the  bill  was  drawn  be  not  elapsed. 
Balling'dls  v.  Glostcr,  E.  43  G.  3.481 

BOND. 

Sec  AXXVITY,  No.  '2.     HrsBAXD  AND 
WIFE. 

1.  Tn  an  action  by  the  assignees  of  a 
bond  given  to  the  Lord  Chancellor  by 
the  petitioning  creditor  of  a  bankrupt 
under  the  stat.  5  G.  2.  c.  30.  £.23. 
(and  which  was  assigned  by  the  Lord 
Chancellor  to  the  creditor  of  the  bank- 
rupt on  the  ground  of  the  commission 
having  been  sued  out  fraudulently,) 
wherein  the  defendant  by  his  plea 
set  forth  the  Lord  Chancellor's  order 
for  the  assignment;  whereby  it  ap- 
peared that  he  had  previously  ordered 
a  certain  sum  received  by  the  defend- 
ant of  the  bankrupt  to  be  refunded, 
and  further  ordered  the  bond  to  be  as- 
signed to  the  plaintiff,  and  the  costs  of 
the  petition  to  be  paid  by  the  defend- 
ant; and  then  th"  plea  averred  pay- 
JMCH£  before  the  suing  out  of  the  plain- 
tiff's writ,  of  the  particular  sum  men- 
tioned and  the  costs,'??  satisfaction  of 
theotawaf/essustaim  d  by  the  the  bank- 
rupt's estate;  and  that  neither  the 
plaintiff  or  the  bankrupt's  estate  had 
sustained  any  other  damages  nf.friil\ic 
sums  sopuid  to  the  plaintiff:  held  such 
plea  to  be  no  answer  to  the  action  ;  for 
by  such  order  of  the  Lord  Chancellor 
mustbe  understood, that  the  wholepe- 
naltyofthe  bond  was  assigned  to  the 
plaintiff,  as  creditor  and  assignee  of 
the  estate  under  a  second  commis- 
sion,(and  therefore  a  parly  grieved  by 
the  firstfraudulent  commission)!  >y  way 
of  satisfaction  in  damages  for  the;  in- 
jury sustained.  But  it  was  also  con- 
sidered to  be  competent  to  the  Lord 


Chancellor  to  review  his  former  order, 
even  after  judgment  for  the  plaintiff 
for  the  whole  penalty,  and  to  direct 
the  whole  or  any  part  of  such  penalty 
to  be  applied  accordingly.  Smith  v. 
Edmonson,  M.  43  G.  3.  *  Page  22 

2.  It  seems  that  such  a  bond  is  not  with- 
in the  stat.  8  &  9  W.  3.  c.  11.  s.  8. 
by  which  a  jury  is  to  assess  damages  ; 
because  by  the  stat.  5  G.  2.  c.  30.  the 
damages  are  to  be  ascertained  by  the 
Lord  Chancellor ;    although  he  may 
assist  his  conscience  by  directing  an 
inquiry  before  a  Master,  or  an   is>ue 

•   at  law.  ib. 

3.  The    husband  having  taken   a  bond 
conditioned  to  pay  his  wife  an  annuity 
by  the  obligor,  the  latter  cannot  with- 
out the  assent  of  the  husband  acree 
with  the  wife  to  discharge  himself  from 
future  payments  of  the  annuity  for  a 
certain  period  in  consideration  of  his 
discharging1  certain  debts  of  the  hus- 
band ;  but  the  husband  may  notwith- 
standing sue  for  the  arrears  of  the  an- 
nuity when  due.  Broivnv.  John  'Rc.ii- 
«?»,//.  43  G.3.  331 

4.  Where  a  bond  by /-I.,  reciting  that. 
13.   intended  to  open   a  banking  ac- 
count  with    C.,  D.,  and  E.,  as  his 
bankers,  was  conditioned  for  payment 
to  them  of  all  sums  from  time  to  tiir.e 
advanced  to  B.  at  the  baaki;}(/  lioiite  of 
C.,D.,  and  E.:  held  that  on  C.'s  death 
such  obligation   ceased,  and    did  not 
cover  future  advances  made  after  an- 
other partner  was  taken  in;  and  that 
E..  who  was  indebted  to  the  house  at 
C.'s  death,  having  afterwards  paid  off 
the  balance  v\hich  was  applied  at  the 
time  to  the.  old  debt  incurred  in  C.'s 
lifetime.       A.  was  wholly  discharged 
from   his   obligation.      Strange  and 
others,  surviri/t'/  Partners  ofWalwyn 
v.  Lcc,  E.  43  G.  3.  4S4 

BRIBERY. 

See:  WITNKSS,  No.  4. 
BURNING. 

The  burnin;/  of  a  mill-house,  not.  parcel  of 
any  dwelling-house,  is  not  felonrwith- 
in  Ihe  st.it.  9.  G.  1.  c.  22.  which  gives 
a  remedy  to  the  party  grieved  against. 
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the  hundred,  though  within  the  stat. 
9  G.  3.  which  omits  the  remedial 
clause.  Hilsev.  The  Inhabitants  of 
the  Hundre.dofShreiusbury,EA3  G.3. 
Paye 457 

BY-LAW 

A  by-law  altering  the  qualification  of 
persons  to  be  taken  as  apprentices  by 
the  members  of  a  corporation,  in  order 
to  acquire  their  freedom,  by  a  certain 
servitude,  is  not  warranted  by  a  cus- 
tom of  such  body,  which  claimed  by 
prescription  to  make  by-laws  regula- 
ting the  number  of  persons  to  be  taken 
as  apprentices.  Ite^v.  Tap.penden, 
M.  43  G.  3.  ISO 

CASES  explained, questioned,  or  denied. 

Boson  v.  Sandford  -  69 

Britton  v.  Cole  -  133 

Brooks  v.  Roitcrs  -  82 

Decks  v.  Striitt      -  -  133 

Fisher  v.  Lane      -  -  372 

Hf-ppcl  v.  /\Vtf<y      -  -  (JOG 

Hoicis  v.  Witty  ins  -  &~ 

Israel  v.  Douglas-  -  171 

CHALLENGE. 

&re  D rr. LI. ING. 

CHARTER-PARTY. 

! .  Where  in  charter-party  of  affreight-  j 
ment  provided  that  in  case  of  the  "in-  ; 
"abnitv   of  the    ship  to    execute    or  • 
"  proceed  on  the  service,  "certain  per-  I 
sons  should  bo  at  liberty  to  make  such 
abatement  o;it,  of  the  freight,  as  they 
should  think  rea-onable  ;  held  that  un 
inability  of  the  ship  to  proceed  to  sea 
for  vant  of  man  to  na\ij;aie  her  was 
vithin    the    proviso,    although  such 
want  of  men  proceeded  from  the  ra- 
vages of  the  small-pox  amongst  the 
original  crew,  the  death  of  some,  and 
the  desertion  of  others  from   fear  of 
tbo  distemper,  and  an  impossibility  of 
procuring  others  on  the  spot  in  their 
room.  Beaii>on  v.  Schunk,Hill.  43  G.3. 

0  3  3 

2.  A  trader  in  England  charters  a  ship 
on  certain  conditions  for  a  voyage  to 
Russia ,  and  to  bring  goods  home  from 
his  correspondent  there,  who  accord- 


ingly ships  the  goods  on  account  and 
at  the  risk  of  the  freighter,  and  sends 
him  the  invoices  and  bills  of  lading  of 
the  cargo :  held  that  the  delivery  of 
the  goods  on  board  such  chartered 
ship  does  not.  preclude  the  right  of 
the  consignor  to  stop  the  goods  while 
in  transitu  on  board  the  same  to  the 
vendee,  in  case  of  his  insolvency  in 
the  mean  time  before  actual  delivery, 
any  more  than  if  they  had  been  deliv- 
vered  on  board  a  general  ship  for  the 
same  purpose.  And  a  demand  of  the 
goods  having  been  made  !>y  the  agent 
of  the  consignor,  upon  the  captain, 
before  they  were  unloaded ;  after 
which  he  delivered  them  to  the  assig- 
nees of  the  vendee  :  held  that  the  con- 
signor might  maintain  trover  against 
the  assignees.  Bohtlingk  and  others^. 
f/iqlis  a/id  others,  Assignees  of  Crane, 
a  Bankrupt,  H.  43  G/3.  Paye  381 

CHURCH. 

1.  Where  a  rector  was  cited  in  the  epis- 
copal consistorial  court  to  shew  cause 
why  the  ordinary  should  not  grant  to 
aparishionera  faculty  for  stopping  up 
a  windov/  in  a  church,  against  which 
it  was  proposed  to  erect  a  monument, 
to  the  granting  of  which  the  rector 
dissented^  notwithstanding  which  the 
court  below  were  proceeding  to  grant 
the  faculty  with  the  consent  of  the 
ordinary:  held  to  be  no  ground  fora 
prohibition,  but  mere  matter  of  ap- 
peal if  tli':  rector's  reasons  for  dissent- 
ing were  improperly  over-ruled.  Bal- 
wcr,  Clerk,  v  Hase,H.  43  G.  3.  217 

COALS. 

1.  In  March  1R02  the  statute  3  G.  2. 
c.  £0.  5.  13.  giving  a  penalty  against 
dealers  in  coals  within  the  metropolis 
and  ten  miles  round  for  not  justly  mea- 
siinng  coals  sold  bv  ihe  chaldron,  ac- 
cording to  the  lawful  bushel  directed 
by  the- stat.  12  Ann.  st.  2.  c.  17.  s.  11. 
was  a  subsisting  law;  and  held  that 
evidence  of  such  coals  proving  short 
upon  re-measurement  was  admissible 
to  prove  the  charge  of  their  not  having 
bee  njusily  measured.  But  QM.  Whether 
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the  statute  3  (1.  2.  c.  26.  were  a  sub- 
sisting law  after  Jul>i  1802,  Avhen  the 
stat. '26  G.  3.  c.  108.  was  revived  by 
the  stat.  42  G.  3.  c.  89.  Warren  q.  i. 
$c.  v.  Windle,H.  43  G.  3. 

Pa-je  20.0 

2.  A  dealer  in  coals  by  the  chaldromv  ho 
sold  to  another  by  the  chaldron  a  cer- 
tain quantity  as  and  for  10  chaldron*; 
of  coals  pool  measure,  without  justly 
measuring  the  same  with  the  lawful 
bushel  of  Queen  Anne,  is  liable  to  the 
penalty  of  £50.  imposed  by  the!3th 
sect,  of  the  stat.  3  Geo.  2.  c.  26.  upon  '; 
such  defaulters  who  sell  coals  In/  the 
chaldron  or  lesser  quantity  wif.hunt 
measuring  them.  Parish  ij/ii  tan)  v.  i 
Thompson,  E.  43  G.  '}. 


COMMITMENT. 

Though  a  warrant  of  commitment  for 
felony  be  informal,  y*.t  if  the  corpus  - 
delicti  appear  in  the  depositions  re- 
turned to  the  court,  they  will  not  bail 
but  remand  the  prisoners.  Rex  v. 
Gcorye  Marks  and  others,  7)7.43  G.3. 

157 

And  this  is  now  done  by   making 
out  a  new  'arid  regular    warrant  of  • 
commitment.  ib. 

CONDITION. 

1.  Where  a  charter-party  of  affre.ight- 
ir.ent  provided  that  in  case  of  the  "in- 
"abillity  of  the  ship  to  execute  or  pro- 
"ceed   on  the  service,"  certain  per- 
sons should  be  at  liberty  to  make  such 
eLatcmant  oui   of  thr-.  freight  as  they 
should  think  reasonable  :  held  thut  an 
inubility  of  the  ship  to  procc'-d  to  sea 
for  want  of  men  to  rr.;v:crate.  her  was 
within  the  proviso,although  such  \vant 
of  men  proceeded  from  the  ravages  of 
the  small-pox  amongst  the,  original 
crew,  the  death  of  some,  and  the  de- 
sertion of  others  fioin  fear  oi'the  dis- 
temper, and  an  impossibility  of  pro- 
curing others    on   the    spot,  in    their 
room.     Beatson  v.  Schank  and  others, 
H.  4:;  6'.  3.  2.T, 

2.  In  asi  action  against  the  hundred  on 
the  stut.  H  (J.\.'c.  '22.  for  damag"  sus- 
tsiiifd  by  the  wilful  burning  of  the 
parsy',5  baru,  it  is  a  precedent  eondi- 


tion  that  the  partv  grieved  should, 
withirrrho  time  limited,  give  in  his  ex- 
amination upon  oath  before  a  magi- 
strate, whether  or  not  he  knew  the  of- 
fender or  offenders, or  a>n/  of  them'. 
and  an  examination  on  oath,  in  which 
the  party  only  swore  that  he  suspected 
that  the  fact  was  done  by  some  person 
or  persons  to  him  iniknoicn,  is  not  suf- 
ficient within  the  statute;  still  less  in 
support  of  an  averment  in  the  decla- 
ration, that  lie  gave  in  such  examina- 
tion, <fec.  in  ttn<l  by  irhn-Jt  it  appeared 
that  the  plaintiff  did  not  hnoir  the  per- 
son or  persons  who  committed  the 
fact.  Fornon  consist  by  the  terms  of 
such  examination  that  the  plaintiff  did 
not  know  some  of  the  offenders  if  there 
w<  re  several.  Thurlfll  v.  'lie  J;>h<t- 
bitauh;  of  ike  Hundred  of  Mntford 
arid  Lothi'a gland  in  the  Coanlij  uf 
Suffolk,H.43G.3.  Pa«jfe400 

COVSJGNOIl  AND  CONSIGNEE. 
Sc  e  8  T  G  p  ?  i  :\  G   i  N  T  n  A  N  s  n  c . 

1 .  Where  the  consignor  of  gocds  --.brood 
ad  v  ised  the  consignee  by  h-tter  that  he 
had  chartered  a  certain  ship  on  his  ac- 
count, aiul  inclosed  him  an  ini-oicc  of 
the  good.,  laden  on  board,  which  were 
therein  expressed  to  be  for  acc.onnt 
and  risk  of  the  consignee,  and  al:-o  a 
bi'l  of  lading  in  the  usual  form,  ex- 
pressing- the  delivery  to  be  maae  to 
onlcv, &c. he  paying  freight forthe  said 
yoods  according  to  charter-party;  and 
the  letter  of  advice  also  informed  the 
consignee  that  the  consignor  had 
drawn  bills  on  him  at  three  months  for 
the  value  of  the  cargo:  held  that  the 
invoice  and  bill  of  lading  sent  to  the 
consignee,  and  the  delivery  of  the 
goods  io  the  captain,  v«->t?".l  the  pro- 
perty in  the  consignee,  subject  only 
to  be  devestcd  by  the  consignor's  right 
to  slop  the  floods  in  transit  u  in  case  of 
the  insolvency  of  the  other.  And  the 
consignor's  a geuthavingobtained  j)os- 
session  of  the  carcro  under  an  other  bill 
of  lading,  and  having  refused  to  deli- 
ver it  up  unless  the  consignee  would 
make  immediate  payment,  which  be 
dccliiK  d  doing,  but  offered  hisacccpt- 
anccs  at  three  months  in  the  manner 
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before  stipulated;  held  that  the  con- 
signee might  maintain  trover  against 
such  agent  without,  having  tendered 
payment  of  the  freight  either  to  him 
or  the  captain,  the  defendant  having 
possessed  himself  of  the  goods  wrong- 
fully. W alley  \.  Montgomery,  E. 
43  G.  3.  PagedBa 

CONVICTION. 

1 .  A  conviction  on  the  4th  sect,  of  the 
stat.  5  Ann.  c.  14.  for  keeping  a  dog 
and  gun  to    kill  game,  without  being 
qualified,  must  be  made  within  three 
months  after  the  offence  committed  : 
and  if  the   hearing  of  the  matter  be 
adjourned  over  that  time,  though  v/ith 
the  consent  of  the  defendant,  a  con- 
viction   afterwards  is  bad.     Rex  v. 
Tolley,  E.  43  G.  3.  467 

2,  One  may  be  convicted  on  the  stat. 
28  G.  3.  c.  57.  as  the  driver  of  a  sta^e 
coach,  for    permitting-  and    suffering 
beyond  the  proper  number  of  peiv.ons 
to  go  upon  the   roof  of  it ;   although 
he  he  not  stated  to  be  a  driver  employ- 
ed by  the  owner,  and  although  lie  did 
not  appear  when  stuiimonvd  before  the 
magistrate  ;  in  which  case  the2d  sect. 
of  the  act  direct  that  the  owner  shall 
be  liable   to   the  penally  thereby  laid 
on  such  driver.     Rex  v.  Barker,   E. 
43    G.   3.  5U4 

COPYHOLD. 

Under  a  grant  by  copy  of  court-roll  of 
a  reversionary  estate  to  ^4.  (who  had 
before  a  life-estate  in  the  premises) 
habendum  to  him  for  the  lives  ofV>. 
and  C.,  his  grandsons,  during  the  life 
of  either  of  them  longest  licing,  suc- 
cessively, according  to  the  custom, &c. 
reserving  a  heriot  and  6s.  rent;  A. 
alone  takes  the  legal  estate  in  rever- 
sion, aud  not  the  costuy  que  vies  ; 
there  being  no  custom  to  enable  them 
to  take  ;  although  they  were  stated  to 
be  admitted  tenants  in  reversion. 

And  though  in  consideration  of  the  fine 
paid  by  the  grandfather,  the  lord  suf- 
fered the  first  in  succession  of  the  ces- 
tuy  que  vies  to  enter  as  tenant  upon 
the  death  of  his  grandfather,  and  re- 
ceived the  6s.  rent  from  him  till  his 
death ;  yet  he  not  dying-  seised  of  the 


legal  estate,  his  widow  could  not 
claim  her  free  bench  according  to 
the  custom. 

Nor  did  such  receipt  of  rent  from  the 
eestuy  que  vie  constitute  a  tenancy 
from  year  to  year,  so  as  to  entitle  his 
widow  to  notice  to  quit,  the  rent  not 
being  received  as  between  landlord 
and  tenant,  but  attributable  to  an- 
other consideration.  Right  d.  The 
Dean  and  Chapter  of  Wells  v.  Baw- 
den,  H.  43  G.  3.  Purje  260 

CORPORATION. 

•SeeBy-L.AW,  Quo  WAURAKTO,  inform- 
ation in  Nature  of. 

;  The  major  part  of  an  integral   part  of 
i       the  corporation  whose  attendance  is 
required  at  the  election  of  officers  be- 
in  21  gone,  it  operates  as  a  dissolution 
of  the  whole  corporation  which  has 
|       thereby  lost  the  power  ci'holding  cor- 
porate assemblies  for  the  purpose  of 
filling  up  vacancies  and  continuing  it- 
self.    Rex  v.  Sicicart.  Rex  v.  Morris, 
H.  43  0.3.  213 

COSTS. 

1.  The  stats.  7  Jac.  1 .  c.5.  and  21  Jac.l. 
c.  12.  s.  3.  giving  double  co:-cs  to  pa- 
rish officer  sued,  &c.  extend  not  to 
actions  against  them  for  non-feazance, 
such  as  the  non-payment  of  money 
laid  out.  for  the  support  of  one  of  their 
paupers  by  another  parish  into  which 
he  went ;  and  for  which  an  action  of 
assumpsit  was  brought  against  them. 
At  him  and  others  v.  Banicell  ar_d 
another,  M.  43  G.  3.  92 

2.  No  costs  can  be  awarded  on  prcH- 
tion  against  executors,  agninst'vhora 
judgment  was  obtained  on  demurrer, 
upon  a  question,  Whether  they  were 
entitled  10  a  general  or  limifc-il  pro- 
bate ?  Scammeland  others  v.  Wilkin- 
son and  another,  M.  43  G.  3.       202 

3.  Under  the  stat.  8  and  9  W.  3.  c,  II. 
s.  4.  itis  discretionary  in  thejudgp  be- 
fore whom  the  trial   is  had  to  certify 
or  not,  according  as  it  appears  to  him 
under  the  circumstances  proved  that 
the  trespass  was  or  was  not  wilful  and 
Malicious.     And  the  judge  having  de- 
clined 
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clined  to  certify  in  a  case  where  notice  ! 
was  given  by  the  wife  of  the  plaintiff 
to  the  defendant  not  to  enter  the  lo-  ' 
cus  in  quo  in  his  cart,  there  being;  no     2 
road  there;  notwithstanding  which  the 
defendant  persisted  in  going  on  for  the  ', 
purpose  of  viewing  more  conveniently  ; 
the  turning;  in  of  some  cattle  in  asser-  , 
tionofa  disputed  right  of  common  in  j 
an  ,  adjoining-  inclosure  of  the  plain-  j 
tiff's,  which  right  was   found  for  the  j 
defendant ;  on  a  justification  pleaded,  j 
the  court,  refused  to  interfere,     Good  \ 
v.  Watkins,  E.  43  G.  3.       Page  4^5  j 

COVENANT. 


Sec  CONDITION,  No.  1. 

1.  One  of  three  joint  covenantors  gives 
a  bill  of  exchange  for  part  of  a  debt 
secured  by  the    covenant,  on  which 
bill  judgment  is  recovered  :  held  such 
judgment  to  be  no  bar  to  an  action  of 
covenant  against  the  three  ;  such  bill, 
though  stated  to  have  been  given  for  ' 
the  payment  and  in  satisfaction  uf  the 
debt,  not  being  averred  to  have  been 
accepted  as  satisfaction,  nor  to  have 
produced  it  in  fact.      Drake,  C/.rr/,\  v. 
Mitchell  and  others,  If.  43  G.  3.  2.02  i 

2.  The  seller  covenants  to  the  purchaser 
of  an   estate  that  he  shall  enjoy   and  ; 
receive  the  rents,  cS;c.  without  any  ac-  j 
lion,  &c.  or  interruption  by  the  seller  I 
or  those   claiming   from    him,  or  /;//, 
through,  or  with    Ids  or    their    acts, 
means,   DEFAULT,  &c. :  held  that   a 
breach  was  well  assigned  in  respect  o  f 
certain  quit-rents  in  arrear  before  and 
at  the  time  of  the  conveyance,  though 
not  stated  to  have  accrued  while  the 
seller   was   tenant    of  the   premises. 
Howes  v.  Bnislijicld,  E.  43  G.  3.  491 

DEED. 

Sec  STAMP,  No.  2. 
DEVISE. 

1.  Whereby  the  dubious  use  of  the 
word  family,  (viz.  '•  brother  and  sis- 
ter's/a///.?7//,")  in  a  will,  the  testator 
having  had  two  sisters,  one  of  whom 
was  dead,  leaving  children,  it  could 
not  certainly  be  collected  to  what 
persons  he  meant  to  apply  it ;  the 


heir  at  law  is  entitled  to  take.  Doc. 
d.  Hai/tcrv.  Joinvilleand  others,  M. 
43  G/3.  Pane  17-2 

.  One  devises  to  his  natural  son,  and 
in  case  of  his  marriage  with  certain 
persons,  or  his  dying  without  issue, 
then  to  his  nephew  for  life,  and  after 
his  deeease,then  for  and  amongstSMC/i 
person  and  per sons,  his  and  their  heirs 
&c.  as  shall  appear  and  can  be  proved 
to  be  his  next  of  kin, in  such  proportion 
as  they  would,  by  virtue  of  the  statute 
of  distribution  have  been  entitled  to 
his  personal  estate  if  lie  had  died  intes- 
tate: held  that  the  distribution  was  to 
be  made  amongst  those  who  were  the 
testator's  next  of  kin  at  the  time,  of 
his  death,  though  the  nephew  to 
whom  a  prior  life-estate  was  given, 
were  one  of  them.  Doe  d.  Corner 
and  Bnllanfine  v.  Lawson,  and  o- 
tliers,  H.  43  G.  3.  27:-', 

Where  one  seised  in  fee  of  real  es- 
tate, by  her  \\ill  first,  made  a  disposi- 
tion of  her  real  estate  to  two  person-; 
for  life,  reserving  a  rent  charge  out  of 
the  same,  payable  first  to  her  uncle 
tor  life,  and  then  to  her  heir  at  law 

fur  life, which  "  together  with  the  re- 
pairs during  the  term,  should  be  con- 
sidered as  his  rent  for  the  said  farm;" 
and  afterwards  she  proceeded  to 
make  a  disposition  of  her  personal 
property,  and  then  bequeathed  and 
devised  u  all  the  rest,  residue, and  re- 
mainder of  her  effects  wheresoever  & 
whatsoever,  and  of  what  nature,  kind 
or  quality  soever,  (exceptheT  wearing 
apparel  and  plate,)  to  certain  nephews 
and  nieces  to  be  equally  divided  be- 
tween them  by  her  cxcci'tors:"  held, 
that  the  reversion  in  fee  in  the  real 
estate  did  not  pass  by  the  residuary 
clause,  but  descended  to  the  heir  at, 
law;  although  he  had  a  rent-charge 
devised  to  him  for  his  life  out  of  tin: 
same  estate  in  the  hands  of  the  te- 
nants for  life.  Canifield  v.  (Jilberl, 
E.  43  G.  3.  MK 

Devise  to  a  trustee  to  receive  and  pay 
the  rents  and  profits  for  the  mainten- 
ance of  »V.  a  feme  covert,  and  the,  is- 
sue of  her  body,  during  her  life,  and 
after  her  decease  upon  trust  for  the  use 
of  the  heirs  of  the  body  of  S,,  their 

heirs 
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Iveirs  and  assigns  for  ever,  without  re- 
gard to  seniority  of  age  or  priority  of 
birth ;  and  in  default  of  such  issue,  to 
the  use  of  tha  right  heirs  of  the  testa- 
trix; held  that  £.  took  only  an  estate 
for  life,  and  that  the  heirs  of  her  body 
took  as  purchasers  and  as  joint  ten- 
ants ;  and  there  fore  that  the  eldest  son 
of  S.  dying  in  her  life-time,  his  eldest 
son  could  not  take  either  the  whole  as 
heir  of  the  body  of  S.,  or  a  part  as  heir 
to  his  father.  Doe  d.  Hallen  v.  Iron- 
monger; E.  43  G.  3.  Page  533 

5.  Under  a  devise  to  A.  for  life,  icithont 
impeachment   of  ivaste,  and  with   a. 
power  of  jointuring  :  remainder  to  the 
issue  male  of  ^4's  body  and  their  heirs  ; 
and  in  default,  of  such  issue  to  B.  for 
life,  without  impeachment  of  waste 
and  with  power  of  joiuturing ;  remain- 
der to  the  issue  male  of  U.'s  body  and 
their  heirs  for  ever :  with  a  proviso, 
that  in  case  A.  or  B.  should  become 
possessed  of  any  other  estate,  and  lie 
obliged  to  change  his  name,    that  he 
should  have  the  option  which  to  take, 
but  not  to  take  both  estates,  but  that 
one  of  his  estates  should  go  to  the 
other  of  his  nephews:  remainder  and 
residue  of  the  testator's  estate  to  A.\\\  \ 
fee:    held  A.,  who  had  no  child  till 
after  the  death  of  the  testator,  took  an 
estate  tail  under  the  first  devise,  and 
that  a  recovery  suffered  by  him  after 
the  birth  of  a  son  was  cood.     Frank 
v.  Stovin  E.  43   G.  3.  "  -548 

6.  One   devised  a  rent-charge   to  his 
wife  for  life  together  with  the  interest 
of  £1 '200.;  and  after  her  decease  de- 
vised the  rent-charge  to  trustees  and 
their  heirs  to  sell  and  dispose  of  the 
same,   and  distribute  the   purchase- 
money  amongst  certain  persons;  and 
after  giving  a  few  small  legacies,  he 
directed  his  household  goods,  &c.  to 
be  sold  ;  and  the  money  arising  from 
the  sale  of  the  rent-charge,  and  from 
his  household  goods,  &c.  and  from  all 
other  his  estate  and  effects  of  what  na- 
ture or  kind  soever  and  ivheresoever, 
he  directed  should  be  first  liable  to  the 
payment  of  legacies,  and  the  residue 
to  be  divided  into  certain  parts  which 
he  bequeathed   to  certain   persons; 
with  a  proviso  that  the  receipt  of  the 


trustees  to  a  purchaser  of  the  rent- 
charge  should  be  sufficient  without 
seeing  to  the  application  of  the  pur- 
chase money :  and  then  he  appointed 
the  said  trustees  and  his  wife  his  exe- 
cutors. Held  that  the  trustees  did  not 
take  the  legal  estate  in  the  real  pro- 
perty of  the  devisor.  Hilton  v.  Ken- 
worthy,  E.4'3  G  3.  Page  552 

DUELLING. 

If  one  kill  another  in  a  deliberate  duel, 
under  provocation  of  charges  against 
his  character  and  conduct  however 
grievous,  it  is  murder  in  him  and  in  his 
second,  and  therefore  the  bare  incite- 
ment to  fight,  though  under  such  pro- 
vocation, is  in  itself  a  very  high  mis- 
demeanor, though  no  consequence 
ensue  thereon  against  the  peace.  R. 
v.  Rice,  E.  43  G.  3.  58 1 

ELY— ISLE  OF. 

A  writ  of  fieri  facias,  directed  in  the  first 
instance  to  the  bailiff  of  the  isle  of 
Ely  out  of  B.  P.  is  erroneous  und 
void,  and  the  bailiff  executing  the 
same  is  guilty  of  a  trespass  against  the 
party  whose  goods  are  taken  in  execu- 
tion. The  bishop  of  Ely  has  not  a  pa- 
latinate jurisdiction  within  the  islo, 
though  exercising  juta  regalia  there. 
Process,  issued  out  of  the  courts  at 
Westminster  into  the  isle,  goes  in  the 
first  instance  to  the  .sheriff  of  Cn:/i.- 
bridgeshire,  who  thereupon  issues  his 
mandate  to  the  bailiff  of  the  fran- 
chise. Grant  v.  Baygc  and  oihfrs^ 
J/.43  G.  3.  1-2S 

EJECTMENT 

Sec  AWAUU,  No.  1.     COPYHOLD. 

Ejectment  may  be  brought  by  a  mort- 
gagee, without  giving  notice  to  quit 
against  one  who  was  let  into  posses- 
sion as  tenant  from  year  to  year  by  the 
mortgagor,  after  the  mortgage  made 
to  the  original  mortgagee,  but  before 
the  assignment  of  it  to  the  lessor. 
Thunder  d.  Weaver  v.  Belcher,  E  All 
G.  3.  449 

ESTOPPEL. 

If  a  verdict  be  found  on  any  fact  or  title, 
distinctly  put  in  issue  in  an  action  of 

trespass, 
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trespass,  such  verdictmay  be  pleaded,  { 

by  way  of  estoppel  in  another  action 
between  the  same  parties  or  their  pri-  i 
vies,  in  respect   of  the  same  fact  or  j 
title.      Out  ram  \.  Moreifood,    H.  43  ' 
G.  3.  Page  346 

EVIDENCE. 
See  INSURANCE,  No.    3. 

1.  Where  the  lessor  of  the  plaintiff  and 
the  defendant  in  ejectment  had  before 
referred  their  light  to  the  land  to  an 
arbitrator,  who  had  awarded  in  favour 
of  the  lessor,  the  award  concludes  the 
defendant  from  disputing1  the  lessor's 
title  in  an  action  of  ejectment.      Doe 
d.  Morns  and  others  v.  Rosser,  M.  43 
G.3.  15 

2.  Where  the  law  presumes  the  affirma- 
tive of  any  fact,    the  negative  of  such 
fact  must  be  proved  by  the  paity  aver- 
ring it  in   pleading.     So  where  any 
act  is  required  to  be  done  by  one,   the 
omission  of  which  would  make   him 
guilty  of  a  criminal  neglect  of  duty, 
the  law  presumes  the  affirmative,  and 
throws  the  burden  of  proving  the  ne- 
gative on  the  party  who  insists  on  it. 
Therefore  where  a  plaintiff  declared 
that  the  defendants,  who  had  charter-  ! 
ed  his  ship,  put  on  board  a  dangerous 
commodity,  (by  which  a  loss  happen- 
ed,) without  due  notice  to  the  captain 
or  any  other  person  employed  in  the 
navigation,  it   lay  upon  him  to  prove 
such  negative  averment.     And  it  be- 
ing shewn  that  the  commodity  was  de- 
livered by  the  defendants'  officer,  and 
received  by  the  first  mate  of  the  plain- 
tiffs ship,  (which  first  mate  was  dead, 
and  no  other   person  was  present  to 
depose  to  the  conversation  which  pas- 
sed between  them  ;)  held  that  the  best 
evidence   of  the  fact  could   only  be 
given  by  the  defendants'  officer,  who 
delivered  the  commodity  on  board  to 
such  first  mate,  and  that  the  action 
could  not  be  sustained  by  secondary 
evidence.      Williams  v.  Tlie  East  In- 
dia Company,  TV.  43   G'.  3.          102 

3.  In  an  action  on  a  foreign  judgment, 
it  is  not  sufficient  to  prove  the  judge's 
hand- writing  subscribed  to  it,   with- 
out proving  that  the  seal  affixed  there- 


to is  the  seal  of  the  court.  Henry  v. 
Adcy,  H.  43  G.  3.  Page  221 

4.  A  garnishee  againstwhom  a  recovery 
was  had  in  the  mayor's  court  on  fo- 
reign attachment,  after  a  summons  to 
the  defendant  and  nihil  returned, may 
protect  himself,  by  giving  such  pro- 
ceedings in  evidence  upon  non  as- 
sumpait,  in  an  action  to  recover  the 
same  debt  brought  by  the  defendant 
below,  without  proving  the  debt  of 
the  plaintitf  below,  who  attached  the 
money  in  his  hands  :  although  by  the 
course  of  proceedings  in  the  mayor's 
court,  bail  not  having  been  put  in.  the 
plaintiff  below  was  not  obliged  to 
prove  the  debt  to  entitle  himself  to 
recover  against  the  garnishee.  MLDa- 
r.itl  v.  Huyhes,  H.  43  G.  3.  3b'7 

.5.  Evidence  of  an  acknowledgment  by 
the  deiV  nd.'.n!  within  six  years  of  au 
old  existing  debt  of  above  six  yeais 
landing,  due  to  the  plaintiff's  inti-s- 
t;ite,  but  which  acknowledgment  was 
made  after  the  intestate's  dtath,  will 
r.otsuppo:  t  a  count  by  the  administra- 
tor laving  the  premise  to  be  made  to 
his  intestate,  to  which  the  statute  of 
liinitiitiona  \vas  pleaded.  S-n-rclI, 
Administrator,  A;c.  v.  Wine,  If.  43 
(V.  3.  409 

EXTINGUISHMENT. 

Sec  COVKNANT,  No.  1.  or  ACCORD 
AND  SATISFACTION,  No.  1. 

FACTOR. 

Sec   STOPPING    IN   TRANSIT!/. 

FACULTY. 

Sec    PROHIBITION',  No.   1. 

FARM-BUILDINGS,    &-c. 

See  LANDLORD  AND  TENANT,  No.  1. 

FEME    COVERT,    TRUST. 

Sec  SLTTM:MKNT  BY  ESTATL,  No.  1. 

FIXTURES. 

A  tenant  in  agriculture  who  erected  at 
his  own  expence,  and  for  the  more  ne- 
cessary and  convenient  occupation  of 

.  his 


GAME. 


HIGHWAY. 


621 


his  farm,  a  beast-house,  carpenter's 
shop,  fuel-house,  cart-house,  pump- 
house,  and  fold-yard  vvall,which  build  - 
ings  were  of  brick  and  mortar,  and 
tiled,  let  into  the  ground,  cannot  re- 
move the  same,  though  during;  his 
term,  and  though  he  thereby  left  the 
premises  in  the  same  state  as  when  he 
entered.  There  appears  a  distinction 
between  annexations  to  the  freehold 
of  that  nature  for  the  purposes  of 
trade,  and  those  made  for  the  purposes 
of  agriculture  and  better  enjoying  the 
immediate  profits  of  th^  land,  in  fa- 
vour of  the  tenant's  right  to  remove 
the  former  :  that  is,  where  the  super- 
incumbent building  is  erected  as  a 
mere  accessary  to  a  personal  chattel, 
as  an  engine :  but  where  it  is  acces- 
sary to  the  realty  it  can  in  no  case  be 
removed.  Elwesv,Maw,M.43  G.  3 

Page  38 

FOREIGN  ATTACHMENT. 

A  garnishee,  against  whom  a  recovery 
v/as  had  in  the  mayor's  court  on  fo- 
reign attachment,  after  a  summons  to 
the  defendant  andnihil  returned, may 
protect  himself  by  giving  such  pro- 
ceedings in  evidence  upon  non  e,s- 
sumpsit  in  an  action  to  recover  the 
same  debt  brought  by  the  defendant 
below,  without  proving  the  debt  of 
the  plaintiff  below  who  attached  tbe 
money  in  his  hands :  although  by  the 
course  of  proceedings  ia  the  mayor's 
court,  bail  not  havingbeen  put  in,  the 
plaintiff  below  was  not  obliged  to 
prove  the  debt  to  entitle  himself  to 
recover  against  the  garnishee.  M' Da- 
niel v.  Hughes,  H.  43  G.  3.  367 

FOREIGN  JUDGMENT. 

In  an  action  on  a  foreign  judgment,  it 
is  not  sufficient  to  prove  the  judge's 
hand-writing  subscribed  to  it,  with- 
out proving  that  the  seal  affixed 
thereto  is  the  seal  of  the  court. 
Kerry  v.  Adcy,  If.  43  G.  3.  2:21 

GAME. 

Sec  COXVK  iiov.  No.  1. 

VOL.  111. 


GRANT. 

See  COPYHOLD.     WAY,  No.  1. 
A  lease  for  a  year  being  made  between 

A.  and  B.,  the  release,  stating  13.  to 
be  a  trustee  for  C.,  granted  the  pre- 
mises unto  C.  in  his  possession  being, 
by  virtue  of  an   indenture  of  lease, 
bearing  date  the  day  before  the  re- 
lease, and  to  his  heirs,  habendwm  to 

B.  and  his  heirs,   to  such  uses  as  C. 
should  appoint :  held  the  release  suf- 
ficient to  convey  the  premises  to  JB., 
and  the  words  in  the  granting  part 
"  unto  C.,"  &c.  may  be  rejected  as 
surplusage.        Spyve  v.  Topham,  M. 
43  G.  3.  Paye\\5 

HABENDUM. 
See  G  HAN'T. 

HIGHWAY. 
See  WAY. 

1.  Indictment  for  non-repair  of  a  high- 
way within  certain  limits ,  charging  the 
corporation  of  Liverpool  with  a  pre- 
scriptive liability  to  repair  all  common 
highways,   &c.     wiihin   such    limits, 
'•  excepting  such  as  ought  to  be  re- 
paired according  to  the  form  of  the  se- 
veral statutes  in  such  case  made,''  is 
bad,  for  want    of  shewing,   that  the 
highway   in  question  was  not  within 
any  of  the  exceptions.      Rex  v.  The 
Muyor,  §c.  of  Liverpool,  M.43G.3.86 

2 .  A  count  stating  the  defendants'  liabi- 
lity to  arise  by  virtue  of  an  agreement 
with  the  owners  of  houses  along-side 
of  the  highway,  is  also  bad. ;  for  the 
parish  who  are  prims  ftxcie  bound  to 
the  repair  of  all  highways  within  their 
boundaries  cannotbe  discharged  from 
such  liability  by  any  agreement  with 
others.  ib. 

3.  By    s.   19.  ofstat.   13  G.  3.  c.  78. 
where  an  order  of  justices  has  been 
made  for  stopping  up  a  road,  an  ap- 
peal is  given  to  "  the  party  grieved 
"  by  any  such  order  or  proceeding  at 
"  the  next  Quarter  Sessions  after  such 
"  orderrnadeor  proceedings  had  "Sec.: 
held  that  the  appeal  must  be  made  to 
the  Quarter  Sessions  next  after  the 
order  inadc,  without  reference  to  any 
notice  received  by   the  appellant   of 

R  r  such 
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such  order.     Rexv.  The  Justices   of\ 
Staffordshire,  M.  43  G.  3.  Page  151  i 

HOMICIDE. 

.See  DUELLING. 

HUNDRED  — ACTION 

AGAINST. 

1.  In  an  action  against  the  hundred  on 
thestat.  9  G.l.c.  22.  for  damage  sus- 
tained by  the  wilful  burning  of  the  par- 
ty's barn,  it  is  a  precedent  condition 
that  the  party  grieved  should,  within 
the  time  limited,  give  in  his  examina- 
tion upon  oath  before  a  magistrate, 
whether  or  not  he  knew  the  offender 
or  offenders,  or  any  of  them  :  and  an 
examination  on  oath,  in  which  the 
party  only  swore  thatlie  suspected  that 
the  fact  WHS  done  by  some  person  or 
persons  to  him  unknown ,is  not  suffici- 
ent within  the  statute;  still  less  in  sup- 
port of  an  averment  in  the  declaration, 
that  he  gave  in  such  examination,  &c. 
in  and  by  which  it  appeared  that  the 
plaintiff  did  not  know  the  person  or 
persons  who  committed  the  fact.  For 
non  constat  by  the  terms  of  such  ex- 
amination that  the  plaintiff  did  not 
know  some  of  the  oti'enders  ii'  there 
were  several.  Thurtell  v.  The  Inha- 
bitants of  the  hundred  of  Mutford 
and  Lothinfjland  in  the  County  of 
Suffolk,  H.  43  G.  3.  400 

2.  The  burningof  a  mill-house,  not  par- 
cel of  any  dwelling-house,  is  not  fe- 
lony within  the  stat.  9  G.  1.  c.  22. 
which  gives  a  remedy  to  the  party 
grieved  against  the  hundred,  though 
within  the  stat.  9.G.  3.  which  omits 
the  remedial  clause.  Hiles  v.  The 
Inhabitants  of  the  Hundred  oj 
Shrewsbury,  E.  43  G.  3.  457 

HUSBAND  AND  WIFE. 

The  husband  having  taken  a  bond  con- 
ditioned to  pay  his  wife  an  annuity 
by  the  obligor,  the  latter  cannot  with- 
out the  assent  of  the  husband  agree 
with  the  wife  to  discharge  himself 
from  future  payments  of  the  annuity 
for  a  certain  period  in  consideration 
of  his  dischargingcertain  debts  of  the 
husband ;  but  the  husband  may  not- 
3 


withstanding  sue  for  the  arrears  of  the 
annuity  when  due.  Brown  v.  John 
Benson,  H.  43  G.  3.  Paye  331 

INDICTMENT. 

See  Drr.i.LiNG. 

1.  Indictment  for  non-repair  of  a  high- 
way within  certain  limits, charging  the 
corporation  of  Liverpool  with  a  pre- 
scriptive liability  to  repair  all  common 
highways,  &c.  within  such  limits, 
"  excepting  such  asou^ht  to  be  re- 
paired according  to  the  form  of  the 
several  statutes  in  such  case  made,"  is 
bad,  for  want  of  shewing  that  the  high- 
way in  question  was  not  within  anv  of 
the  exceptions.  Rt-x  v.  The  Mayor, 
A-C.  of  Liverpool,  M.  43  G.  3.  S6 

2.  A  count,  stating  the  defendants'  lia- 
bility to  arise  by  virtue  of  an  ngrco 
ni'Tit  with  the  owner  of  houses  along- 
side of  the  way,  is  also  bad:  for  the 
parish  who  are  prima  facie  bound  to 
the  repair  of  all  highways  within  tbcir 
boundaries  cannot  be  discharged  from 
such  liability  by  any  agreement  with 
other?.  ih. 

'}.  It  seems  that  persons  putting  onboard 
a  ship  an  unknown  article  of  a  combus- 
tible and  dangerous  nature,  without 
giving  due  notice  ofits  contents,  so  as 
to -enable  the  master  to  use  proper  pre- 
cautions in  the  stowing  of  it,  is  guilty 
of  a  misdemeanor.  Williams  v.  The. 
East  India  Company,  JJ.43G.3.  201 

INQUIRY— WRIT  OF. 
See  BOND,  No.   1. 

INSURANCE. 

I .  Where  credit  was  given  by  insurance 
brokers  in  an  account  delivered  in  by 
them  to  an  underwriter  for  the  premi- 
ums of  re-assurances,  declared  illegal 
by  the  stat.  19G. 2. c. 37. after  which  Un- 
assured gave  notice  to  the  brokers  not 
to  pay  the  money  over  to  the  under- 
writer, and  indemnified  them  for  with- 
holding it:  held  that  the  undei  writ<  r 
could  not  maintain  ail  action  against 
the  brokers  to  recover  such  prc  miums 
as  for  money  had  and  recceived  by  them 
to  his  use,  the  transaction  being  ille- 
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gal,  and  the  money  not  having  been 
actually  paid,  but.  only  credit  given 
'  for  it  in  account.  Edgar  and  another, 
Assignees  of  Garden,  a  Bankrupt,  v. 
Fowler,  H.  43  G.  3.  Page  222 

2.  Under  apolicy  of  insurance  on  goods 
from  A.  to  B.,  C.,  and  D.,  the  risk  at- 
tached where  the  ship,  which  was  cap- 
tured before  the  dividing  point,  sailed 
Avith  intention  to  proceed  directly  to 
D.,  without  tirst  visiting  the  interme-  | 
diate  places.     Though  under  such  a 
policy,  if  a  ship  mean  to  go  to  more 
than  one  of  the  places  so  named,  she 
must  visit  them  in  the  order  in  which 
they  stand  in  the  policy.     Marsden 
v.  Reid,  E.  43   G.  3.  572  | 

3.  How  far  a  representation  made  to  one 
underwriter  on  apolicy  shall  be  taken 
to  extend  to  subsequent  underwriters, 
and  what  shall  be  evidence  of  it,  vi.  ib. 

INVOICE. 

See  CONSIGNOR  and  CONSIGNEE. 

JEOFAILS— STATUTE  OF. 

See  PLEADING,  No.  2. 

JOINDER  IN  ACTION. 
See  PLEADING,     No.  3,  4. 

KIN— NEXT  OF. 

See   DEVISE,    No.  2. 

LANDLORD  AND   TENANT. 

1.  A  tenant  in  agriculture,  who  erected 
at  his  own  expence,  and  for  the  more 
necessary  and  convenient  occupa- 
tion of  his  farm,  a  beast-house,  car- 
penter's shop,  cart-house,  pump- 
house,  and  fold-yard  wall,  which 
buildings  were  of  brick  and  mortar, 
and  tiled,  and  let  into  the  ground, 
cannot  remove  the  same,  though  dur-  | 
ing  his  term,  and  though  he  thereby 
left  the  premises  in  the  same  state  as 
when  he  entered.  There  appears  to 
be  a  distinction  between  annexations 
to  the  freehold  of  that  nature  for  the 
purposes  of  trade,  and  those  made  for 
the  purposes  of  agriculture  and  better 
enjoying  the  immediate  prorits  of  the 
litnd.  in  favour  of  the  tenant's  right  to 


remove  the  former:  that  is, where  the 
superincumbent  building  is  erected  as 
>a  mere  accesssary  to  a  personal  chattel 
as  an  engine :  but  where  it  is  accessary 
to  the  reality,  it  can  in  no  case  be  re- 
moved. Elwcs  v.  Maw,  M.  43  G  3. 
Page  383 

2.  The  receipt  from  the  ceskiy  qui  vie 
of  a.  quit  rent  reserved  on  the  grant 
of  a  copyhold  does  not  constitute  a 
tenancy  from  year  to  year,  so  as  to 
entitle  his  widow  to  notice  to  quit ; 
the  rent  not  being  received  as  be- 
tween landlord  and  tenant  but,  at- 
tributable to  another  consideration. 
Riilht  d.  The  Dean  and  Chapter  of 
Wells  v.  Bawden,  H.  43  .G  3.  260 

LEATHER-SEARCHERS. 

The  stat.  1  Jac.  1.  c.  22.  s.  40.,  which 
gives  a  penalty  of  £5.  against  any 
person  resisting  the  searched  appoint- 
ed by  that  act,  in  searching  for  and 
seizing  goods  made  of  leather  ill- 
tanned  or  wrought,  does  not  attach 
upon  a  tradesman  who  purchases  ssic'i 
goods  ready  made,  though  with  intent 
to  sell  again,  bnt  only  upon  the  origi- 
nal makers  of  such  ill-wrought  goods. 
Mason  a.  t.  v.  Middlcton,  H.  43  G.  3. 
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LEGACY. 

An  action  at  law  lies  against  an  execu- 
tor to  recover  a  specific  chattel  be- 
queathed after  his  assent  to  the  be- 
quest. Doe  on  the  demise  of  Lord  Saye 
and  Sele  v.  Gije,  M.  43  G.  3.  120 

LIMITATION  OF  TIME. 
See  SET-OFF.  No.  1. 

Where  no  evidence  appeared  to  shew 
that  a  way  over  another's  land  had 
been  used  by  leave  of  favour,  or  untie  r 
a  mistake  of  an  award  which  would 
not  support  the  right  of  way  claimed, 
SMch  a  user  for  above  20  years  exer- 
cised adversely  and  under  a  claim  of 
right  is  sufficient  to  leave  to  the  jury 
to  presume  a  grant,  which  must  have 
been  made  within  26  years,  as  all  for- 
mer ways  were  at  that  time  extinguish- 
ed by  the  operation  of  an  iuclosure  act. 
Campbell  v.  Wilson,  H.  43  G,  3.  294 
Rr2  MAN- 


MONUMENT. 


OBLIGATION. 


MANDAMUS. 

See  APPEAL,  No.  2. 
LIMITATION—  STATUTE  OF. 

Evidence  of  an  acknowledgment  by  the 
defendant  within  six  years  of  an  eld 
existing  debt  of  above  six  years  stand- 
ing due  to  the  plaintiff's  intestate,  but 
which  acknowledgment  was  made 
after  the  intestate's  death,will  not  sup- 
port a  count  by  the  administrator,  lay- 
ing the  promise  to  be  made  to  his  in- 
testate, to  which  the  statute  of  limita- 
tions was  pleaded.  Sarell,  Admini- 
strator, &c.  v.  Wine,  H.4'3  G.  3. 


MARKET. 

The  lord  of  a  manor,  to  whom  the  grant 
of  a  market  is  madez«/ra  villam  dc  W. 
may  hold  it  any  where  infra  villam  de 
W.:  and  whether  villa  extend  to  the 
town  of  W.  or  the  township  or  parish 
of  W.,  the  lord  has  a  right  to  remove 
the  market-place  from  one  situation  to 
another  within  the  precinct  of  his 
grant.  And  though  he  should  have 
holden  it  for  above  20  years  within  the 
township  of  W.,  where  the  grant  only 
gave  it  him  within  the  town  properly 
so  called  at  the  time,  yet  if  he  after- 
wards gave  notice  of  the  removal  to 
another  place  in  the  township,  the 
public  have  no  right  to  go  upon  his 
soil  and  freehold  in  the  old  market- 
place ;  and  any  person  going  there  is 
liable  to  an  action  of  trespass  by  the 
lord.  Curwcn  v.  Salkcld,  E.  43  G.  3. 
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MASTER  AND  SERVANT. 

8cc  POOR-REMOVAL.  PRINCIPAL  AND 
A  OK  NT. 

MISNOMER. 

The  defendant  being  sued  by  the  name 
of  "  Jonathan,  otherwise.  John  Soans," 
is  no  cause  of  demurrer  to  the  decla- 
ration ;  for,  non  constat.  that,  it,  is  not 
all  one  Christian  name.  Scoff  v. 
Soans,  M.  43  G.  3.  Ill 

MONUMENT, 
•Sec  PROHIBITION,  No.  1. 


MORTGAGE. 

Ejectment  may  be  brought  by  a  mort- 
gagee, without  giving  notice  to  quit, 
against  one  who  was  let  into  posses- 
sion as  tenant  from  year  to  year  by  the 
mortgagor,  after  the  mortgage  made 
to  the  original  mortgagee,  but  before 
the  assignment  of  it  to  the  lessor, 
Thunder  d.  Weaver  v.  Belcher,  E. 
43  G.  3.  Paye  449 

MURDER. 

StC   D  I'LL  LI  NO. 

NEW  TRIAL. 

It  is  no  ground  for  the  Court  to  grant  a 
new  trial  that  a  witness  called  to  prove 
a  certain  fact  was  rejected  on  a  sup- 
posed ground  ofincompetency,  where 
another  witness  who  was  called  esta- 
blished the  same  fact,  which  was  not 
disputed  by  the  other  side;  and  the 
defence  proceeded  upon  a  collateral 
point,  upon  which  the  verdict  turn- 
ed. Edwards  v.  Evans,  E.  43  G.  3. 
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NOTICE  TO  QUIT. 
See  LANDLORD  AND  TENANT,  No.  2. 

OATHS. 

The  unlawful  administering,  by  any  as- 
sociated body  of  men,  of  an  oath  to 
any  person,  purporting  to  bind  him 
not  to  reveal  or  discover  such  unlaw 
ftil  combination  or  conspiracy, nor  any 
illegal  act  done  by  them,  &c.  is  felony 
within  the  stat.  37  G.  3.  c.  123.', 
though  the  object  of  such  association 
were  a  conspiracy  to  raise  wages  and 
make  regulations  in  a  certain  trade, 
and  not,  to  stir  up  mutiny  or  sedition. 
Rex  v.  George  Marks  and  others,  37. 
43  G.  3.  L'>7 

OBLIGATION. 


See  BOND, 


ORDER. 


PARTNERS. 


PAYMENT. 
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ORDER  OF   JUSTICES. 
Of  Bastardy. 

Every  reasonable  intendment  will  be 

made  in  favour  of  an  order  of  J  ustices.  | 
Therefore  where  an  order  of  bastardy, 
reciting  that  it  had  appeared  to  the 
Justices  on  the  oath  of  R.  T.  that  the 
said  Mary  Cole  (referring  to  the  title 
in  which  she  was  named  as  Mary  Cola 
deceased)  was  delivered  of  a  bastard 
child.  &c. ;  and  further,  that«/30«  the 
examination  of  the  said  M.  C.  taken  on 
oath,  &c.  dated,  &c.  in  the  presence 
of  the  said  R.  7".,  the  said  M.  C.  upon 
her  oath  charged  the  defendant  with 
being;  the  father,  &c. ;  adjudged  that 
therefore  upon  examination  of  the 
cause  and  circumstances  of  the  pre- 
mises, as  wcllon  tfieoatfi  of  the  said  M. 
C.  before  birth  so  taken,  and  also  up- 
on the  oath  of  the  said  R.  T.  that  the 
defendant  was  the  father,  and  that  he 
should  pay  so  much,  &e. ;  the  Court 
\vill  intend  (especially  after  appeal 
confirmed  the  order)  that  M.  C.  was 
dead  at  the  time  of  the  order  made, 
and  that  her  examination  on  oath  be- 
fore taken  in  writing  under  the  stat.  6 
G.  '2.  c.  31 .  was  verified  on  the  oath  of 
7?.  T.  before  the  magistrates  making 
the  order ;  which  examination  is  suffi- 
cient after  the  death  of  the  mother  to 
warrant  a  subsequent  order  of  filia- 
tion. llcx\.  Clayton,  M.  43  G.  3. 

Patje  58 

ORDER  OF  REMOVAL. 
Sec  APPKAL*     POOR  REMOVAL. 

OUTLAWRY. 

In  declaring  against  ^4.  upon  a  joint  con- 
tract by  A.  and  It.,  it  is  not  enough 
to  allege  that  13.  was  in  due  manner 
outlawed,  without  adding  that,  he  was 
outlawed  in  thatsdit.  Saundersohand 
another  v.  Hudson,  M.  43  G.  3.  144 

PARISH-OFFICERS. 

See  COSTS,  No.  1. 

PARTNERS. 

Where  a  bond  by  A.,  reciting,  that  B. 
intended  to  open  a  banking-accqunt 


with  C.,  D.,  and  E.,  as  his  bankers, 
was  conditioned  for  payment  to  them 
of  all  sxuns  from  time  to  time  advanced 
to  B.,  at  the  banking-house  of  C.,  D., 
and  E.:  held  that  on  C'.'s  death  such 
obligation  ceased,  and  did  not  cover 
future  advances  made  after  another 
partner  was  taken  in  ;  and  that  B., 
who  was  indebted  to  The  house  at,  C.'s 
death,  having  afterwards  paid  off  the 
balance  which  was  applied  at  the  time 
to  the  old  debt  incurred  in  C.'s  life- 
time, A.  was  wholly  discharged  from 
his  obligation,  Strange  and  others, 
surviving  Partners  of  Walwyn  v. 
Lee,  £.43  G.  3.  Pa^e'484 

PAYMENT. 
SeeAcconv  AXD  SATISFACTION,  No. 1. 

1.  If  one  take  the  security  of  the  agent 
of  the  principal  with  whom  he  dealt, 
unknown  to  the  principal,  and  give 
the  agent  a  receipt  as  for  the  money 
due  from  the  principal,  in  conse- 
quence of  which  the  principal  deals 
differently  with  his  agent  on  the  faith 
of  such  receipt,  the  principal  is  dis- 
charged although  the  security  fail. 
Aider,  if  the  principal  do  not  shew 
that  he  was  injured  by  means  of  such 
false  voucher,  and  the  omission  of  the 
party  to  inform  him  of  the  truth  in  due 
time.  Wijatt  v.  The  Marquis  of  Hert- 
ford, M.  43  G.  3.  147 

j  2.  One  who  became  surety  for  the  de- 
fendant before  his  discharge  under  an 
insolvent  debtor's  act,  and  was  after- 
wards obliged  to  give  a  new  security 
of  a  bond  and  warrant  of  attorney, 
&c.  for  the  old  debt,  cannot  there- 
upon hold  the  defendant  to-bailfev  an 
affidavit  as  for  so  much  money  paidio 
his  use.  Taylor  v.  Hiyyi/is,  M.  43 
G.3.  169 

j  3.  The  husband  having  taken  a  bond 
conditioned  to  pay  his  wife,  an  annuity 
by  the  obligor,  the  latter  cannot  with- 
out the  assent  of  the  husband  agree 
with  the  wife  to  discharge  himself 
from  future  payments  of  the  annuity 
for  a  certain  pen'-d  in  consideration 
of  his  discharging- certain  (k'lvrs  of  the 
husband;  but  the  husband  may  not- 
withstanding sue  for  tiic  arrears  of  the 
R  r  3  annuity 


PLEADING. 


POOR-RATE. 


annui'y  when  due.  Brown  v.  Benson, 
H.  it.'G.  3.  Page  331 

PEER. 

R  e  PRI  v  iLj'G  r. 

PLEADING. 

Sec   HuXDHF.I),   No.    1. 

IM)ICTMI:XT,  No.  1,2. 

1.  Wl'oie   the    plaintiff  had   recovered 
judgment  against  a  testator  in  his  lif'i- 
finu>  and  afterwards  liad  judgment  of 
execution  againstthe  executors  insczVe 
fm.-if.i?,  upon  which  judgment  he  sued 
the  executors  in  debt  in   the  detinct, 
suggesungaefri-astat^:  held  that  the 
executors    being    fixed   conclusively 
with  assets  by  such  latter  judgment, 
the  issue,  upon  non  detinct,  lay  upon 
them  to  prove,  the  due  administration 
of  such  assets,  othf  i  wise  the  plaintiff' 
war,    entitled    to   recover.     Hope    v. 
Bo'jite  ond  miothrr,  M.  43  G.  3.       2 

2.  A  declaration  against  an  executor  sug- 
gesting r,  devastiiif,  brought  in  the 
de fin*  t  only,  is   at  any  rare  cured  bv 
verdic.t.   L'.ut  sembV,    th-it  iridepend'- 
<int  oi'the  verdict  the.-  plaintifVon  such 
a  dev.ian.ili  >n  in;  y  take  judgment  c/e 

COTnS   if:Kt«.tO)".:;.  I/', 

0.  In  an  action  aav-i'i.-!  three,  wherein 
th"  plaintiiTdeclnred  '.hat  the;/  luid  the 
loading  of  a  hogshead  of  the  plaintui's. 
fora  certain  rewind  to  be  ]>aid  to  one 
(  i  them,  and  a  cerium  oilu-r  reward  to 
l!u:  other  two,  and  ilia!  tin-  (Icft'iidum'* 
s  >  negligently  condiicied  themselves 
i;i  the  loading,  <x-c.  that  the  ho^sln  ad 
v/as  dariiagf  d  :  held,  that  the  gist  of 
tiie  action  \ytis  th-.-  hirf,  and  niit  the 
nmt.riK't  out.  of  which  i;  arose;  ri,.d 
then  fore  tliiit  on  pica  c..f  :;  >t  i/uiltv, 
l.H1  tv.'o  in-ing1  at  (piiitod,  ]i!(r:;n!r':it 
i/ighl  l.ii-  had  O-gsJiiSt  tho  third.  '.v):o 
\va.s  fouiif)  ginh.y.  C.')\rtt  '.  R'tfl,t >,>/'/ r 
•  •  'd  nf!.i  r.-,  I\i .  43  (j .  ' ,.  {'.:•" 

A.  \  c'luii!,  :u  issi;i!i  KM*  to  tho  I'.!, <iii? iff 
c  '<  p..i'r-fitr/j:,  fur  incnev  ]~-ru.d\,\'  \Y  ;•  fo 
f 'icf'el'cndant's  us(',i:iav  b'-'i^in^d  wrh 
jii'Otlier coiiiii  0:1  j)i';;ii!^i  s  mad-'1  io  '-\-r- 
1"  -'afor  .  i'jr  uon  cun.^tn1  o.it  tl,;  r  sli" 
i;:.i  ,'  iiave  !:ecrt  CvJl'iii.'iI'jc!  it)  ).;v  liic 


mon^v  upon  an  obligation  by  the  testa- 
tor as  surety  for  the  defendant  to  a  cre- 
ditor, in  which  case  the  law  would 
raise  an  assumpsit  in  him  to  reimburse 
the  testator's  estate;  and  the  money 
so  recovered  by  the  execm  ri\  would  be 
assets.  Ordv.  Fenwick,Executrix,  &c. 
in  Error.  M.  43  G.  3.  Page  101 

').  the  defendant  beino;  sued  by  the 
name  of  Jonathan  otherwise  John 
Soans"  is  no  cause  of  demurrer  to  the 
declaration  ;  for  non  constat  that  it  is 
not  all  one  Christum  name.  Scott  v. 
Xoaits,  M.  43  G.  3.  Ill 

6.  in  declaring  against  A.  upon  a  joint 
contract    by    A.   and    B.,    it    is    not 
enough  to  allege  that  13.  was  in   due 
manner  o/.'/A/KVf/.without  ad  ding  that 
he  was  outlawed  in  thatsuit.  S<> under- 
soil and   another  v.   Hudson,  37.   43 
G.  3.  144 

7.  Evidence  of  an  acknowledgment  by 
the  defendant,  within  six   years  of  an 
old  existing:  debt  of  above  six'  years' 
standing,  due  to  the  plaintiff's  intes- 
tate, but  which  acknowledgment  was 
made  after  the  intestate's  death,  will 
not  support  a  count,  by  the  administra- 
tor laying  the  promise  to  be  made  to 
his  inh  stale.  Srirrcll,  A  clntinistrator, 
d,-c.  v.   Winf,  II.  43  G.  3.  4u9 

8.  \Vhere  one  accidentally  drove  his  car- 
riage against  another's,  the  remedy  is 
trespass  and  not  case;  the  injury  being 
immediate  from  the  act  done  ;  though 
he  VCP;  no  otherwise  blameable  than 
)iv  driving  on  the  wrong  side   of  the 
road  in  a  dark  r.i^ht.  The  distinction 
is,  that  \\herc  llvj  injurv  is  immediate 
from  an  act  of  force  bv  tin:  defendant, 


injury  is  only  consequential, to  an  act. 
before  done  by  ihc  defendant,  there 
an  action  on  the  tv&e  lit  s.  Lcainc  v. 
Bruti'E.  43  G.  3.  6!)3 
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others  a  kitchen,  wash-house,  and 
coach-house,  together  with  a  stable, 
yard,  and  garden:  held  that  he  was 
rateable  to  the  relief  of  the  poor  for 
the  same,  having  a  beneficial  enjoy- 
ment of  them  beyond  his  necessary 
accommodation  as  an  officer  for  the 
purpose  of  public  service.  fi<\r  v. 
Tcrrott,  E.  43  G.  3.  Page  506 

POOR-REMOVAL. 

1 .  A  single  woman  living  in  service  with 
her  master  is  not  removable  even  since 
the  stat.  3;~>  Gco.3.  c.101.  s,  6.  against 
the  consent  of  herself  and  her  master; 
though  adjudged  by  the  order  of  re- 
moval to  be  with  child  and  therefore 
chargeable  to  the  parish  in  which  she 
was  serving ;  that  statute  not  extend- 
ing to  make  persons  removable,  who 
were  not  proper  objects  of  removal 
before,  but.  only  to  leave  certain  de- 
scriptions of  persons  excepted  out  of 
the  act  liable  to  be  removed,  though 
not  in  fact  chargeable,  if  otherwise 
proper  obii'CiS  of  removal.  Rex. 
v.  The  Inhabitants  ofAhchy,  E.  43 
G.  3.  563 

'2,  ScriJJe,  a  servant  cannot  be  removed 
out  of  the  service  of  his  master.  Ib. 
$  n.  ib.  568 

POWER. 

1 .  Where  in  a  marriage  settlement  made 
by  tenant  in  tail,  he  settled  the  same 
to  himself  for  lift-  and  to  the  children 
of  the  marriage  in  strict  settlement; 
wila  a  proviso  that  it  should  be  lawful 
for  hun  by  deed  or  instrument  in  writ- 
ing attested  by  three  witnesses  and  to 
Le  inrolled.  with  the  consent  in  writ- 
ing of  certain  trustees,  to  revoke  the 
oiil  and  declare  new  uses  :  held  that  a 
deed  of  revocation  executed  by  him 
and  all  the  trustees  in  person  except 
one,  and  the  consent  of  that  one  being1 
given  by  means  of  a  general  power  of 
attorney  before  made  by  him  to  the 
settlor  to  consent  to  any  such  deed  he 
mi«;ht  think  proper  to  make  by  virtue 
•  >f  which  the  settlor  executed  the  deed 
for  and  in  the  name  of  such  trustee,  is 
bad,  though  properly  attested  and  in- 
rolltd;  and  that  another  deed  of  re- 


vocation properly  executed  and  as- 
sented to,  but  not  inrolled  till  after 
the  settlor's  death,  was  also  void  ;  for 
that  every  thing  required  to  be  done 
in  the  execution  of  such  a  power  must 
be  strictly  complied  with,  and  must 
be  completed  in  the  lifetime  of  the 
person  by  whom  it  is  to  be  executed; 
and  also  held  that  the  defect  of  tJ;e 
one  deed  could  not  be  supplied  by  the 
other.  Ifnii'kmn  v.  K< mp, H.  A 3  G.3. 
Page  410 

PRACTICE. 

1.  It  is  not  necessary  to  give  a  term's 
notice  of  trial  after  proceedings  in  the 
cause  have  been  suspended  for  a  year, 
if  within  the  year  the   plaintiff  gave 
notice  that  he  should  proceed  again  ; 
but  the  common  notice  of  trial  is  suf- 
ficient.    Richards  v.  Harris,   J/.  43 
G.3.  1 

2.  A  writ  of  latitat  issued  against  a  peer 
superseded  on  motion,  grounded  on 
an  office  copy  ofthepra^cipe,  in  which 
the  defendant  was  stiled  Baron  of  W. 
Couchc  v.  LordArunddl,  M.  43  G.  3. 

127 

3.  A  judgment  recovered  by  .4.  against 
B.  and  C.  will  not  be  set  off,  on  appli- 
cation to  the  general  jurisdiction  of 
the  Court,  against,  another  judgment 
recovered  against  A.  by  the  assignees 
of  B.  under  nu  insolvent  debtor's  act ; 
the   interest  of  third    persons  inter- 
vening, who  have  peculiar  trusts  by 
the  statute.     Doc\.  Darnton,  J/.43 
Gi°o.3.  ]49 

4.  The  service  of  process  on  a  Sundry- 
is    absolutely   void   by  the    stat.  29 
Car.  2.  c.  7.  s.  6.,  and  cannot  be  made 
good  by  any  subsequent  waver  of  the 
defendant,  as  by  his  not  objecting  till 
after  a  rule  to  plead  given.      Taylor 
v.  Phillips,  M.  43  G.  3.  1,5.5 

5.  If  a  defendant  served  with  process 
by  a  wrong  Christian  name,  and  after- 
wards the  plaintiff  enter  an  appear- 
ance for  him,  and  serve  him  with  no- 
tice of  declaration  by  his  riyht  name, 
and  proceed    to   judgment  and   ex- 
ecution, the  Court  wil!  iiot  set  aside 
tht  proceed  ing  for  irregularity  merely 
on  the    ground    that  the    difendaiit 
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never  appeared,  beciuse  lie  ou  rlit  to  10.  Takirg  out  of  the  office  a  deelara- 
have  pleaded  such  misnomer  in  abate-  j  lion  hv  the  by,  which  was  delivered 
rnent.  But  he  was  aftenvards.let  ia  I  before  any  declaration  in  chief,  is  a 
to  defend  on  payment  of  costs,  and  j  waver  of  the  irregularity.  Archer  v. 
swearing  to  a  mistake  of  the  practice  j  lltt.rncs,  H.  43.  G.  3.  Pttqc  342 

and  to  merits.  Oakley  qui  tam\.\  11.  Upon  a  writ  of  error  sued  out  by  the 
Giles,  31.43  G.  3.  Page  167  j 

G.  The  issue  must  be  entered  as  of  the  j 
term  v/hen  the  rule  to  reply  was  given  i 
and  the  similiter  joined,  and  not  as  of  i 
the  preceding  term  when  the  plea  ; 
was  pleaded.  Wuc-d  v.  Miller,  M.  ' 
43  G.  3.  104! 

7.  One,  who  was  committed  to  Newgate  j 
bv  commissioners  of  bankrupt  fur  not  \ 
answering    satisfactorily    to    certain  j 
questions,  must,  for  tae  purpose  of  be-  I 
in  £  surrendered  by  his  bail  in  a  civilsuit  j 
be  brought  up  by  habeas  corpus  issued  j 
out  on  the  crown  side  of  the  court,  on 
which  side  also  must  betaken  the  sub- 
sequent rule  for  the  surrender  in  theac- 
tion,  his  commitment  pro  forma  to  the 
marshal,  and    his    recommitment  to 
Newgate  charged  with  the  severalmat- 
ters.    Taylor's"  Case,  H.  43  G.  ,").  '232 

8.  Where,  after  due  notice  of  render  of 
the  principal,  the  plaintiff  still  pro-  j 
ceeds  against  the  bail  in  the  action  of 
debt  upon  the  recognizance,  be  cause 
no  offer  was  made  by  them  to  pay  the 
costs  in  the  suit  against  them,  nor  any 
rule  obtained  by  them  to  stay  proceed- 
ings in  the    action  against  them  on 
payment  of  costs;    held  the    subse- 
quent  proceedings    irregular,   being 
contrary  to  the  rule  of  court.     Trui.  1 
Ann.  which  says  that  on  such  notice 
of    render    all*  further    proceedings 
against  the  bail  shall  cease.     Byrne 
v.  Arjuilar,  H.  43  G.  3.  306 

9.   Where    thr:    cause    of    action     sub- 


stantially arises  in  another  county  than  | 
that,  in  which  the  venue  is  laid  by  the  I 
plaintiff,  and  the  convenience  and  jus- 
tice; of  the  case  require  the  trial  to  be 
had  there,  where  idl  the  witnesses  re- 
side,   at  a   -Treat,  di-tanee    from    the 
county  where    the  venue  is    Lid;  the 
Court,  on  ihe  ypj.'liej-'.ion  <>!'  thr   de- 
fendant, will  change  the  venue.  •  n  his 
a-'Teeiir/  to  admit  a  particular  !nt 
which  in  point,  of  form  exists,   in  the 
original   county,     livhnrs   \ .    }\am 
UTiyht,  one,  yc.L'.4  J  G.  3.  3~SJ 


principal  after  the  bail  are  fixed,  and 
proceedings  against  them  in  seise  fa- 
cias, the  Court  will  only  stay  proceed- 
ings against  the  bail  pending  the  writ 
of  error  on  the  terms  of  the  bail's  un- 
dertaking to  pay  the  condemnation 
money,  and  the  costs  of  the  scire  fa- 
cias ;  and,  (if  it  be  a  case  in  \\hich 
there  is  no  bail  in  error.)  to  pav  the 
costs  also  of  the  writ,  of  error  if  judg- 
ment should  be  affirmed.  Bucttajtan 
v.  Alders  and  another,  E.  43  G.5.  546 

12.  Notice  of  executing  a  writ  of  inquiry 
is     in     future    to    be    given    to  the 
agent  in  town,  and  not  to  the    attor- 
ney in  the  country.      Hay csv.   Pa-- 
kins, E.  43  G.  3.  568 

13.  If  the  second  writ  of  scire  facias  be 
in  proper  time  upon  the.  file  in  the  she- 
riff's office,  that  is  sufficient  to    war- 
rant   proceedings    against    the     bail 
though  it  were  not  entered  in  the  scire 
facias  book  in  thesherifFs  office, which 
is  merely  a  private  book   for  his  own 
(•''•tvenic  nee.      Ileyicard  v .  Rtnnurd 
and  another,  E.  4l\  G.  3.  570 

14.  After  a  bail-bond  taken  and  an  at- 
tachment issued  against  the  sheriff  for 
not  bringing  in    the  body,  the  Court 
will  relieve  bim  on  payment  of  what 
is  due  to  the  extent  of  the  penalty  in 
the  bail-bond,  though  less  than  the 
plaintiff's  demand.     Jtc.r  v.  The  S/ie- 
riff  of  Middlesex,  E.  43  G  3.         604 

PREMIUM. 

See  IXSI/KANCI;,  No.  1. 

PRESUMPTION. 
See  WAV,  No.  ]. 

Where  the  law  presumes  the  affirmative 
of  any  f.a-1,  the  negative  of  such  fact 
inns'  i)t-  j!i''i\cd  by  tin-  paiiv  aveiriiiir 
il  iii  pleading.  So  v.  here  anv  act  is 
iv 'in  in 
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the  law  presumes  the  affirmative,  and 
throws  the  burden  of  proving  the  ne- 
gative on  the  party  who  insists  on  it. 
Therefore  where  a  plaintiff  declared 
that  the  defendants,  who  had  charter- 
ed his  ship,  put.  on  board  a  dangerous  ( 
commodity,  (by  which  a  loss  happen-  j 
ed,  )  without  due  notice  to  the  captain 
or  any  person  employed  in  the  naviga- 
tion,   it  lay  upon  him  to  prove  such 
negative  averment.       And    it  being 
shewn  that  the  commodity  was  deli- 
vered by  the  defendants'  officer,  and 
received  by  the  first  mate  of  the  plain- 
tiff's ship,  (which  first  mate  was  dead, 
and  no  other  person  was  present  to  de- 
pose to  the  conversation  which  pass- 
ed between  them;  )held  that  the  best 
evidence  of  the  fact  could  only  be  given 
by  the  defendants'  officer,  who  deli- 
vered the  commodity  on  board  to  such 
first  mate,  and  that  the  action  could 
not  be  sustained  by  secondary  evi- 
dence.     Williams  v.  The  East  India 
Company,  M.  43  G.  3.          Pane  192 

PRINCIPAL  AND  AGENT. 

If  one  take  the  security  of  the  agent  of 
the  principal  with  whom  he  dealt,  un- 
known to  the  principal,  and  g-ive  the 
agent  a  receipt  as  for  the  money  due 
from  the  principal,  in  consequence  of 
which  the  principal  deals  differently 
with  his  agent  on  the  faith  of  xhe  re- 
ceipt, the  principal  is  discharged  al- 
though the  security  fail.  A  liter,  if  the 
principal  do  not  shew  that  lie  was  in- 
jured by  means  of  such  false  voucher, 
and  the  omission  of  the  party  to  in- 
form him  of  the  truth  in  due  time. 
Wyattv.  The  Marquis  of  Hertford, 
M.  43  G.  3.  147 

PRISONER. 

One,  v/ho  was  committed  to  Neiugatcby 
commissioners  of  bank  rupt  for  not  an- 
swering satisfactorily  to  certain  ques- 
tions, must,  ror  the  purpose  of  being 
surrendered  by  his  bail  in  a  civil  suit, 
be  brought  up  by  a  habeas  corpus  is- 
sued on  the  crown  side  of  the  court, 
on  which  side  also  must  be  taken  the 
subsequent  rule  for  his  surrender  in 


the  action,  his  commitment  pro  forma 
to  the  marshal,  and  his  re-commit- 
ment to  Neicyate  charged  with  the 
several  matters.  Taylor's  Case.  H. 
43  G.  3.  Page  132 

PRIVILEGE. 

A  writ  of  latit.at  issued  against  a  peer, 
superseded  on  motion,  grounded  on 
an  office  copy  of  the  praecipe  in  which 
the  defendant  was  stiled  Baron  of  W. 
Couche  v.  Lord  Arundel,  M.  43  G.  3. 
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PROCESS. 
Sec  PRI  VTLT.GE. 

1.  A  writ  of  fieri  facias,  directed  in  the 
first  instance,  to  the  bailiff  of  the  Isle 
of  Ely  out  of  this  court,  is  erroneous 
and  void,  and  the  bailiff  executing  the 
same  is  guilty  of  a  trespass  against 
the  party  whose  goods  are  taken  in 
execution.     The  Bishop  of  Ely  has 
not  a   palatinate  jurisdiction   within 
the  isle,  though  exercising  jura  rega- 
lia there.     Process  issued  out  of  the 
courts  at   Westminster  into  the  isle, 
goes  in  the  first  instance  to  the  sheriff 
of  Cambridgeshire,  who  thereupon  is- 
sues his  mandate  to   the  bailiff  of  the 
franchise.        Grant    v.     Bac/ge    and 
others  M.  43  G.  3.  128 

2.  The  service  of  pro-cess,  on  a  Sunday 
is  absolutely  void  by  the  stat.29  Car. 
2.    c.  7.    .v.  G.  and  cannot  be  made 
good  by  any  subsequent  waver  of  the 
defendant,  as  by  his  not  objecting  till 
aft.T  a  rule  to  plead  given.      Taylor 
v.  PMUips,  M.  43  G\  3.  155 

3.  If'  a  defendant  bo  served  with  process 
by  a  wrong  Christian  name,  and  after- 
wards  the  plaintiff  enter  an  appear- 
ance ibr  him  and  serve  him  with  no- 
tice of  declaration  by  his  right  name, 
and  proceed  to  judgment  and  execu- 
tion, the  Court  will  not  set  aside  the 
proceeding-  for  irregularity  merely  on 
the  ground  that  the  defendant  n<-ver 
appeared;  because  he  ought  to  have 
pleaded  such  misnomer  in  abatement. 
But  he  was  afterwards  let  in  to  defend 
on  payment  of  costs,  and  swearing  to 
a  mistake  of  the  practice  und  to  me- 
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ri:s.  Oakley  qui  tam\.  (Hies,  M.   4 
(f.  0.  -^"(e  H> 


f  uc-ral.  Rtxv.  Sai>,idcrs,M.  43  G.  3- 


PROHIBITION. 

See  COSTS,  No.  2. 

1  .  V.'hcre  a  rector  was  cited  in  the  epis- 
copal coiisi^torial  court  to  shew  cause 
why  the  ordinary  should  rot  grant  to 
it  parishioner  a  faculty  for  stopping; 
no  a\vindo\v  in  a  church,againstwhich 
it.  was  proposed  to  erect  a  monument, 
to  the  granting  of  which  the  rector 
dissented  notwithstanding  which  the 
Court  below  we  IT.  proceeding  to  grant 
(he  faculty  with  the  consent  of  the  or- 
dinary :  held  to  he  no  ground  for  a 
prohibition,  but  mere  matter  of  ap- 
peal if  the  rector's  reasons  for  dis- 
senting were  improperly  over-ruled. 
iVV.-T,  Clcrlr,\  JIti!>c,H.  43G.  3.  '217 

2.  After  sentence  in  the  ecclesiastical 
court  in  a  matter  of  tithe,  where  the 
question  turned  upon  the  construction 
of  an  act  of  parliament,  upon  a  doubt 
raised  whether  that  Court  had  not 
misconstrued  the  act,  this  Court  di- 
rected the  plnintifF  to  declare  in  pro- 
hibition, for  the  more  solemn  adjudi- 
cation of  the  question,  whether  suppo- 
sing the  Court  below  to  have  miscon- 
strued the  act,  a  prohibition  should  go 
after  sentence  in  a  matter  in  v  hich  the 
Court  below  had  original  jurisdiction, 
or  nhether  it  were  only  a  ground  of 
appeal  >  Gnre  v.  Gnpper,  Clerk,  and 
Gold  v.  Gapper,  Clerk,  E.  43  G.  3. 

47-2 

QUO    WARR.ANTO—  INFORMA- 
TION  IN  NA'IURE  OF. 

1.  Where  a  corpomtu-n  was  dissolved, 
aiid  no  corporate  body  existed  in  fact 
at  the  i.ime,t.ho  Court  refused  to  grant 
an  information  in  n<i  ture  of  quo  war- 
ranto  against  an  individual  for  aniin- 
pc  rti:u  lit  eh»;;n  l.o  the  n  turning  olii- 
ci-r  at  an  election  of  members  to  serve 
in  parliament.by  virtue  of  his  rui.Mng 
been  elected  an  ;ilc:or;i::n  while  ihc 
corporation  cxisttd  in  fjft.  ;  theie  !»•- 
iner  no  ci/  •/  riuhtin  cont.roversv,  hii( 
i'  h;  iiMj  rutli'  r  tlu;  c^ound  of  ;i  pro- 
ceeding in  pc'-na/n  by  the  Attonu  y- 


.  It  is  no  objection  to  the  persons  ap- 
plying for  an  information  in  nature  of 
a  quo  warranto,  which  would  operate 
in  its  effect  to  dissolve  the  corpora- 
tion, that  they  olK-vled  the.  meeting 
j       at.   \viiich    the     mayor    was   elf  c  ted, 
i      whose  election  they  impeached  on  the 
ground  chat  the  corporation  was  tht  n 
!       dissolved  by  tlie  loss  of  an  integral 
j       part,  and  that,  they  voted  for  anc-thei 
candidate,  ar.d   afterwards  amended 
other    corporate    meetings   at  w!:ieh 
j       sr.ch  mnvor  presided.    Hex  v.  3/or- 
j       rix  and  Stewart,.  H.  43  G.  3.         '2K' 
!  3.  Ihe  major  part  of  an  integral  part,  of 
j       the  corporation  whose  attendance  is 
i       required  at  the  election  of  officers  be- 
ing gone,  it  operates  as  a  dissolution 
of  the  vhole  covporalion,  \\hich  has 
,       thereby  lost  the  power  ol'holding  cor- 
porate  Assemblies   for  tht.  pnriK'-sc  of 
filling  up   vacancies   and  continuing 
itself.  it>. 

RATE. 
See  PoOR-R.vrc. 

RE-ASSURANCE. 
Sec  IxsriiAxci-:,  No.    1. 

REMOVAL. 
See  POOR-REMOVAL. 

REVOCATION. 

&CC  POW£K. 

SCHEDULE. 

A  Schedule  of  goods  referred  fo  in  a 
d<  ed,  to  v.'liich,  it  was  annexed,  nri-t. 
have  the  proper  stamp  !>v  sit;!.!,:.'  '.'~i 
(i.  '.}.  c.  i'O.  s.  7.  according  to  iLn 
ni;mh<  r  ot  words  and  s!i«'<  Is,  mid  not 
merely  the  smjjc  schedule  slaino  of 
2.v.  (if/.  iui])c.-ed  l>y  t'ic  Hist  section  of 
the  ;ift.  Luke  and  another  v.  An.'urdf 
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STATUTES. 
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SESSIONS. 
See  APPEAL,  No.  1. 

SET-OFF. 

1 .  Where  the  grantor  of  an  annuity,  set 
aside  for  a  defective  registry,  brings 
as  action  for  money  had  and  received, 
to  recover   back    the  consideration- 
money  paid  for  it,  the  grantor  may, 
under  a  plea  of  set-off,   set  off  the 
payments    made  in  respect  of  such 
annuity,    though   lor  more  than   six 
years,   unless  the  plaintiff  replv  the 
statute  of  limitations.  Hicks  v.  Hicks, 
M.  43  G.  3.  PdfjelG 

2.  A  judgment  recovered  by  A.  against 
B.  and  C.  will  not  be  set  off,  on  ap- 
plication to  the  general  jurisdiction  of 
the  court,  against  another  judgment 
recovered  againt  A.  by  the  assignees 
of    B.   under  an    insolvent  debtors 
act ;  the  interest  of  third  persons  in- 
tervening who  have  peculiar  trusts  by 
the    statute.  Doe  v.  Darnton,  M.  43 
G.3.  149 

SETTLEMENT. 

— By  Estate. 

Where  a  pauper  purchased  a  leaseholc 
tenement  for  less  than  £30.  and  after 
wards  conveyed  the  whole  term  to 
one,  in  trust  to  let  the.  premises,  and 
out  of  the  rents  and  profits  to  repay 
himself  £10.  advanced  thereon,  and 
then  to  apply  the  rents  and  profits  to 
the  ser.erato,  use  of  the  pauper's  wife 
during  her  life,  and  afterwards  to  the 
pauper's  own  use  for  life  if  he  survived 
her,  and  afterwards  amongst  th oil- 
children  ;  and  the  trustees  suffered  the 
pauper  to  continue  to  reside  in  the 
house  above  40  days,  till  becoming 
chargeable  to  the  parish  he  was  remo- 
ved :  lifclcl  tluit  he  gained  no  settle- 
ment by  such  residence  ;  for  he  had 
no  immediate;  interest  remaining-  in 
him  at  the  time,  but  at  most  a  doubt- 
ful and  contingent  future  interest ; 
it  being  uncertain  whether  the  £10. 
would  ever  be  paid  off,  and  even  if  it 
were,  that  not  giving  him  any  ri^ht 
to  reside  upon  the  premises.  Rex 


v.  The  Inhabitants  ofTarrant  Laun- 
ceston,  H.  43  G.  3.  Page  22G 

— By  takiny  a  Tenement. 


One  who  resided  on  a  tenement  of  £5.  a 
year  in  the  parish  of  W.,  and  at  the 
same  time  rented  the  ley  (\.  e.  pastu- 
rage) of  two  cows  from  May-day  to 
'  Michaelmas  in  certain  land  in  H.  at 
six  guineas, thereby  gains  a  settlement 
in  IF.,  though  he  were  not  entitled  to 
the  exclusive  pasturage  of  the  land  in 
H.  Rcxv.  The  Inhabitants  of  Hoi- 
liny  ton,  M.  43  G.  3.  113 

SHERIFF. 
See  PROCESS,  No.  1. 

STAGE  COACH. 

See   CONVICTION,  No.  2. 
STAMP. 

1 .  An  executory  agreement  for  the  mak- 
ing and  putting  up  of  certain  machines 
in  the  party's  house  is  required  to  be 
stamped  like   any    other  agreement, 
not  being  within  the  exception  in  the 
stamp  acts  in  favour    of  agreements, 
&c.for  or  relatinq  to  the  sale  of  goods. 
Buxton  v.  Bedall,H.43  G.  3.      303 

2.  A  schedule  of  goods  referred  to,  in  a 
deed  to   which  it  was  annexed,  must 
have  the  proper  deed   stamp  by  stat. 
37 G.  3.  c.  90.  s.  7.,  according  to  the 
number  of  words  and  sheets,  and  not 
merely  the  single    schedule  stamp  of 
2>\  6d.  imposed  by  the  first  section  of 
the  act.  Lake  and  another  v.  Ash-well 
and     others,    Assignees  of  Walhs  a 
Bankrupt,  H.  43  G.  3.  326 

STATUTES. 

"Where  a  statute  professes  to  repeal  ab- 
solutely a  prior  law,  and  substitutes 
other  provisions  on  the  same  subject, 
which  are  limited  to  continue  only  till 
a  certain  time,  the  prior  low  docs  not 
revive  after  the  repealing  statute  is 
spent,  unless  the  intention  of  the 
legislature  to  that  effect  be  expressed. 
Warren  q.  t.  $c.  v.  Wind/e,  //.  43 
G.  3.  '205 

Hen. 
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STATUTES. 


STOPPING  IX  TRANSITU. 


Hen.  S. 

27  Hen.  8.c.  '24.  (County  palatine)}  3.5 

Process  137 

33  Hen.  8.  c.   10.  (County  palatine)  135 

Eltzabttit. 
43  Eliz.  c.  2.  (Poor  rate)  506 

James  1. 

1  Jac.  1.  c.  22.  (Leather  seachers)  334 

"7  Jac.  1.  c.  5.    (Costs)  92 

21  Jac.  1.  c,  12.  (Costs)  ibid. 

c.  19.  (Bankrupts)  407 

Charles  2. 

13&  14  Car. ~2.  c.  12.  (Settlement)    1 1 4 
29  C«7-.  2.  c.  7.     (Process  on  Sunday) 

15,3 

William  3. 
8  &  9  TF.  3.    c.  11.  (Inquiry—Writ  of)  j 


22 
495 
C03 


(Costs) 

9&10  If.  3.  c.  15.  (Award) 
Anne. 

5  Ann.  G.   14.     (Game)  4G7  I 

12  Ann.  st. 2.  c.  17.  (Coal  measure)  205 

Gcorrjc  I. 

7  G.  I.   c.  31.   (Bankrupts)  76 

9  G.  1.  c.  1.  (Order  of  removal.     Ap- 
peal; 342  j 
c.  22.     (Action  against  the  him-  , 
drcd;                                        400.  457  ; 

t 
Gcorr/c  2. 

2  G.  2.  c.  24.  (Bribery  act;  451  j 

3  G.  2.  c.  26.  (Coal  measure/205.  525 
5  G.  2.  c.  30.    (Bankrupt.  Bond)       22 
ti  G.  2.  c.  31.    (Order  of  filiation)      5S  | 
19  G.  2.  c.  37.    (Re-assurance)        222  ' 
31  G.  2.  c.  45.    (Berntondscy  poor)     6 


Gcortje  3. 

9  G.  3.  c.  29.     (Burning  mills)        457 
c .  7  8 .     (Hi gh way  act)       1 5 1 


1  3  G. 
\1  G. 

19  G. 

23  G. 
26  G. 
SS  G. 


3.  c.  26.     (Annuity  act;       463. 
500.  55,3 

(Auction  duty)      3^7  ] 
(Stomp)  304  i 

}.   c.  108.    (Coal  measure)      20.3 
j.  c.  37.    (Auction  duty)        337 


31  G.  3.  c.  19.  (Bc.rmondsey-yoor)     9 

35  G.  3.  c.    101.  (Poor-removal)     5(>:3 

37  G.  3.  c.  90.  (Stamp)  32tf 

c.  1 12.  (insolvent  debtors'  act) 

149 

c.  123.  (Tnlawful  oaths)   1/37 
42  G.  3.  e/39.     (Coal measure)      20o 

STOPPING  IN  TRANSITU. 
See  CONSIGNOR  and  CONSIGN- KI:. 
1.  A  trader  here  gives  an  order  to  his 
correspondent  abroad  to  ship  him  cer- 
tain goods,  which  the  latter  procures 
upon  his  own  credit,  without  naming 
the  trader  here,  and  ships  to  him  at 
the  original  price,  charging  only  his 
commission ;  held  that  the  correspon- 
dent abroad  is  so  far  a  vendor  as  be- 
tween him  and  the  trader  here,  that  on 
the  bankruptcy    of  the  hitter  he  may 
stop  the  goods  in  transitu  byprocu- 
ing  the  bill  of  lading  from  the  bank- 
rupt's brother ;   and  thi".  though  the 
trader  here  had  before  his  bankrupt- 
cy accept;  d  bills  drawn  on  him  by  his 
correspondent  fur  the  amount  of  the 
'.roods;  such    acceptances    proveable 
under  his  commission  amounting    at 
most  to   part,  payment  for  the  good>, 
which  does  not  lake  away  the  vendor's 
right  to  stop  in  transitu.        Feist:  nud 
another,  Assignees  of  Broini,  a  Bank- 
rupt,   v.  Wraj/,  J/.  43  G.3.  Pn-jcV'.} 
2.    A  trader  in  F.iiulaitd  c'luirtcrs  a  ship 
on  c-  rtain  conditions  lor  a  voyage  to 
Russia,  and  )o  bring  goods  home  from 
his  correspondent  tlu-ro,  who  accord- 
ingly shi]!s  the  goods  on  account  and 
at  the  risk  of  the  freighter,  and  sends 
him  the  invoices   and    bills  of  hiding 
of  the  c-ir^'O  :    held  that  the  delivery 
of  the  goods  on  board  such  cJiarl,  red 
ship  does    not  preclude    theriuht    of 
the  consignor  to  stop  the  goods  while 
in  transitu  on   board  the  same  to  the 
vendee,  in  case  of  his    insolvency    in 
the  mean  time  before  actual  delivery, 
any  more  than  if  they  had  been  d<  l>- 
vered  onboard  a  neutral  ship  for  the 
s;iii,e  purpose.      And  a  demand  of  the 
ui  o<!.-  having  been  made  by  the  au'ent 
oi    the  con:-ic;nor.   upoii  tiie  rap!;>m, 
lit  !')ie    they   \\cvt'     unloaded;    afi.er 
•\vliic-li  he  delivered   them  to   the    as- 
signees 


TIME,  &c. 


VENUE. 
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signees  of  the  vendee :  held  that  the 
consignor  might  maintain  trove? 
against  the  assignees.  Dothlinykand 
others  v.  Inylis  and  others,  Assignees 
of  Crane  a  Bankrupt,  H.  43  G.  3. 
Pa>j c  381 

SUNDA  Y. 

The  service  of  process  on  a  Kurt  day  is 
absolutely  void  by  the  stat.  29  Car.'2. 
c.  7.  s.  6'.,  and  cannot  be  made  good 
by  any  subsequent  waver  of  the  de- 
fendant, as  by  his  not  objecting  till 
after  a  rule  to  plead  given.  Taylor  v. 
Phillips,  M.43G.3.  155 


SURPLUSAGE. 

A  lease  for  a  year  being  m;ule  between 

A.  and  B.,  the  release  stating  B.  to 
fee  a  trustee  for  C.,  (/ranted  the  pre- 
mises unto  C.  in  his  possession  being, 
by  virtue  of  an  indenture  of  lease, 
bearing  date  the  day  before  the  re- 
lease, and  to  his  heirs,  habendum  to 

B.  and  his  heirs,  to  such  uses  as    C. 
should  appoint :  held  the  release  suf- 
ficient to  convey  the  premises  to  B. : 
and  the  words  in  the   granting  part 
"  unto  C.  &c.  "  may  be  rejected  as 
plusage.     Spyvc   v.    Topham,  M.  43 
G.3.  11,5 

TENANT. 

See  LANDLORD  AND  TENANT. 

TITHE. 

See  PROHIBITION-,  No.  2. 

TITLE. 

Sec  C  o  v  E  x  A  \  T  ,  No .  12 . 
ESTOPPEL,  No.  1. 

TIME -COMPUTATION  OF. 

Where  time  is  to  be  computed  from 
an  act  done,  the  day  on  which  such 
act  is  done  is  to  be  included  in  the 
computation.  Therefore,  where  the 
stat.  21  Jac.l,  c.  19.  s.  2.  enacts 
that  a  trader  lying  in  prison  two 
months  (i.  t,  lunar  months)  after  uu 


arrest,  for  debt  shall  be  adjudged  a 
bankrupt,  that  includes  the  day  of  the 
arrest.     Glassington  and  others,  As- 
siynccs  of  Dicka/,    a   Bankrupt,  v. . 
Rawlins,  H.  43  G'.  3.  Paye  407 

TIME  -LENGTH  OF. 
See  WAV,  No.  1. 

TRESPASS. 

•See  ESTOPPEL,  No.l. 

PROCESS. 

Where  one  accidentally  drove  his  car- 
riage against  another's,  the  remedy  is 
trespass  and  not  case ;  the  injury  being 
immediate  from  the  act,  done  ;  though 
he  were  no  otherwise  blameable  than 
by  driving  on  the  wrong  side  of  the 
road  in  a  dark  nisd't.  The  distinc- 
tion is,  that  where  the  injury  is  im- 
mediate from  an  act  of  force  by  the 
defendant  the  remedy  is  in  trespass; 
where  the  injury  is  only  consequential 
to  an  act  before  done  by  the  defend- 
ant, there  an  action  on  the  case  lies. 
Leamc  v.  Bray,  E.  43  G.  3.  593 

TROVER. 
See  CONSIGNOR  AND  CONSIGNEE. 

TRUST  IOR  FOIE  COVERT. 

VENNDOR  AND  VENDEE. 

See  SETTLEMENT  BY  ESTATE.  No.  1. 
STOPPING  IN  TRANSITU. 

VENUE. 

Where  the  cause  of  action  substantially 
arises  in  another  county  than  that  in 
which  the  venue,  is  laid  by  the  plain - 
tiif,and  the  convenience  andjustice  of 
the  case  require  the  trial  to  be  had 
there,  where  all  the  witnesses  reside, 
at  a  great  distance  t'ror.i  the  county 
where  the  venue  is  laid  ;  the  Conn,  on 
the  application  of  the  defendant,  will 
change,  the  veii'u  ,  on  hi*  agreeing  to 
admit  a  particular  fact  which  in  point 
of  form  exists  in  the  original  county. 
Holmes  v.  Wainwright,  one,  Ar.  ff, 
43  G.  3.  329 

WAY. 
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WITNESS. 


WITNESS. 


WAY. 

Where  no  evidence  appeared  to  shew- 
that  a  way  over  another's  land  had 
been  used  by  leave  or  favour,  or  un- 
der a  mistake  of  an  award  which 
would  not  support  the  right  of  way 
claimed,  such  a  user  for  above  20 
years  exercised  adversely  and  under 
a  claim  of  right  is  sufficient  to  leave 
to  thejury  to  presume  a  grant,  which 
musthavebeen  made  within  26  years, 
as  all  former  ways  were  at  that  time 
extinguished  by  the  operation  of  an 
inclosure  act.  Campbell  v.  Wilson, 
H.  43  G.  3.  Page  294 

WITNESS. 

1.  Persons  appointed  by  statute  to 
be  governors  and  directors  of  the  poor 
of  a  certain  parish,  and  made  liable 
upon  appeal  against  a  rate  made  by 
them  to  the  payment  of  costs  in  case 
the  Sessions  should  award  any  to  the 
appellant,  cannot  be  witnesses  on 
such  appeal ;  though  in  truth  only  trus- 
tees, and  entitled  to  be  reimbursed 
such  costs  out  of  the  parochial  fund ; 
for  they  are  parties  to  the  cause,  and 
liable  to  the  costs  in  the  first  instance. 
Rex.  v.  The  Governor  and  Directors 
of  the  poor  of  St.  Mary  Magdalen 
Bermondsey,  in  the  County  ofSurry, 
M.  43  G.  3.  7 


5.  Yet  a  tenant  who  was  rated  to  the 
poor  rate  being  indemnified  by  his 
landlord,  was  holden  a  competent 
witness  on  behalf  of  the  parish  in 
which  he  was  a  payer,  on  a  question 
of  settlement.  Rex  v  Woodland, 
M.  26  G.  3.  Page  11.  «. 

$.  A  defendant  in  a  cause,  attendingan 
arbitrator  to  be  examined  as  a  wit- 
ness under  a  rule  of  court,  is  privileg- 
ed from  arrest,  eundo,  morando,  et 
redeundo.  Spence\.  Stuart,  Bart. 
M.  43  G.  3.  89 

4.  It  is  no  ground  for  the  Court  to  grant 
a  new  trial  that  a  witness  called  to 
prove  a  certain  fact  was  rejected  on 
a  supposed  ground  of  incompetency, 
where  another  witness  who  was  call- 
ed established  the   same  fact,  which 
was  not  disputed    by  the  other  side  ; 
and  the  defence   proceeded  upon  a 
collateral  point,  upon  which  the  ver- 
dict turned.     Edwards  v.  Evans,  E. 
43.  G.  3.  4.5 1 

5.  Whether  it.  be  an    objection  to  the 
competency  of  a  witness  for  the  plain- 
tifl'inan  action  of  bribery  at  an  elec- 
tion for  members  to   serve   in  parlia- 
ment, that  a  similar  action  was  pend- 
ing   against  the  witness   himself  for 
bribery  at  the  same  election,  and  any 
acknowledgment  by  him  that  if  the 
defendant  werft  convicted  he  should 
avail  himself,  if  necessary ,of  his  hav- 
ing   been   the  first  discoverer  to  the 
present  plaintiff.     Quaere?  ib. 


END    Of    THE    THIRD    VOLUME. 


Priuted  by  MATE  and  MATON, 
Market-place,  Dover. 
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